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INTRODUCTION TO THE AMERICAN EDITION. 


• 

Mr. Saxdars has provided, in his Introduction, Notes and JSum- 
mary to this edition of the Institutes, such an ample apparatus for 
tlie student’s use, that when I was first asked by the American pub¬ 
lishers to prepare an introduction to the American reprint, it seemed 
to me impossible to add anything that should not appear merely 
superfluous. On second thought, however, it occurred to me that 
some general account of the classification of Roman law, and of the 
relation between that classification and the arrangement of our own 
law, especially as represented in Blackstonc, might serve to increase 
the interest taken by American students in the comparative study 
of both systems. Some years’ experience in teaching both has con¬ 
vinced me that such an interest is the first requisite to a more gen- 
end and careful study of the civil law among us. It cannot be 
expected that beginners shall grapple with the abstruse questions of 
comparative jurisprudence, or that they will find any pleasure in 
turning from the novel terms and technical phraseology of one law, 
as yet imperfectly mastered, to the still more novel and technical 
phrases and doctrines of another system, if the two are carefully 
kept apart, and their surface differences more insisted on than their 
real but less evident unity. To appreciate the Institutes, or the 
other works of the Roman jurists, they must learn to look upon ^ 
them as the prccuisors of Blackstone, Kent and Stoiy; as stages 
in the development of one great science, which, in spite of temporary 
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aberrations and local diversities, has preserved its unity, and has 
grown by continuous forces from the Twelve Tables to the codes 
and statute books, and reports and treatises of the present day. 

Unfortunately, English legal writei*s have not, until recently, made 
the classification of the law a special study; and even those who, 
like Blaekstone, have built upon foundations of scientific jurispru¬ 
dence, have been willing, if not to conceal, at least not to display the 
labor of former generations spent upon these foundations and shaping 
the structure. Still more unfortunately, our recent civilians have 
been more ready to criticise and find fault with minor discrepancies, 
than to patiently study out the essential unity of plan hidden 
beneath these. They have thus fostered a belief in the radical 
diversity of the civil and common law, in methods, principles and 
sources, of which such great masters of both as Coke, Scldcn(l) and 
Hale never dreanted. This work must r be undone before the study 
of Roman law can hike firm root among us, or bear its legitimate 
fruit in a more careful and appreciative study of our own law • 
without hope of which fruit its introduction would be of little value. 

Writing with such a purpose, in an elementary work, I have 
sought rather than avoided to use as the basis of the argument facts 
that are well-known, even to triteness, among all thorougn students 
of Roman law : and I have avoided as much as possible the many 
disputed points with which the subject abounds, as those who have 
read the writings of modem civilians, especially of the Germans, 
well know. 

Sec. I. Tiie External Arrangement of the Roman Law. 

It may seem superfluous to say, even to those who are just begin¬ 
ning the study of law, that the Roman lawyers, no more than the 
English or American, began the construction of their system with 
axioms or principles, from which they could reason out the rules 
applicable to particular cases, or by the help of which they could 
construct a formal system of law in advance of occasions for its 

(1) In one of Selden’s notes to Fortescue De Laudibus , ch. XV, p. 28, ed. 1741, 
the formation of the Digest is thus described : “ They extracted the best ruled cases 
which lay dispersed in 2,000 volumes of ancient law books, and threw them into 
one body or collection,” etc. To a student fresh from Mr. Tomkins or Mr. Heron, 
this may seem only an amusing anachronism j but the more thoroughly he compi'e- 
hends the history of Roman law, the more meaning he will see in the view of the 
sources of that law and their essential sameness with our own suggested by it. 
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application. That no such principles were known to them, until 
they formed them by induction from actual cases, will be evident, 
on a moment’s reflection, to the merest tyro. Yet the extravagant 
praises lavished by some recent writers on the systematic and logical 
character of the Roman law, and the unjust depreciation of English 
law in the same respects, may so easily give a false impression 
to one not familiar with both systems in their original sources, that 
it may be worth while to point out the essential sameness of the 
processes by which both systems were constructed, and the want of 
external order (at least) in the sources of the Roman law. That the 
single laws passed from time to time during the period of the 
republic, with the decrees of the senate, and imperial constitutions, 
that afterward successively took their place, were not constructed on 
any scientific plan, but owed their form in each case to the exi¬ 
gencies of the occasion, as a modem statute does, can hardly require 
proof. It will l>e sufficient to show that even the more important 
collections of law, the Twelve Tables, the Perpetual Edict, the 
Digest, and the Codes of Theodosius and Justinian, were equally 
destitute of scientific order. 

Of the Twelve Tables we have something more than a hundred(2) 
fragments, mostly very brief, and iu many cases giving us only the 
sense of the original without its exact words. A vast amount of 
erudition and labor has been spent on the task of restoring from 
these fragments the original arrangement; and a great deal more 
has been wasted on such pedantic trifling as the effort to retranslate 
them all into the archaic Latin forms in which they may at first be 
supposed to have been clothed.(3) We know that each table wiis 
divided into leges , and it has been assumed that the subject matter 


(2) The exact number of fragments given in the collection of Charondas is 103; 
in that of Marcilius, 101; in that of Hotoman, 103. In that of Gothofredus they 
are arranged and combined, where possible, in the form of complete laws, and 
the number of these, complete and incomplete, if I have counted right, is 84. 

The foiegoing collections were all made before the middle of the 17th century. 
The manuscript of Gaius discovered at Verona in 1816, added five fragments 
previously unknown to the list. In the splendid fac-simile edition of this manu 
script, published by Booking, at Leipsic, in 1866, they will be found as follows: 
page 41, line 3; p. 65, lines 9-11; p. 69, line 7; p. 191, line 22, and p. 197, line 20. 
The pages of the MS. will also be found marked in the margins of the com¬ 
mon editions. 

(3) The most elaborate attempt of the kind is by J. N. Funccins, Leges'XII 
TabtUarum , suis quotquot reperiri potuerunt fragmentis restitutes , 1744, 4to 
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of each table formed a complete whole by itself, and that the 
general nature of such matter could be gathered from the fragments 
of a commentary on the XII Tables, by Gaius, found in the Pandects. 
Beside this we have independent authority upon several important 
points; that the opening words of the entire Code were 11 si in jus 
vocat , [atque eat] ”(4), from which it is reasonably argued that the 
order of procedure in a suit was followed, at least through the first 
part of the entire work ; that the grounds of delay or continuance 
of the suit were treated in the second table j(5) that the father’s power 
of life and death over his sons was treated in the fourth, and 
funerals in the tenth ;(6) and that the two Inst tables were supple¬ 
mentary to the rest, and among other things forbade marriage 
between patricians and plebeians.(7) 

From a few data like these, and from the acknowledged fact that 
the order of the XII Tables was substantially followed in the works 
to be mentioned hereafter, Jacobus Gothofredus(8) was able to 
present almost three centuries ago, a restitution of the order and 
system of this most important code, which has successfully stood all 
criticisms since his time, and has not even been substantially affected 
by the veiy careful and thorough re-examination given to the whole 
subject about fifty years ago, by Professor Dirkscn of Konigsberg. 
afterwards of Berlin. 

The contents of the several tables, as fixed by Gothofred, are as 
follows: 

First Table. — De in jus vocando. Under this head, were included 
rules as to the summons or notice to the defendant, as to the lawful 
excuses which he might make for not obeying, and as to the Praetor's 
takiug cognizance of the case. 

Another by F. Ursini may be found in the second volume of Hoffman’s Historic* 
Juris Romano-Justinianei, pp. 301-4; a work not difficult to find even in this 
country. 

(4) Cicero, De legibus , lib. II, c. 4. Auct. ad Herennium, lib. II, c. 18, 20. 
Gellius, XX, 1, 25, p. 242, ed. Hertz. 

(5) Festus, verb. reus. 

(6) Dion. Hall. II, 27. Cicero, De leg. II, 25. 

(7) Cicero, De republica, II, 57. Dion. Hal. lib. X, c. penult. 

(S) Jac. Gothofredi, Fragmenta XII Tab . suis nunc primym tabulis restituta, 
probationibus, notis, et indice munita . Heidelberg, 1010, 4to. Also in his Quatuor 
fantes Juris civili8 f Geneva, 1653, and abridged in the second volume of Hoffman's 
Historia Juris Rovumo-J ustinianei, ed. Lipsite, 1726, pp. 129-282. 

H. E. Dirksen, Ubersicht der bisherigen Versuche znr Kritik nnd HersteUung des 
Textes der Zw'dlf—Tafel — Fragmented Leipsic, 1824. 
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Second Table. — Dejudiciis el fart is, contains rules as to bail, and 
as to witnesses, and a number of rules respecting theft and the other 
wrongs included under the very comprehensive Roman conception 
of furtum . 

Third Table. — De rebus crcdilis . Rules as to deposits, interest 
and remedies against insolvent debtors, including under the latter 
head the famous rule that a foreigner could claim no period of pre¬ 
scription or limitation. 

Fourth Table. — De jure patrio el de jure connubii. Rights of 
fathers and husbands. 

Fifth Table. — De hceredilalibus el tulelis . Of inheritance and 
guardianship. 

Sixth Table. — De juie domirdi el possession^. Of property and 
possession. 

Seventh Table. — De deliclis. Of wrongs. 

Eighth Table. — De juribus prcediorum. Servitudes, party walls, 
boundaries, etc. 

Ninth Table. — De jure publico. Of public law. 

Tenth Table. — De jure sacro , el de sepulcris . The only provision 
of the sacred law extant, here relates to oaths: the rules as to burials 
and burial-places on the other hand are numerous. 

Eleventh and Twelfth Tables. —Gothofred supposes that the 
eleventh was a supplement to the first five tables, and the twelfth a 
similar supplement to the second five. It is doubtful whether the 
little we know of their contents will support the division.(9) 

It needs but a glance at the titles thus given, to convince us of the 
justice of the remark made by one of the most acute of modern 
civilians,(10) that it is idle to talk of anything resembling a scien¬ 
tific system in the work of the decemvirs. There wjis no such system 
in existence for them to follow, and they certainly did not invent 

(9) In giving English equivalents for the titles of Gothofred, I have not been 
so anxious to present the exact civilian conception as to give the student of our 
own law a notion of the general nature of the topic. A much fuller account of 
the contents of each title will be found in 1 Kent’s Commentaries, 521, note b; and 
another from Ortolan, in Mr. Bandar's Introduction to this edition of the Institutes, 
post, § 8. 

(10) Puchta, Cwrsns der Institulionen. Band I, } 55, p. 195. Hugo, Lehrbuch X/* 
der Geschickte des R. JR. bis auf Justinian. Ed. 9. (1824), p. 83. Puchta and 
Hugo show less confidence in the attempts to restore the true system of the XII 
Tables than most of the other German civilians. But all agree in this, that -there 

is nc trace of a scientific system to be found in the fragments. 
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one. They simply began with the first step taken by a party in 
commencing un action at law, and went on, adding one provision 
after another, guided only by a natural sense of fitness and connec¬ 
tion in the selection and arrangement of topics. 

An oft-quoted passage of Cicero's treatise de Legibm{\\) enables 
us to fix the time when the Praetor’s Edict took the place of the 
Twelve Tables its the chief authority in, or embodiment of, Roman 
law. When he was a boy, the earlier code was still committed to 
memory as a school exercise, but by the time he reached manhood the 
Edict had superceded it. This is confirmed, too, by the fact that the 
earliest commentaries on the Edict were those of Servius Sulpicius, 
a little older than Cicero, and Aldus Ofilius, a little younger.(12) 

It would be entirely foreign to the present purpose to enter into 
any discussion of the questions respecting the origin, history and 
contents of the Perpetual Edict, or of its influence on the Roman 
law. The importance of the subject is demonstrated by the immense 
mass of literature accumulated thereon in modern times, and the 
conflict of opinions upon almost every question of interest. We 
only need to direct attention to two points: to the paramount influ¬ 
ence of the Edict upon the external form and arrangement of the 
Roman law, during its most important period, from the time of 
Cicero to that of Constantine; and to the absence of anything like 
scientific order or system. Both points may lie treated together, 
since in the absence of the original text, our knowledge of the Edict 
is almost entirely derived from the remains of the voluminous com¬ 
mentaries written upon it and preserved to us in the Pandects. Many 
efforts have indeed been made to restore the text itself; but as we 
know, on the authority of Justiniau, that the Digest and Code both 
followed the order of the Edict,(13) it will be sufficient for our 

(11) Cicero de Legibus, I, 5, and II, 23. 

(12) Digest, Lib. I, tit. 2 (de origine juris) lex 2, § 24. The work of Sulpicius 
seems to have been mere brief notes, “ subscriptos , M i.e. annexed to the text, while 
Otilius, as we are expressly told, “ edictum Prcetoris primus diligenter composuit 
i.e. first wrote an orderly treatise on the law contained therein. 

(13) In libros quinquaginta et certos titulos totum jus digerere tarn secundum 
nostri constitutionem codicis quam Edicti perpetni imitationem. Const. Deo Auc- 
tore i, prefixed to the Digest and entitled “ De conceptions Digestorum ad Triboni- 
anwm .” 5 5. The Perpetual Edict is briefly described by Mr. Sandars in his 
Introduction, post f § 19. Many recent investigators do not attach so much impor¬ 
tance as he does to the work of Salvius Julianus. But there can be no impropriety 
in referring |o that date for its final form. See the following note. 
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present purpose to reserve, till we come to the later works, any 
remarks upon that order, further than may be necessary to show its 
purely arbitrary and practical character, and its resemblance in that 
respect to the Twelve Tables. 

That it was divided into parts is well known, from the references 
to such parts in later writers. The only question as to their number 
lies between those who would make ten parts, corresponding to the 
original ten tables of the Decemviral code, and those who infer from 
the division of the Digest into seven, that the Edict had the same 
number. None of the arguments on either side substantially affect 
its resemblance in order, either to the preceding, or to the following 
system. The division adopted by Giphanius,(14) the leader of the 
first named party, may be quoted for comparison with, that already 
given of the XII Tables. 

According to this, the first pail;, entitled Prota, like the first part 
of the Digest, contained similar topics, except that the general 
maxims and abstractions, with which Tribonian and his associates 
lent a varnish of philosophy to the opening titles of the Digest, 
were lacking entirely in the Edict It is agreed ojf all sides, that 
the latter began, like the First Table, with the first step in an action 
—a title De actions danda, as the restorers usually give it—and then 
went on to treat, like a modern book of practice, of courts, bail, etc. 
The second title was De judiciis ; the third, De rebus creditis ; the 
fourth, De dotibus , tutelis, furlis ; the fifth, De bonorum possession* 
bus ; the sixth, De cautionibus proetoriis ; the seventh, De delictis ; 
the eighth, De execiUione ; the ninth, De interdiclis ; and the tenth, 
as a sort of supplement, De pignoribus , exceptionibus , et stipulalioni- 
bus preetoriis. In comparing these titles with those previously given 
of the XII Tables, it will be remembered that neither the Jus pub- 
licum nor the Jus saa-um would find a proper place, as such, in the 
Edict In other respects, the resemblance is too manifest to be 
overlooked ; but its chief importance lies in the simple fact that 
after all the changes which had come over Roman law and Roman 
thought in the six centuries between the work of the decemvirs and 
that of Salvius Julianus, we still find the law in its most authorita- 

(14) Giphanii, (Economia Edictl perpetui , p. 122, et seq. 1 have not had access 
to this work, and take the quotation from Heineccii Historia Edictorwn , Lib. II, ^ 
cap. 4, $ S, Tom. VII, p. 265 of the Geneva edition of Heineccius’ complete works, 

4 to, 1749. 


Digitized by Google 



XIV 


INTRODUCTION TO THE 


tive and comprehensive expression, arranged after the same inarti¬ 
ficial and arbitrary order, which had doubtless the prejudices and 
the convenience of long tradition in its favor. 

But the importance of the Edict, in reference to the classification 
of the law, does not lie solely in this, or what may be termed its 
representative character. Its form determined that of all the most 
important works of the great Roman jurists, in the golden age of 
the science, when it was developing into the proportions which have 
made it, since, the common law of the civilized world. The classical 
jurists wrote on law in many forms ; but it is easy to see that the 
commentaries on the Edicts were the main works, in which they 
deposited the fruit of their studies for the practical guidance of courts 
and counsel.(15) The very number and extent of these works proves 
this. To speak only of the time after the Edict received its final 
and permanent form from the hands of Julian, we know of a com¬ 
mentary by Pomponius in 83 books, one by Paulus in 80, one by 
Ulpian in 83, one by Pedius in 25 or morg, by Saturninus in 10 or 
more, by Gaius, certainly in 10, perhaps only so many subdivisions of 
a much more extensive work ; and by others, omitted here only because 
some doubt attaches to the exact title or nature of the work, though 
there can be no question that they belonged to the same general class. 
The works of Ulpian and Paulus, in particular, seem to have held a 
pre-eminence in actual use of which the former authority of Lord 
Coke, or the present one of Blackstone or Kent in our own law, can 
give us but a faint idea. These were commentaries in the strictest 
sense of the word. Ulpian’s method seems to have, been to quote 
usually the very words of the passage commented on, adding any 
critical remarks that he thought useful; often dwelling at length 
upon the signification of particular words, or the distinction between 
them, and showing an acuteness in such respects, which compares 
singularly with his vagueness and want of precision when he at¬ 
tempts abstract statements of doctrine, or generalizations ; for which, 
nevertheless, he has a fondness that is almost singular among the 
classical jurists. He is very industrious, too, in collecting the opin¬ 
ions of his predecessors, and it has been suggested that he owes a 


(15) Vix est quod dubitemus, quin Jeti Romani Juliano posteriores, edictuin per- 
petuum vel allegantes vel comment&riis illustrantes, turn etiam imperatores resenjv- 
tis decretisve suis edicti auctorit&tem con finnantes, ad idem illud respexerint, qaod 
a Salvio Juliano est edictum, etc. Muhlenbruch Doctrina Band, § 6. 
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part at least of the favor he found in the eyes of Tribonian, to the 
fcieility his works gave for presenting the appearance of a wide col¬ 
lection of authorities, with very little real labor. Be that as it may, 
his contribution to the Digest is well known to be larger than that 
of any other writer : and by far the greater part of this contribution 
is derived from the commentary on the Edict. Paulus, who ranks 
next to him in this respect, is less profuse in the quotation of authori¬ 
ties, more ready to rely on his own judgment, not so fond of critical 
disputation, but at the same time even more disposed than his con- 
temporaiy to confine himself 1 to the very question at issue, and to 
lay down no premises broader than he needed for the desired con-' 
elusion. By the agreeing verdict of those who had the best meatis 
of judging, both were pronounced inferior, in power of intellect and 
grasp of legal principle, to their master, Papiniau : and yet Papin- 
ian’s works were found far less useful to the compilators of the Digest 
than those of either. This is a very significant fact, in its bearing 
upon the State of Roman jurisprudence at that time. Perhaps, also, 
it is not without its meaning to students of jurisprudence in all times. 

When such men as these were content to follow the immethodical 
order of the Edict, it could hardly be expected that any attempt to 
improve it would be made in the decline of jurisprudence that 
followed. It is hardly worth our while to dwell on the subsequent 
codes—Gregorian, Henuogenian, Theodosian—but we have the 
authority of accomplished civilians for the statement that all these, 
as well as the works of most of the classical jurists, not particularly 
mentioned, were constructed on the same model.(16) 

It may be remarked here, that the paramount and almost ex¬ 
clusive influence of the treatises upon the study and administration 
of the law during the whole of this period, can hardly be appre¬ 
ciated by a modern student, unless he sets himself entirely free from 
the notions of our own time on the subject. Even the formal 
mention of the leges, senatiis-consulta, etc in the treatises themselves, 

(16) Alii led quamvis non justa commentaria in edictum conficerent, libros tamen 
8uoe fere ad ordinem seriemque edicti perpetui disponere solebant. De digestia 
Celsi, M&rcelli, Scsevolse, Questionibus Papiniani, Hermogenia Epitome juris, Pauli 
sententiis, id observavit Ob. Gephanius (Eton . Ed. perpetui, p. 120, qui et Codices 
Hermogenis, Gregorii, et Theodosii eo ordine compositos esse contendit, additque : 
tanta fait hujus libri, sive edicti perpetui a Juliauo compositum auctoritas ut 
omnesfere de jure libri et commentarii ad hoc edictum fuerint accommodati, qui 
edicto isto sunt posteriores. Heineccii Hist. Edict . lib. II, cap. 4, 12, p. 277. 
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as sources. of the law, is misleading. It was a mere rhetorical 
flourish, or at best a piece of historical information. In their 
original form they had long disappeared from view, or if still extant, 
were inaccessible to most. Judges, lawyers and students alike found 
all the law they needed in the treatises, and relied on these for all 
purposes, except so far as the current legislation of the Emperors 
modified the existing law from time to time. This state of things 
is shown very plainly in the fiunous Citation-law of Valentinian III, 
A.D. 426, by which five jurists, with those cited by them, were 
made the sole authority on all questions before the courts. Another 
striking proof is the number of laws and constitutions, known only 
as quoted in the Pandects in fragments from the treatises.(17) 

From the statement made above as to the influence of the Edict 
upon all the Roman legal treatises, there must, however, be excepted 
a few small works, written for the instruction of students. These 
were the Institutiones of Gaius. and of Marcian, and some similar 
works of other jurists, intended expressly for introductions to the 
study of law. The system adopted in these will be examined here¬ 
after at length. It forms indeed, the chief topic of this introduc¬ 
tion, and may, unquestionably, be regarded, in spite of the dissent¬ 
ing voices of .some recent civilians,(18) as one of the most valuable 
parts of the grand legacy of jurisprudence bequeathed by Rome to 
the world. But we should be very much mistaken, if we supposed 
that the classic jurists themselves attached the importance to these 
works, or to the system therein contained, which after ages have 
learned to attribute to them. Reserving to a future page our exam¬ 
ination of the system itself, we must dwell long enough on the works 
containing it, here, to understand their place in contemporary legal 
literature, and to satisfy ourselves that their existence was not in¬ 
consistent with what has been said respecting the lack of scientific 
order in that literature. 


(17) For examples see L. 86 de acq. vel om. hereditate (XXIX, 2), L. 7, pr. 
Qui satisdare cogantur (II, 8), L. 41, de hered. instituendis (XXVIII, 5), L. 8, de 
his quffl ut indignis (XXXIV, 9), L. 35, de servitutibus praed. rust. (VIII, 3), L. 22, 
pr. ad 8. C. Trebellianum (XXXVI, 1). 

This condition of things is noticed by nearly all the civilians, but the most com¬ 
plete and satisfactory account of it I have found is in Bethman-Hollweg Der 
Civil 'process des gemeinen Rechts in geschichtlicher Entwickelung . Band III, 
.§ 149, s. 205-226. 

(18) Notably that of Savigny in his System. Bd. I, } 59. Bd. II, Beilage VI. 
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It had been the custom from a very early period at Rome, for 
young men to attach themselves as students to some distinguished 
lawyer, for the purpose of learning the law. They were admitted 
as “ listeners ” — auditores was the common term by which they 
were designated—to his consultations with clients, and the deliveiy 
of his responses or opinions. The lawyers took pride in being 
attended by a train of such students,(HI) and therefore took pains to 
enable them to understand whatever was under discussion, to explain 
to them the grounds of their opinions, to clear up their doubts, and 
in various ways to assist them in preparing themselves for the profes¬ 
sion. But even with this aid, the Roxnaus had too much practical good 
sense to suppose that a beginner could at once profit by attending to 
the details of actual litigation, without some preliminary training 
in the rules and principles of the law. It was usual, therefore, to 
require that a student, before being admitted to such opportunities 
as these, should have a certain amount of clementaiy instruction, 
without which his attention to practice would only have confused 
and towildered him. The two kinds of teaching are clearly dis¬ 
tinguished in the terms used to designate them. Beginners were 
said instiliu , the advanced pupils as already mentioned, audii'e ; or 
to express still more activity of the teacher in forming the profes¬ 
sional character of his disciple, inslruL We find these words used 
in direct contrast. (^0) 

In the time of Cicero the imtitutio was not regarded as proper 
work for a jurist of eminent ability and large practice, though in 
some cases such men did impart it, as in the instance of Labco 
(note 20). More generally it was left to some person of inferior 
note, or even to a more advanced student Teachers who made a 
business of such elementary instruction were not yet known. But 
as the law increased in complexity and extent, under the empire, 
there arose a class of teachers who made it their business to impart 
clementaiy instruction in law. They do not seem at first to have 
been men of much professional reputation: the old Roman prejudice 
against the teachers of rhetoric seems to have been, in part, extended 

(19) Jus civile docere semper pulchrum fuit hominumque clariasimorum disci- 
pulis floruerunt domus. Cicero de oratore , I, 41. 

(20) Servius plurimum eos audivit, institutus a Balbo Lucilio, instructus autem 
tn&xime a Gallo Aquilio. Pomponius in Dig. I, 2, lex 2, § 43. L&beo omnes hos 
audivit, institutus est autem a Trebatio. Id. eod. } 47. 

C 
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to them ; and perhaps we shall not be far wrong, if we suppose that 
in that day, as in our own, many of the older lawyers looked with 
disfavor on the slighest departure from the good old plan on which 
they themselves had been trained, and complained loudly that the 
profession was being ruined by the ease with which the law schools 
enabled young men to leam the law. This would naturally lead 
them to provide for the elementary training of their own students, 
by preparing short treatises adapted to their wants, by the study of 
which they could fit themselves to enter upon the practical training 
which still remained the recognized method of entrance to the pro¬ 
fession ; and hence the inditutiones, already mentioned, derived both 
their existence and their name. The student was expected to devote 
the main part of his pupilage to the Edict and its commentaries, 
and to other works of the same unscientific, practical character: the 
briefer works were to serve only as an introduction, whether they 
were written, as some think, to save him the necessity of a prelimi¬ 
nary course in the law schools, or as others, for the very purpose of 
serving as text books in such a course.(21) 

Whatever question there may be, as to the time when the law- 
schools of the Empire first rose into public esteem, and became the 
recognized means of education for the bar, it is certain that the 
course of study in them was mainly founded on the Edict, and con¬ 
sequently that there was no more attempt to introduce a scientific 
order into the law of the schools, than, as we have seen already, 
there was in the great mass of the law written for practitioners. In 
the constitution(22) by which Justinian introduces his new compila¬ 
tions to the anlecessoi'es or teachers of the imperial schools, we have 
interesting details of the course of study that had previously been 
pursued. The first year of a four year8 , course had been spent in 
reading the Institutes of Gaius, and four libri singulares {de re vxo- 
ria , de tutelis, de lestamentis et de legaiis ), probably elementary trea¬ 
tises of a similar nature. For the remaining three years the stu- 

(21) Puchta, Cursus der Institutional, Band I, § 103. Bremer, Die Rechtslekre 
und Recht&schulen im Romischen Kaiserreich , Berlin, 1868. In this brief sketch I 
have followed Puchta closely. Bremer attaches much more importance to the law 
schools, at an early period, and supposes that nearly all the great Roman jurists 
were instructors in such schools. The difference between them does not affect the 
relation of the Institutiones to the rest of the usual course of study, and, therefore, 
1 have not thought it worth discussing at greater length. 

(22) Const. Omnem (prefixed to the Digest), § 1. 
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dents were kept at work on various parts of the Edict, and on such 
collections of actual decisions as the responsa of Papinian and of 
Paulus. Even these were not read in order, sed passim el qbeuri per 
satt/ram col ledum, ultle cum mutilibus mixtunu In this fact, that 
p.issages were selected here and there, in an order probably fixed by 
tlie teachers themselves, we might see a possibility of something like 
a system adapted to the purposes of instruction, if the whole char¬ 
acter of the age, and the repeated complaints of the Emperor as to its 
arbitrary arrangement (supported by some details which we cannot 
spare room to quote), did not totally forbid the supposition. In the 
whole scheme of instruction, therefore, we can only see a confirma¬ 
tion of all that has been said respecting the general arrangement of 
the Roman law. 

We owe to the acumen of a German civilian, but recently deceased, 
the discovery of an intimate connection between this plan of study, 
and the arrangement of Justinian's Digest, which furnishes another 
striking proof of the dependence of the Roman jurists, from first to 
last, upon the traditionary order of the law which we have found 
pervading all their works from the time of the Twelve Tables. It 
had been for nearly three centuries an often-discussed problem, 
whether the numerous exceipts from different works, of which each 
title of the Digest is composed, were arranged in any definite order ; 
and if so, whether that order was historic, systematic, or what. The 
various hypotheses put forward at different times by such civilians 
as Frosch, Drosseus. A. Augustinus, Giphauius, J. Gothofred, Leib¬ 
nitz, Hufeland, etc., had done but little more than refute each other, 
and the attempt had about been given up as hopeless,(23) when 
Professor Blume published his own theory, (24) which was almost 
unanimously approved by those most competent to judge, and has 
now become an accepted fact. 


(23) Such at least was the conclusion of so eminent a critic of the Roman law as 
Dirksen, in an essay entitled Bemerkungen uber Justinian's Compilation, published 
singularly enough in the very year which saw the final solution of the problem 
(1820). See Civilistische Abhandlungen, von H. E. Dirksen, Berlin, 1820, Bd. I, s. 
192-241. The essay, however, contains much valuable.matter in reference to the 
contents of the Corpus Juris, and especially of the Pandects. 

(24) Pie Ordnung dor Pragmente in den Pandektentitebn. Bin Beitrag zur 
Bntstehungsgeschichte der Pandekten . Von Dr. P. Bluhme aus Hamburg (after¬ 
wards Professor at Bonn). In the Zeitschrlft fur geschichtliche Rechtswissenschoft, 
Band IV (1820), s. 257-472. 
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By careful analysis of the order of the fragments in each title, 
and happy combinations amounting almost to demonstration, 
Blume hiis shown that the commission of sixteen members appointed 
by Justinian to compile the Digest, must have adopted the follow¬ 
ing plan: They divided the great mass of legal literature, from 
which extracts were to be made, into three classes, each of which 
was to be examined, and all the passages proper for the intended 
work extracted, separately. In all probability they also divided 
themselves into three bodies, to each of which one of these classes 
was assigned ; thus very much lightening the task, and helping to ac¬ 
count for the comparative rapidity of its execution, as we know that 
they accomplished in three years what had been estimated to occupy 
ten. After the whole body of extracts had thus been collected, in 
three separate divisions, it only remained to bring them together, 
expunge all repetitions and contradictions, and settle the older of 
arrangement for each title. This order does not seem to have been 
uniform. Generally the division which contributed most matter to 
a particular title, was allowed to stand first, and the others followed; 
but an extract of particular’ importance iu either division, or one 
specially adapted to begin the title, would be motive enough for 
changing the order; and these and other reasons, not needful to 
enumerate here, furnish a sufficient explanation for all the divergen¬ 
cies from the general rule assumed above, which have been observed, 
without bringing the truth of the theoiy iuto doubt. Whatever be 
the order in any title, the fact of a uniform division of the excerpts 
iuto the three distinct classes, is established beyond question; and it 
is the nature of these three cla. ses that forms the most significant 
part of the whole theoiy from our presant point of view. There is 
a manifest connection between the thr ee classes, and the three first 
years of the regular course of study in the law-schools, respectively'; 
and the books of which each class is composed (as is easily seen 
from the inscriptions in the Digest), were those studied in the cor¬ 
responding year, with such others as could most properly be ranked 
with them. Thus, the first year’s study consisted of the Institu- 
tiones of Gaius, and the libri singulares . The corresponding class 
of fragments in the Digest is from the same, from the Institutes and 
Rules of other writers, and among other works, from the commen¬ 
taries on the writings of Sabinus. one of the earliest and most 
famous teacher’s of law. From the last named work, Blume has 
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given the name ot babinus-class to the whole collection. The second 
class is known as the Edict-class, because composed almost entirely 
of the great commentaries on the Edict, the Digests of Celsus and 
Marcel lus, and other works of the same character. The connec¬ 
tion between this class and the second year of study is sufficiently 
proved by the single fact that the students of the second year 
were designated by the name of Edictates. Finally, the third class, 
known as the Papinian-class, as the students of the third year were 
called Papinianiste, was composed of excerpts from the Questiones 
and Respousa of Papinian, and other writings of the same character. 

Even from this brief and imperfect statement, it must l>e evident 
how deeply ingrained in the minds of the Roman jurists w r as their 
traditional and arbitrary arrangement of the law, and how little 
conception they had formed of a scientific arrangement, even as a 
possibility, after a thousand years of active and growing juris¬ 
prudence. For say what we may of the sunken condition of 
jurisprudence in the time of Justinian, it is not probable that if they 
had fopnd, anywhere in the 2,000 books of Roman law, any con¬ 
ception of a better system applicable to the whole body of that law, 
they would have been content with such a merely mechanical pro¬ 
ceeding, when forming at once a code of law, and a book of 
instruction intended to embody the entire science. 

It has already been said, in passing, that the Digest and Code of 
Justinian were constructed on the same general plan with the Edict, 
which they superseded. In their case, however, we are not left to 
mere inferences and resemblances, as to the details of the system. 
We have the works before us in their original and complete form. 
Both for their importance as the foundation of modern European 
law, and for the reflected light they throw on the earlier Roman 
codes, it seems worth while to repeat the statement of that general 
plau, and even to examine their order more minutely than we have 
done or could do that of the codes known to us only by fragments 
and restorations. The student of the Institutes will find it often 
useful to have the outline of the larger works, to which that was 
intended to serve as a mere introduction, before his eyes; and 
although space will notallow us to draw any particular lessons from 
the details of lwoks and titles, yet the discovery made by Professor 
Blume. and just explained, may serve as an illustration—which, con¬ 
sidering the nature of the subject, it is hardly an exaggeration to call 
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a brilliant one—of the advantages which even at this late day may 
be reaped from a careful study of eveu the dryest details erf juris¬ 
prudence. And the outlines of the Digest will at least impress 
upon his mind, more forcibly than any statements of ours, the truth 
which it is the chief object of this introduction to show, that the 
main processes and methods of the Roman law are strictly analogous 
to those of the common law of England and America. 

All that may be said of the Digest in this respect will apply 
equally well to the Codex. The general arrangement of the two 
works is the same, and the most important rubrics of the one are 
substantially or literally counterparts of those of the other. The 
differences of detail have veiy little bearing on the general subject, 
and would hardly repay us for the space requisite to explain them. 
We shall confine ourselves, therefore, in the rest of this section to the 
more interesting work. 

The first part of the Digest, or Pivta, including the first four books, 
corresponds to the first table of the XII Tables and the first part of 
the Edict. It does not, however, enter on the subject of procedure 
with the simple directness that characterizes the* earlier works. We 
find in the first eight titles of Book I, an evident attempt to lay 
down general principles and give a sort of philosophical and histori¬ 
cal introduction to the science of law. It will be noticed that there 
is a general resemblance, and some verbal repetitions, between these 
titles and the opening pages of the Institutes. Perhaps there is some 
truth in the surmise, made by several modern writers, that these 
titles were originally intended as the only introduction for the use 
of students, to take the place of Gaius and the other works that 
had previously been placed first in their hands, and that it was only 
in the further progress of the work, when the compilers had fully 
appreciated the real magnitude of their, task, that the preparation 
of the Institutiones as a separate work was resolved on.(25) 

After these, we have a series of titles respecting the various officers 
known to the law—corresponding to the chapter on courts of jus¬ 
tice in a modern book of practice—and it is only with the second 
book that the resemblance to the older works begins. Even here 
the first three titles are of a general nature, and first in Lib. II, tit. 4, 

(25) On the design of the Digest, for a work of instruction in the schools from 
its inception, see Const. Omnem, particularly 1, 2, 5, C, 11, and Blume, t tbi supra , 
} 18, pp. 359-61. 
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De in jus vocando , are we reminded of the simple Si in jus vocal of 
the XII Tables 

From this point to the end of the nineteenth book the parallelism 
is evident at a glance. Books 5-11 form the second part, De judi- 
ciis. Books 12-19, the third part, De rebus (c redilis). The two 
parts together may be said to treat of the Law of Actions generally: 
at first, of actions in rem, and afterwards, of actions in personam , 
with the delicts or torts and contracts which give rise to them. 
Then in Books 20-22 we have evidently a collection of topics often 
recurring in practice, for which the compileis could not assign a 
better place: the law of pledge, of interest, of evidence, of ignor¬ 
ance and mistake, etc., etc. Books 23-25 treat of marriage and 
dower, the jus connubii of the Fourth Table; its other topic, jus 
patrium y having been anticipated in the general doctrines of the 
first book (titles 5-7) on the patria potestas as affecting status. In 
like manner Books 26 and 27, De tulelis el curatiombus , and Books 
28-38. embracing the whole vast subject of wills, legacies and inheri¬ 
tance, correspond to the Fifth Table. Books 37, and the first part 
of 38, on the doctrine of bonorum possession are connected with the 
rest of .the subject in a very natural manner, though of course, as a 
pnetorian institution, this had no place in the XII Tables. The 
method in which it is introduced here, and still more that in which 
the jus patronalus is annexed to it by a sort of practical connection, 
is veiy significant of the manner in which the whole arrangement 
has grown up, and reminds us strongly of similar passages in our 
own treatises. 

The sixth table finds its counterpart in the forty-first book. The 
seventh in the libn leiribiles (47-8), and the ninth in the two last 
books of the digest, excepting of course the collections of maxims 
and definitions which form the two last titlcs(26). 

(26) Students who wish to pursue the subject into its details, will find very elab¬ 
orate tables in Booking’s Institutionen , Bonn, 1843, $ 21, Anhang, I and U, 
showing the division of the Digest and Code, into parts, books and titles (together 
with the peculiar divisions into volumes, Digestum vetus, dig. novum, infortiatum , 
partes , etc., made by the glossators), and also comparisons of the Digest and 
Code with each other in this respect. In Hoffman’s Histories Juris , referred to in 
note 3, ante, there will be found, also, tables showing the supposed order of the 
Edict, with that of the various commentaries upon it in parallel columns. The 
tables of Booking, showing the comparative aiTangement of the Institutes of Jus¬ 
tinian and Gaius, printed at the end of his edition of Gaius, may also be profitably 
studied. 
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Another civilian has pointed out an analogy between the order 
observed in the Digest and Code, and in the order of the Edict as 
preserved to us in the various fragments of its commentaries, on the 
one hand, and the legis acliones, explained by Gaius in the fourth 
book of his Commentaries. He presents a very elaborate argument 
to show that these five forms of action were taken up in succession and 
treated in all their applications precisely as one of our older Eng¬ 
lish works of practice would treat in order of debt, trespass, etc. 

If the argument seems forced in some particulars, he yet succeeds 
in making it probable that these legis acliones had a very considera¬ 
ble part in shaping what we have so often called the traditional 
Roman arrangement of the law. It would occupy too much space 
here, to present his argument in full, and it could not be abridged 
without losing in effect, especially as the most interesting and satis¬ 
factory part of it, is that which accounts for some of the anomalies 
and peculiarities of the present order, in matters of detail, such as 
the arrangement of the various kinds of action in Parts II and III. 
It must be enough to say that it goes to strengthen the view of the 
Koman law here presented, as one based entirely on practical con¬ 
siderations and usage, without any attempt at scientific system(27). 

It would take up altogether too much space, if we should attempt 
to follow out the history of legal classification from the date of Jus¬ 
tinian's compilation down to the present time. It must be enough 
to show that the arbitrary order first found in the XII Tables, and 
afterwards elaborated in the Edict, the Pandects and the Code, con¬ 
tinued to determine the external form of the civil law, down to 
the seventeenth century of our era, and did not lose all its power 
until the eighteenth. It even exerted a perceptible influence upon 
the works written in the middle ages, to set forth the law of the 
nations of Germanic origin; as upon Bracton and its successors in 
England, upon Le Conseil de Pierre des Fontains, and the contem¬ 
porary works in France; and even in some degree upon the Sach- 
senspiegel and Schwabenspiegel of Germany. But the influence 
which these have had upon any modern form of the law is too re¬ 
mote to repay the reader for the labor nccessaiy to study them in 
this connection. When the history of European law shall be writ¬ 
ten, as it never has been yet, it will be seen that all have contributed 

(27) Heftier, Die QZconomie dcs Edicts . Rheinisches Museum , Bd. 1 (1827), 
pp. 51-63. 
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to make the present law of the civilized world what it is, and that 
the mere external arrangement of these various works has been an 
important factor in the task. 

Upon the revival of the Roman law in the eleventh and twelfth 
centuries, the Glossators accepted the order of Justinian’s compila¬ 
tions with almost the same reverence with which their contem¬ 
poraries regarded that of the scriptures. In the Universities 
separate courses of lectures were delivered on the Digest and the 
Code, the Novels and the Institutes, and the order in which the 
books have been named will show their relative importance in the 
opinion of tho time. In all the couises, the so-called legal-order 
was observed; i.c. the lecturer followed tho order of the text 
throughout. If the lecturer began each title with a srumma or 
synopsis of the contents, it was rather in aid of the heareis’ memory, 
than with any thought of improving on the method of the original 
work. Then the fragments were read one by one and explained : 
at first briefly, but afterward at tedious length; then cases were 
stated or invented to illustrate the rules, and if any particular 
difficulty arose, or a question could not be satisfactorily disposed of, 
it was reserved for a disputation, usually held on a fixed day of 
each week, when the teachers and advanced scholais took part. 

This continued to be the prevailing method for at least three 
centuries. The chief change during that time was that the glosses 
themselves of the earlier teachers gradually usurped the* place of tho 
text and were commented in their turn, and the commentaries grew 
into the form of complete treatises. Single topics were also treated 
in monographs, and many efforts were made to depict the practice 
of the times, in which the inconvenience of the Roman method was 
more distinctly felt than in regard to tho doetrines.(28) 

Tho same need of certainty in the practical applications of the 
law, led to the accumulation of consilia and decisiones , huge collec¬ 
tions of which are still extant from this time. The natural effect of 
the multiplication of these, without any correct system underlying 
them, was that all legal authority soon resolved itself into the 

(28) Savigny, Gesehichte des Romischm RecJits hn Mittelalter , Band DI-VI, is 
the great authority on all this subject. A briefer but instructive account will be 
found in L. H. Warnkonig, JurLstische Encyclopedia pp. 245-265. The darker 
aide of the picture is presented in Berriat St. Prix, Histoire du droit Romaiiiy 
p. 300, etc. 
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collection of long lists of citations, for and against every proposition, 
until finally even the effort to count the • conflicting opinions was 
abandoned in despair, and writers fell back on a supposed com¬ 
munis doclorum opinio which was capable of being perverted into 
any form that ingenuity and craft desired. No period in the whole 
history of the law is fraught with more lessons for the present time 
than the one just described, and the resemblance between it and the 
present condition of our law, with its mass of undigested cases, is 
more instructive than flattering.(29) 

The revival of jurisprudence in the sixteenth century, under the 
lead of the Italian Alciatus, carried on by the great Cujas and his 
compeers, and extending through the seventeeth, when the Dutch 
school rose to distinction, did more for almost eveiy other branch 
of the science than for its methodology. Its merits were literary and 
historical, rather than strictly juridical. Cujas maybe considered 
the real founder of the historical method by his studies in the his¬ 
tory of Roman law and the pains he took to restore the disjecta 
membra of the classical jurists to their original form. The services 
rendered to jurisprudence in these two centuries were immense, and 
laid the basis of nearly all that has since been done in civil law. 
Many attempts were made, too, to systemize the science, but none 
of them were vciy successful, and the legal order still maintained its 
ground to the end of the period. 

One of these attempts deserves mention here, because it attracted 
more attention in England than the majority of them received. The 
treatise of Domat, “The Civil Law reduced to its natural order,* 
first published in 1694, and often rcprinted % in the first half of the 
eighteenth century, furnishes a striking proof of the tact that no 
system of law. however successful it may seem to be at the time, 
can exert a permanent influence, unless it is based on the work done 
by preceding generations and the principles already received into 
the positive law of the period. Domat attempted to reduce all the 
contents of the Roman law under deductions from the two principles 
given in the Gospels (Matt, xxii, 37-40), and then to arrange them 
all under the two categories of Engagements—(all obligations from 
one party to another, whether arising ex contractu or ear delicto ), and 

(29) See a very striking picture of the state of things in the 15th cent my in 
Warakonig, Commentarii J. li. privatL Leodii, 1825, 1, SS-9. 
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Successions—(the law of wills, inheritance, and all the rights given 
by the death of a person). 

It is a remarkable coincidence, to say the least, that the Arabian 
jurists, whose writings could hardly have been known to Domat, or 
if known, would hardly have been regarded by him os entitled to 
iiny respect, make precisely the same division of the entire law* into 
the two parts of obligations or engagements and successions.(30) 

It wras a very elaborate attempt to ignore all the principles of 
classification found in the Roman law itself, and to construct a new 
system upon (supposed) Christian principles. Of course it disre¬ 
gards entirely the boundaries between law and ethics, or rather 
denies their existence, as every such attempt must do. (John xviii, 
36.) (31) 

On the other hand, Pothier, in his great work, published as late as 
1748-52, entitled Pandedoe Justmmnece in novum ardinem digestoe,( 32) 
while rendering the service to the criticism of Roman law which has 
made his name so celebrated, left the general order of books and 
titles entirely unchanged, as if confessing his distrust of all efforts 
to make of the law a scientific system. 

The true point of departure, from which we are to reckon the 
advance of a new and scientific method of classification, can hardly 
be fixed with precision. Some of those competent to judge on such 
a point would refer it to the time of Cujas, regarding his treatise: 
*• On the method of teaching law ”(33) as the first impulse to improve¬ 
ment. But if so much influence is to be attributed to the perejnal 
efforts of that century, the best claim seems to be that of Fr. Hoto- 
man, whose AntUTribonianus has never had the appreciation it 
deserved as a most acute criticism upon the study of the civil law in 
his own time. The very title seems to have made him unpopular 

(30) Works of Sir William Jones, Commentary on the JSiradschijah, Yol. VIIL 
265. Grans, Das Erbrecht f B’d I, pp. 205-6. 

(31) It was translated into English by William Strah^n, LL.D., advocate in 
Doctors’ Commons, with additional remarks on some differences between the Civil 
Law and the Law of England, and published in two vols. folio, London, 1722. An 
American edition, by Luther 8. Cushing, Boston, 1850, 2 vols. 8vo, unfortunately 
omits the preface and notes of the translator, and all the passages from the civil 
law annexed to each title. The same theory of law, though not the same arrange¬ 
ment, will be found in Bowyer’s TJnh^eracd Public Law , Philadelphia, 1855. 

(32) Wamkonig & Stein, Framosiche Rechts u. Staatsgeschichte , Bd. II, p. 121. 
Dupin, Dissertation sur la vie et les oeuvres de Robert Joseph Pothier , Paris, 1S27. 

(33) De ratione docendi juris, a.d. 1585. 
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with the civilians of his own day, while an unlucky fling at Littleton 
has prevented English lawyers from doing justice to his very great 
services to the science of the law. The complete title of his work 
is Antitnbonianus stive Disseitolio de studio legum,{ 34) and it is the 
earliest work that has come under our observation, in which the 
difference in character of Roman and Germanic law is fully appre¬ 
ciated. 

But the credit of having given the death-blow to the “ legal order,” 
and led the way to the more scientific distribution of the modern 
treatises, belongs most truly to Liebnitz, whose Nova methodus 
docendoe , discendceque jurisprudents , was first published in 16G8. 
It was he who first pointed out the unity and the organic character 
of law, and his work wtis carried on by Thoinasius, a professor at 
Ilalle (f 1728), who separated the law from ethics, aud thus pre¬ 
pared the way for a classification of the contents of the former 
science. Public law, with its branches, criminal law and the law of 
procedure, was separated from the private law, and the exegetic 
com-ses of the latter on all the books of the cojpus jmis were re¬ 
duced to two—a course on the Institutiones, for beginners, and one on 
the Pandects, comprising the chief body of instruction in the law- 
schools. The legal-order survived in the latter to the end of the 
century, consequently after the time of Blackstonc; but the increased 
importance of the Institutes in the plan of study, gradually made 
their arrangement (to be discussed in the next section) to be regarded 
as the basis of all scientific systems of jurisprudence. Farther than 
this, it is not necessary here to trace the external arrangement of 
the civil law, since the more recent changes of system adopted by 
the continental jurists have had as yet no influence on our law. The 
general divisions, found in our works, are based on Hale’s and Black- 
stone’s, except so far as changes have been made for mere conven¬ 
ience or at the caprice of writers. Hale’s and Blackstone’s arrangc- 

(34) The Antitiibonianua is reprinted in full, in Vol. I, of Hoffman’s Rlstoria 
Juris, already referred to (note 3), both in the editions of 1718 and 1726. The 
attack on English law and Littleton is in his treatise De verbis feudalibus , which 
may be found at the end of Calvini Lexicon Juridicum. The passage occurs 
under the word Feudum, on p. 996 of the Lexicon. It is quoted also in Mr. But¬ 
ler’s preface to his edition of Coke upon Littleton, but with such misprints as 
to be almost unintelligible ; and a long quotation from Gatzert, a writer two cen¬ 
turies later, is added iu such a way that a hasty reader may take the whole for 
Hotoman’s opinion. 
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nient was based on that of the contemporary civilians, and to under¬ 
stand it we must first examine another branch of the subject 

Sec. II. The Internal System of the Roman Law. 

By the teim internal system or classification, as opposed to ex¬ 
ternal, we would designate such a division and arrangement of the 
contents of a science—in the present instance of the science of law— 
as is based on the nature and qualities of the matters classified, 
without reference to the order in which they are actually presented 
in a given work or body of law. Thus the division of law into 
written and unwritten is an internal one, which pervades every 
system of law known to us; we do not, however, find in any of 
them an external division of the whole law into the written in one 
mass, and the unwritten in another; it is doubtful, indeed, ^whether 
such an external division could be made to any useful purpose on 
that basis. The division into public and private law, on the other 
baud, is sometimes employed as the basis for external classification, 
and unquestionably has much practical use for that purpose; but 
the internal, essential distinction of its two members has never vet 
been stated with sufficient accuracy—if indeed it is capable of being 
so stilted—to make it of much service for the purposes of scientific 
jurisprudence. # 

It may be said to be one of the first conditions of a true science, 
that the external and internal classifications shall correspond ; and 
this is now as fully recognized in regard to the law as in regard to 
any other science whatever. But in the classification of the law 
there are peculiar difficulties. The student of most other sciences 
has its external arrangement entirely under his own control, and can 
conform it to the true and natural order of the science, as fast as he 
discovers the latter. But the external arrangement of a large part 
of the positive law is something which the scientific jurist must 
accept as he finds it It is in itself the chief mark of its own ex¬ 
istence as positive law. The form cannot, as in other sciences, be 
separated from the matter, because it is the form that gives to the 
matter its most important character. If he attempts for instance to 
state the contents of a given statute, or code, in terms of scientific 
precision, the slightest change destroys the character of the matter 
in which he is working, and transfers him from the field of positive 
to that of speculative law. 
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Again a perfect internal classification presupposes a complete 
science, in which there is nothing new to learn. But of all sciences 
in the world, law is perhaps the one in which we are least entitled 
to count upon immunity from future change. We have only to 
study its history, for a few centuries past, to see that its practical 
rules and applications are permanence itself, compared with what 
each age regards as the axioms and fundamental principles on 
which they are supposed to be founded. Hence the very reason¬ 
able distrust which lawyers and statesmen have felt in all ages of 
theorists and their doctrines and systems. 

However logically such systems may be deduced from the prin¬ 
ciples accepted at the time, before they can become generally known 
and influential, their basis is destroyed by the constant change which 
is inevitable in a growing science. This change may be an uncon¬ 
scious one, or if noticed, it may seem too slight to affect the general 
utility of the proposed classification.(35) But the best proof that it 
does so affect, is the fact that no such scientific classification, 
arranged by a single mind, has ever had a permanent effect even oil 
the law of a single nation. 

Nothing, therefore, can be more vain than the attempts, sometimes 
made, to reconstruct the entire edifice of a nation’s law on what 
seems at the time to be a logical or philosophical system. Even if 
the system were such, it would be hopeless to expect its adoption. 
Not only would there be arrayed against it all the prejudices of a 
profession proverbially opposed to innovation : it would also have to 
contend against the settled methods and forms of legal business, 
which the unanimous consent of an entire generation could hardly 
change. 

For the same reasou it is needless to spend much time in studying 
the attempts of the kind, made heretofore, no matter what the repu¬ 
tation of their authors or the amount of ability they display. All 
such attempts have necessarily been failures, on the whole, though 
they may have exerted indirectly a considerable influence, of which 
account should be taken in a study of the entire system. This sys- 

(35) The elaborate system of Bentham must serve as one example out of many. 
If there had been no other reason for its lack of final success, a sufficient one might 
be found in this: Before all that was really admirable in his system had overcome 
its first r lpopularity and commended itself to a new generation, mankind had 
learned to regard law as something very different from legislation, which was all 
that it meant in the eyes of Bentham and his contemporaries. 
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tem itself is the true subject for study : i.e. the ordinary methods of 
classification which have been used by the great body of jurists and 
practitioners in any age ; and the gradual changes produced in them 
by causes of different kinds. Among such causes must no doubt be 
reckoned the individual systems just referred to : but their effects 
are small compared with those of other causes, mostly unconscious 
and secular in their operation, but which for that vciy reason work 
with a logic more powerful than any single mind could wield. 

It seems to have been by such a gradual and mostly unconscious 
process that there grew up within the Roman law, in its long history, 
a method of internal classification, which has maintained its ground 
from the time of the Roman classical jurists to our own, and which, 
after all the criticism that has been lavished upon it at various times, 
seems to be the only method upon which we can hope to-day to see 
the desired (and scientifically necessary) union of external and inter¬ 
nal system. It is based upon an analysis of the law found in the 
Roman Institutes, and therefore may appropriately be treated at 
some length in an introduction to their study. It is interwoven in 
the structure of the entire work before us, and is also briefly stated 
in a single sentence at the beginning of Title III: “ All our law 
relates either to persons , or to things ,, or to actions .”(36) 

This passage, with the general arrangement founded upon it, and 
the greater part of the text of the Institutes, were borrowed from 
Gaius who wrote in the second century. (See Mr. Sarnlara’ Intro¬ 
duction, § 21.) Whether the division was original with him has 
been much discussed. The more probable opinion is that he bor¬ 
rowed it from the philosophy of his time. He was the first, so far 
as we know, to apply it to law, but from his time it became the 
usual arrangement for all works of the class already mentioned, 
written for the use of students beginning the study of the Roman 
law.(37) 

(36) Also in Gaii Inst. I, 8, and in Digest, L. 1 (de statu hominum), I, 5. 

(37) Such Institutes were written by Marcian, Florentinus, Callistratus, Ulpian, 
Paulus, and others. All those named seem to have been based on the same divis¬ 
ion with those of Gaius, though Savigny denies it in respect to Florentinus. As 
to the plan of Martian's Institutes, see M. Voigt, Das jus naturals , cequwn et bonum 
undjus gentium der Rdmer , Bd. I. Beilage V, pp. 666-676, and Heineccii Opera 
omnia, Tom. VIII, p. 692. 

This arrangement seems to have superseded for educational purposes the earlier 
one of the Libri ad Sabinum, which was a mere enumeration in an arbitrary order 
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Remembering what has been said before of the character of these 
works, and of the arbitrary order observed in all the larger treatises, 
even by the same writers, two facts strike us as equally significant. 
One is, that so many different writers should agree in adopting an 
arrangement of this kind for a single work, and that always an 
introductory one; the other is, that no one of them, or any other 
Roman jurist, should have thought it worth while to imitate the 
same arrangement in more extensive works. We should expect to 
find that after its merits had once been fully tested and approved, 
they would have tried to arrange the entire body of the law upon 
so systematic a form, instead of adhering to the traditional order of 
the Edict The fact that they did not, seems to us of controlling 
importance when we come to answer the most important question 
suggested by our topic—the meaning of the division of the law into 
that which relates to persons, to things, and to actions. Did Gaius 
and his folio were mean to say that the whole body of rules, com¬ 
posing the Roman law, could be separated into three distinct divis¬ 
ions, one of which related to persons only, another to things only, 
another to actions only ? Is the classification, based on this passage, 
analogous to the marking out of a field iuto three separate portions, 
or the division of aheap of material objects into three smaller heaps ? 

Such may seem, on a hasty reading, to be the plain meaning of 
the passage, and so it has often been understood. Much of the con¬ 
fusion and doubt which has attended the distinction between the 
Law of Persons and the Law of Things, since the modern efforts 
began to make of these external as well as internal divisions of the 
law, seem to have grown out of this misapprehension of the meaning. 

But a different meaning will be evident enough if we study the 
entire work into the structure of which this sentence was expanded— 
still more plain if we examiue the general use of the terms jus per- 
soncirum, jus rei'um, through the subsequent literature of the law, 
before they became confused by attempts to convert them into a basis 
of external classification on a mistaken sense of their meaning.(3 8) 

of the most important topics of the law, beginning with successions and then con¬ 
tracts : an order which may have suggested to Domat the plan of his work. Hugo, 
Geachichte des JR. R. bis avf Justinian (9th ed.), pp. 698-9. 

(38) To say nothing of a more inexcusable confusion with jus in rem , jus in per¬ 
sonam, a distinction which the student should be careful to keep entirely apart 
from the one now under discussion. He will find it explained in Mr. Bandaro’ In¬ 
troduction, } 61. 
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As a convenient illustration of the confusion referred to, and for 
the sake of fixing in the student’s mind the true meaning of the 
important word res, the following passage may be quoted here from 
the work to which students are usually referred as of the highest 
authority among modem English civilians :(39) 

“ The Law of Things is couversant about matter which may be 
described briefly in the following manner: It is conversant about 
rights and duties, capacities and incapacities, as attracted from the 
rights and duties, capacities and incapacities, whereof conditions, or 
status, are respectively constituted or composed; or so far as they 
are not constituent or component elements of statics or conditions. 
It is also conversant about persons, in so far as they are invested 
with, or in so far as they are subject to, the rights and duties, capa¬ 
cities and incapacities with which it is occupied or concerned. It is 
conversant about acts, forbearances and things, in so far as they are 
objects and subjects of rights and duties, and in so far as they are not 
considered in the law of persons: for acts, forbearances and things 
are so far considered in the law of persons as they are objects and 
subjects of the rights and duties with which the law of persons is 
occupied or concerned. It is also conversant about peisons as sub¬ 
jects of rights and duties, in so far as they are not considered from 
that aspect in the law of persons, or status” 

With all respect to Mr. Austin’s veiy great ability, and all 
gratitude for his services to English law, we must be allowed to 
say that he seems in this passage, and in the many others of the 
same tenor scattered through his lectures to have confused a very 
plain matter, by reason of the same mistake which had been made 
by many others before him, and which had been pointed out and 
set right by a great jurist almost three centuries before he wrote.(40) 

(39) Austin’s Lectures on Jurisprudence, Vol. I, p. 42. 

(40) The following* passage from Duarenus expresses so clearly what I believe 
to be the true purpose and system of the Institutes, and has so important a bear¬ 
ing on the whole argument of this introduction, that I need make no apology for 
quoting it in spite of its length : 

“ Qua in re etiam ordine et methodo ad docendum accommodata sic est usus 
[S&lvius Julianas in Edicto] ut non tan turn veteres consulti, qui postea de jure 
civili scripserant ante Justinianum, earn sibi imitandam proposuerint, 1. 2 ff. de 
statu hom. 8ed etiam Tribonianua ipse cum suis collegia in Pandect&rum com- 
positione, idque Justiniani mandatu, ut ex constitution© ejnsdem, quae Pandectis 
tjms prseporita est. Et ex numero librorum, quern singulis capitibus jussit ad- 
scribi, constat. Ex quibus capitum inscriptionibus illud quoque facile perspici 
D 
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He evidently looked for two distinct kinds of law, two separate 
collections of rules, one of which composed the Law of Persons, the 
other the Law of Things. Hence his frequent complaints that he 
cannot find, what he never need have looked for, the boundaiy lines 
between the two provinces, the relative measure of the two heaps. 

On the other hand Gaius, wheu he w rote about the^'u* quod ad res 
perimei (or what was afterwards, not by him, called the jus rerum), 
meant to write about things, and things only, in the Roman accep¬ 
tation of the term, by which it denoted every object of a right, of 
whatsoever nature, whether such right were conversant about “ acts, 
forbearances or things ” in the narrower sense in which Mr. Austin 

potest, nihil fere illis libris contineri, quod ex Pauli, Ulpiani-aliorumq; ad edictum 
perpetuum commcntaiiis sumptum non sit: ac non modo ordinem, ac dispositionem, 
sed res quoque ipsas Tribonianum ab eis mutuatum fuisse. Proinde edictum 
illud perpetuum Juliani fons omnis juris turn publici, turn privati, quod iis libris 
praescriptum nobis reliquit Justinianus, meo judicio, i*ecte dici potest, quod de 
legibus duodecim sciibit Livius. * * * Quod si qnis diligenter ex- 

penderit, facile judicabit, quantum inter hanc Justiniani methodum et quonmdam 
nostri temporis juris professorum intersit, a quibus oi*dinem alium, ac dispositionem 
excogitatam esse videmus. 

Honim enim industriam tametsi non contemnam, non tanti facio tamen, ut non 
multo plum eos peccasse quam Justinianum (si quid ab eo peccatum est) existi- 
mem: idque propediem in singulorum titulorum explications luce claiTus demon- 
straturum me esse confido. Yidentur autem nobis plerique eorum erroreni hausisse 
ex verbis Caii lib. 1 Instit., cum ait. Omne jus vel ad personas pertinere, vel ad 
res, vel ad actiones, 1.1, ff. de statu-homin. Haec enim verba sic intellexerunt, quasi 
nulla sit aptior, nec commodior juris tractandi, docendique ratio, quam si de his 
tribus separatim differatur. Yerum longe aliter sensisse Caium, non dubito: 
nempe nullam partem juris esse, nullum contractum, nullum negotium, nullam 
actionem, nullum judicium, in quo tractando hi loci simul non inenrrant: ut, 
exempli causa, in tractatu de stipulationibus oritur in primis quaestio de personis, 
quae stipulationem contrahere possunt et quae non possunt: illudque in contro- 
versiam venit, sit ne servus, filius familias, impubes, minor, furiosus, prodigus, 
qui stipulationem contraxisse dicitur. De rebus quaeritui*, situe res sacra, reli- 
giosa, publics, propria, aliens, corpoi'alis, incorporalis, etc.: de actione, quae ex eo 
contractu nascitur: sitne borne fidei, an stricti judicii, temporalis, an perpetua, 
poenalis, an rei persecutoria, etc. Idemque in caeteris tractatibus Pandect, 
observarelicet. Hi namque sunt praecipui loci omnium disputationum juris civilis. 
Quamobrem cum institutiones juiis civilis conscriberet Caius non immerito divisiones 
quasdam, ac diffinitiones personarum, i^rum et actionum, initio proponere voluit 
studiosis: nimirum intelligens, graviores illas subilioresque disputationes quae 
jure civili continentur, quaeque ad hos locas i*eferri solent, percipi aliter non posse. 
Ex quo satis liquet, quod in 1 lib. Pandect, turn de personis, turn de rebus scrip- 
turn extat, nihil aliud, quam isagogen quandam esse, quae res ad alias assequendaa 
viam muniat. F. Duarenus, Disputationes anniversaries, Lib I, cap. 55, p. 1052, 
ed. Francofurti, A.D. 1592, folio. 
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uses the latter term. To him all were things, for a thing in his 
juridical language was the object of every right. That every such 
right had a person for its subject, or possessor, was a matter of 
course, and for that very reason it could not be made a ground of 
distinction between one right and another. In the first book of his 
commentaries he had said all that he wished to say about persons, 
and he now meant to treat of the same law, the same rights he had 
discussed there, but from another point of view, with reference to 
their objects. These objects might be of different natures in other 
aspects: one might be a slave, one a piece of land, one a right of 
inheritance, one an obligation, one a servitude, and so on : this made 
no difference, for all were alike things, res. One thing (in the collo¬ 
quial sense) only was excluded : the jus rerum could not be conver¬ 
sant about persons , for no person could be an object of a right. A 
man, homo, or the acts or relations of a man might be such object: 
but in such case the man, his act, his relation, were equally res, the 
object of a right(41) 

Gaius knew, full as well as his modem critics, that all rights(42) 
belong to persons, and that all law is addressed to persons : that a 
thing is always the object of a right, and cannot be reached by law 
except through the medium of a person : and that a law (or right) 
would be of little avail if not furnished with a remedy, or action , in 
the broadest sense of the word. (43) The purpose of the Institutes 
was to define and illustrate to the student these three words, or con¬ 
ceptions, as the main elements of all legal science, the three indis- 
p?nsable requisites of every legal rule or right By a paraphrase, he 
may be supposed to say to the beginner: In every legal rule you 
study, you will find a person as the subject of the right given by it, 


(41) This sense of the word thing is now perfectly familiar to us. See Bouvier’s 
Dictionary, “Thing-”; Markby’s Elements of Law, } 116; Schouler on Personal Pro¬ 
perty, p. 41, and the civilians passim. Austin’s use of the term, on the other hand, 
is based on the change in its meaning which began with Blackstone. Post , sec. III. 

(42) I have avoided entering upon the question as to the subjective or objective 
sense of jus in this passage, partly because it would take up much moie space than 
I could afford it, without being conclusive on either side: but principally because 
I doubt very much whether any such distinction was clearly present to the minds 
of the classic jurists when they used the word. In modem law, I do not under¬ 
rate its importance, and I only regret that the distinction between the “subject” 
and “ object ” of a right has not been recognized by our legal writers. 

(43) I assume that the student will have mastered the account of these words 
given in Mr. Sandal's* Introduction, §§ 37, 50. 


Digitized by Google 



xxxvi 


INTRODUCTION TO THE 


a thing as its object, an action as its remedy or means of enforce¬ 
ment. The doubts and difficulties you meet with will all pertain to 
one or more of these three questions. It will be either as to the 
person who claims the right, or is subject to the rule,—as to tbe 
thing which is its object,—or as to the remedy sought Let us then 
discuss first the several kinds of persons, the methods by which per¬ 
sonality may be acquired, lost or modified : next, the different kinds 
of things : and lastly, the different sorts of action known to the law. 

If this be the true view of his meaning, it will at once be seen 
why this method of treatment was adopted in the Iristilutiones of so 
many Roman jurists, and why no effort was made to carry it further, 
and construct a system of arrangement for the eutire law, by means 
of the same conceptions. For that purpose it would simply have led,* 
if carried out fully, to stating the whole law thrice over, once with refer¬ 
ence to the persons, its subjects—again with reference to the things, 
its objects—and finally with reference to its remedies or actions. 
And yet in attempting to make clear to a student the divisions of 
jus personamm, jus rerim, jus aclionum(4t4) that did grow out of 
this analysis, we cannot perhaps begin better than by asking what 
the final result would have been if such a division had been attempted 
by a single writer, instead of being left to grow up in the course of 
centuries. 

It is evident that in stating the whole law jus personarum, that 
is in classifying it according to the status of the persons who are its 
subjects, it would be found to consist of two parts : one, and much 
the larger part, would consist of all the rules of law applying to all 
persons alike ; the other, and smaller part, would be the rules of law 
applicable to particular classes of persons only. The latter could 
be conveniently classified according to the classes of persons; the 
former would be incapable of classification unless we went outside 
of the jus personarum for the principle of classification. Both 
would be jura personanim alike, in the sense that all the law stated 
in both would be law applicable to persons, and to persons only ; 
but the latter alone would be jura personarum in the sense that they 
were described and classified according to the status of the persons 
to whom they belonged. Hence, it would easily come to pass (as 

(44) The jus actionum , for reasons to be explained hereafter, had but little influ¬ 
ence on the subsequent classification, the important point of which is the distinc¬ 
tion between the law of persons and law of things. 
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we know that it in fact did come to pass) that the term jus per- 
sonarum would be used in a particular sense, to describe that portion 
of the law which was stated and classified with reference to the per¬ 
sons affected by it, to the exclusion of that much larger body of 
law that affected all persons alike without reference to their status. 

Again, when the same writer came to the jus quod ad res pertinet , 
he would state the whole law over again, but he would state it with 
reference to the objects of the law. He would have to describe the 
different things, real or imaginary, concrete or abstract, that could 
be such objects, and he would arrange the law so as to point out 
that part of it applying to each class of things, i.e., he would clas¬ 
sify it according to things. 

Now here again, it would occur that a part of the law would 
apply to all things alike, and thus be incapable of a satisfactory sub¬ 
division here, while the rest of it would be so subdivided that the 
great mass of law applying to all persons alike, could be properly 
classified and arranged according to the objects of each provision. 
The two classifications would thus mutually supplement each other ; 
but as the variety of things in the world (and the reflex influence 
exerted by that variety upon the laws and rights of which the things 
are the objects) is much greater than the variety of persons in any 
given system of law, it would follow that a much smaller portion of 
he whole law would be left unclassified, as applying to all things 
alike, than in the law of persons. Besides, under the term “ things,” 
we include all that men value, so far as the law can take cognizance 
of them; they are the objects to appropriate and secure which 
most laws are made; and the provisions of the law are modified 
much more generally according to the nature of the things which 
are their objects, than according to the persons who are to be gov¬ 
erned by the law. Consequently in comparing the two systems 
together (i.e. jus, stated as jus personarum and a sjus rerum ), it would 
be found that much more of the law could be distinctly and satis¬ 
factorily stated in the latter, than in the former, or in other words, 
the part of the law capable of being classified by means of its objects, 
and incapable of being classified by means of its subjects, would be 
much larger than that coming under the converse conditions. As a 
rule, these arrangements would supplement each other; law that 
could not be expressed in one form, could in the other, and it would 
be difficult to imagine a ndc of law, of any practical consequence, 
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that could not find a place in the subdivisions of one or the other 
system. It would seem an easy and natural step for our imaginary 
jurist to complete his work by selecting the more useful parts of each 
classification, rejecting the superfluous, and thus combining the jus 
personarum and jus rerum into a single system of law, in one part 
of which, the subdivision was constructed on one system, in the 
other part, on the other, us seemed most appropriate. And although 
neither this nor the preliminary work, as' above imagined, was ever 
done by any one man, this result is exactly what was attained in 
legal science at hist by centuries of gradual approximation. 

For completeneas , sake we ought to suppose the process extended 
also to the jus actionum: the whole law stilted over again, according 
to the remedies it provided, and this also combined with the rest by 
selecting such parts as were more satisfactorily classified by that 
means, to form a third constituent of the entire system. But several 
reasons prevented the process from being actually carried out to this 
length. The positive nature of the procedure of each state was 
probably the chief reason why in the formation of a general science 
less attention was paid to any classification founded on the Soman or 
any other system of actions. Besides actions, so far as they correspond 
to rights, are themselves included under the term res , and thus found 
a place in the system. There are also some minor difficulties in 
adapting the Roman conception of actio to modem thought, that 
may have had considerable weight with the mediaeval jurists, yho 
elaborated the system we are describing. But if we turn to any 
single branch of that system, in the works upon the law of a single 
people, we find that the jus actionum has always played its full part 
in practical classification. Our English law, of personal property, 
contracts and torts, may be said to have been constructed entirely as 
a jus actionum out of the forms of action known to our common law. 
We have no time to dwell on this here, as it is no pail of our proper 
subject: but the long prevalence of thisj^ actionum in English law 
may be mentioned as one of the things which have obscured the 
influence of the jus pewonarum and jus rerum upon its classification. 

The formation of these two great divisions of jura personarum, 
jura rerum , was not, as already has been intimated, the work of any 
one mind. On the contrary, it grew up very slowly on the basis 
supplied by the analysis in the Institutes. It will be noticed that no 
such phrase as jus I'ei'um, jus actionum is used in the work itself. 
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The things and actions are described, but it is evident that neither 
Gaius nor the ministers of Justinian thought of them as constituting 
a different part of the law, still less a different kind of law. We 
find the title jus personarum, but even in regard to the force of this, 
modem civilians are by no means agreed. Savigny(45) considers it 
equivalent to what the Germans call Familienrecht. Puchta regards 
the entire work as a treatise on the origiu and termination of legal 
rclations.(46) Most of the civilians make th e jus personarum equivalent 
to the law of status, relying, among other arguments, on the fact that 
the oft-quoted passage of Gaius, which, in the Institutes, is in the title 
de jure personarum , is quoted iu the Digest, at the beginning of the 
title, de statu kominum (I, 5). u What then is the Law of persons ? 
Though some of the later civilians define it as law which relates to 
persons without reference to things, or as embracing the rights which 
would exist even if there were no things, this definition has not only 
the fault of being merely negative, but also is incorrect, since there 
are rights included in the law of poisons that cannot exist without 
things. The law of persons, therefore, should rather be defined as 
embracing those rights which have their basis in the various status 
of men. And if we inquire further what status is, the usual answers 
are also incorrect. Hellfeld says: StcUum liominu constituunt mutar 
bdia , ob quorum existentiam honurd certa competunt jura. But this 
is evidently false, because the properties which constitute a man’s 
status may be permanent, e.g., sex, coverture, the parental or filial 
relation. No better is the definition of others, who say that status 
is a property of man upon which rights and obligations depend. 
For, if I am owner, or lessee, or pledgee of a thing, these are prop¬ 
erties upon which rights and obligations depend, and yet every jurist 
knows that these belong, not to the law of persons, but to the law of 

(45) F. C. von Savigny, System dee heutigen R. R. Berlin, 1840. Bd. I, § 59, 
u. 393-407. Bd. II, Beil&ge VI. 

(46) G. F. Puchta, Betrachtungen uber alte und neue Rechtssysteme . Rheinisches 
Museum. Band III, 1829, s. 115-133. The following* extract from this very acute 
emay bears on several points already mentioned: “ The meaning* then of this 
division of the law, in its application to the system of the Institutes, seems to be 
simply this: the law has to do with persons, who acquire, with things, which are 
acquired, and with actions. I am sure that this division was not invented for the 
Institutes * * but that it was adopted from another source: and that it did 
not determine their system, but receives its present meaning from that system. 
Indeed we find traces of it in an altogether different connection and meaning else¬ 
where.” Ibid. s. 121. 
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things. Status is more properly a property residing in the person¬ 
ality of a man and giving rise to various rights. According to this, 
the quality of an owner, of a usufructuary, of a pledgee, is no status, 
for these qualities do not reside in the personality of a man, but 
accrue to him from the thing which he possesses, and upon which 
his rights are to be exercised. * * The Roman jurists have in 

their theory regarded only those civil relations as status which make 
a diversity in the general rights of a person, and not those which 
make a diversity only in some particular right.”(47) 

If the view above taken of the purpose of the Institutes be cor¬ 
rect, all these different definitions of the Law of Persons may be 
reconciled with it and with each other. The object of the work 
being to introduce the student to the three great elements of a right, 
or legal rule, and the first book being especially intended to explain 
the notion of a person, it would be necessary to go fully into the 
law of the family, since it was in the family that the greatest diver¬ 
sity of personal status was found, at Rome as well as in the present 
time. It would be necessary, also, to explain the origin and termi¬ 
nation of eveiy legal relation, involving personality, since any such 
change worked at Rome a capitis deminutio , the destmetion or at 
least the change of status . And to say that the law of persons 
treats of status is simply to give two different terms for one and the 
same thing. Whether any of these recent definitions express exactly 
the meaning of jus personarum , as a division of the law, resulting 
from the process already described, and used by the earlier civilians, 
through whom it exerted an influence on the classification of our 
own English law, is another question which we are not here called 
upon to discuss. 

The term jus rerum , as designating another division of the law, 
took its rise in the most obscure part of the entire history of juris¬ 
prudence. We find it iu current use from the revival of the study 
of Roman law. Its convenience as an antithesis to jus p&sonarum 
accounts for this. The need of such an antithesis too was probably 
more felt at that period, and during the middle ages generally, 
than either in ancient Rome or in modern times. It is a well-known 
trait of the middle ages that a greater variety of status , and of law 
peculiar to different classes of men, prevailed then, than either 
before or since. Each rank in society, each profession or trade, 

(47) Gluck, Autfuhrliche Erlauterung der Pandekten, Bd. II, s. 56-60, §§ 111-12. 
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had its own body of customs, privileges and laws. The whole 
tendency of the last three centuries or more has been to wipe out 
these distinctions and make law uniform for all men. Thus in the 
United States our private law has become nearly all jus rerum ; the 
few remaining distinctions of statu& are fast becoming reduced to 
those natural ones which no law can dispense with. But the very 
preponderance of one kind of law over another makes us think less 
of the antithesis between them. When the two divisions were more 
uearly equal, the need of the terms was much more constantly felt. 
Hence jus renun , without any classical authority for its use, became 
almost at once an accepted terai. Nor were there any of the diffi¬ 
culties, as to its meaning, which have since arisen. The “ subjective” 
and “objective” senses of jus were not yet distinguished, and as all 
law was in Latin, there w T as no chance for the disputes about trans¬ 
lating it “laws of things” or “rights of things” w'hich have since 
made it nearly impossible to use the term in our law with any 
satisfaction. 

It w’as free also from another confusion which within a century 
or so past has done more than any other cause to destroy its uscful- 
uess. No early lawyer, English or continental, seems to have 
confused the distinction of Jus personaium , jus rerum , with that of 
jus in rem , jus ip. pei'sonam. The two are entirely disparate, if we 
may use Mr. Austin’s favorite word to express a meaning that he 
himself is too apt to overlook.(48) The former is a division of the 
law, regarded as an entire system or body of doctrine ; the latter is 
a division of individual rights. The^'w* rerum may be, and usually 
is, divided into two pails, one of which treats of jus in rem , the other 
of jus inpersonam. The distinction of jus in rem, jus in personam tells 
us nothing of the subject or possessor of the right. It relates solely to 
the object or the party against w T hom the right exists. Both classes are 
usually made subdivisions of the jus I'erum as in Mr. Austin’s tables. 
The latest civilians W’ould allow jus in personam to be classed also 
among the jus personarum, and so would Mr. Austin’s text, at least 
in some passages. We believe this to be one of the results of the 
confusion just spoken of; but instead of contradicting it, we would 
go further and say that both jus in rem , jus in pei'sonam , may 
under some circumstances bo subdivisions of the jus personarum. 

(48) The distinction is accurately shown in Mr. Austin's Tables. Lectures on 
Jurisprudence , vol. II, pp. 952-903. 
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But this is a mooted point, the grounds for which cannot be satis¬ 
factorily given till we come to the next section of this introduction. 
It is sufficient here to say that the character of a right as in person- 
tim or in rem does not necessarily, in any view, settle its position in 
the jus pewonarum or rerum . 

On the other hand, the jus persona?mm y jus rerum as opposed to 
each other, do not detenniue directly the object of the right. They 
distinguish those rights belonging to a person of a certain peculiar 
status , e.g. a married woman, a corporation, a minor, from those 
rights belonging to all persons of whatever status , alike. Either 
class may have any kind of an object. We do indeed call the 
latter class yam rerum —which may be paraphrased “ rights having 
objects,” and when we come to classify them, subdivide them accord 
ing to their objects. But the cause of this has already been ex¬ 
plained. It is because the objects are the only means we have of 
describing them. The jum personarum have objects too in the civil 
law, but we do not need to describe them thereby, because we have 
a better means of subdivision and description in the various charac¬ 
ters of the persons to whom they belong. 

Srx). in. The influence cf the Institutes upon the clas. 

SIFICATION OF HALE AND BlACKSTONE. 

We are now prepared to examine the question, how far the classi¬ 
fication of law described in the foregoing section, has been recognized 
in our English common law, and what influence it has had upon the 
method of dividing and arranging that law which has been current 
since the times of Hale and Blackstone. For our present purpose, 
it will be needless to go further back than these two authors, since 
all the systems of classification previously in vogue have been en¬ 
tirely superseded by theirs,(49) and all recent arrangements have 
been founded either upon that, or upon attempted improvements of 
it by methods borrowed from the civilians. 

Blackstone himself speaks of the method he adopted, in the fol¬ 
lowing terms.(50) “He made it his first endeavor to mark out a 

(49) In the Preface to Blackstone's Analysis of the Laws of England, 3d ed. 1758, 
is a brief but masterly sketch of all preceding attempts to arrange the common 
law in a systematic form. 

(50) Preface to Analysis, pp. iv-vii. 
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plan of the laws of England, so comprehensive as that every title 
might be reduced under some or other of its general heads. * * 

In the pursuit of these endeavors, he found himself obliged to adopt 
a method in many respects totally new. * * * Of all the 

schemes hitherto made public for digesting the Laws of Eugland, 
the most natural and scientifical of any, us well as the most compre¬ 
hensive, appeared to be that of Sir Matthew Hale, in his posthu¬ 
mous analysis of the Law. This distribution, therefore, hath been 
principally followed, with what variations the learned reader will 
easily perceive from the ensuing abstract: and it may be no unprofit¬ 
able employment for the student to learn by comparing them.” 

Sir Matthew Hale r s “ Analysis of the civil part of the Law,” is 
usually printed at the end of his “ History of the Common law.”(51) 
Its external arrangement is very simple, being into fifty-four sec¬ 
tions. 

Hale himself speaks of it in his preface as “ an essay of reduc¬ 
tion of the several titles of the law, into distributions and heads 
according to an analytical method. But the particulars thereof are 
so many,” he adds, “ aud the connection of things so various therein, 
that as I shall beforehand confess, that I cannot reduce it to an exact 
logical method, so I must declare that I do despair at the first, yea, 
the second or third essay, to reduce all the considerable titles thereof 
under this method. * * # Nor shall I confine myself to the 

method or terms of the civil law, nor of others who have given gen¬ 
eral schemes and analyses of laws ; but shall use the method and 
those words or expressions that I shall think most conducible to the 
thing I aim at.” 

The last remark, taken in connection with the work itself, is rather 
a proof of the great importance which Hale attached to the classifica¬ 
tion of the civilians, than of the contraiy meaning, to support which 
it lias sometimes been adduced. He will not follow that classifica¬ 
tion, except so far as it serves his main purpose: and, therefore, 
when we find that his own analysis is based chiefly on the division 
of juspersonarum, jus I'erum , jus aclionum , we may conclude that he 
found this as applicable to the law of England as to that of Rome, 
or of the continental states. Hale himself was a well read civilian, 
and his modest, intelligent use of his civil-law learning may furnish 

(51) The references here given, are to the fourth edition by Runnington, Dublin, 
1792, but the sections are the same in all the editions. 
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a useful example to the present day, when the temptation to a mere 
parade of such reading is vastly increased. 

The analysis commences thus : 

“ The civil part of the law concerns civil rights or interests ; 

Wrongs or injuries relative to those rights; 

Relief or remedies applicable to those wrongs. 

Now all civil rights or interests are of two sorts: 

Jura personarum, rights of persons, or, 

Jura rerum, rights of things. 

The civil rights of persons are such as do cither immediately con¬ 
cern the persons themselves, or such as relate to their goods aud 
eetate.”(52) 

We have then -twenty-two sections on th ejura personarum, and in 
the twenty-third he passes to the jura rerum, saying : 

“ Although the connexion of things to persons has, in the former 
part of these distributions, given occasion to mention many of those 
jura rerum , as particularly annexed to the consideration of persons, 
under their several relations ; yet I must again resume many of 
them, or at least refer unto them, and this without any just blame 
of tautology; because they are there considered ouly as incidental 
and relative ; but here they are considered absolute in their own 
nature or kind, aud with relation to themselves or their own nature, 
and the several interests in them and transactions of them.” 

This passage, with the last clause of the one formerly quoted, is 
perfectly conclusive upon Hale’s conception of the distinction be¬ 
tween jura personarum, jura rerum . He did not regard this as a 
quantitative division of the law into two bodies, or masses, of differ¬ 
ent contents, so distinguished that the assignment of a rule to one 
was at least presumptive proof that it had no place in the other. 
Nor did he regard the jura personarum as embracing only such 
rights as pertain to the person simply, without reference to things : 
since he expressly includes among them “such as relate to their 
goods and estate.” He thus commits himself directly against one 
of the most popular modern conceptions of the doctrine, of which 

(52) The importance of this last clause, in regard to the question of classifica¬ 
tion, will be pointed out hereafter. Hale adds, in the same section: “ As to the 

interest of goods and estate, though, in truth, they have a habitude, and are under 
some respect to the person; yet because they are in their own nature things, 
separate and distinct from the person, they will more properly come in under jura 
rerum " (p. 2) 
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more will be said hereafter. His view is precisely that which we 
have tried to present in the foiegoing section, as the one naturally 
derived from the passage of the Institutes, regarded as an analysis 
and not as a distribution. Every word of the Analysis implies this 
view of the law, as a whole, and not as made up of three distinct 
pails. Some passages could hardly have been otherwise framed, if 
Hale had foreseen the criticisms which the nineteenth century would 
have made upon him from this false stand-point, and had intended 
to guard against them. And we may paraphrase the words of 
Blackstone, already quoted, by saying that the English or American 
student of the Institutes can find no more profitable employment 
than to learn the method either of the Roman treatise, or of Hale's, 
by comparing them. He will at least learn, thus, how much more 
profoundly that great lawyer understood the plan and meaning of 
the work of his Roman predecessors, than do most of the modem 
critics who are severest in their reproofs of him. 

Hale has followed the Institutes even on the point in which they 
are most justly open to scientific criticism. It has often been re¬ 
marked that as rights (jura) are themselves things, there is no real 
line of division to be drawn between rights of action (jura aclionum) 
and other classes of rights included under the term jura rtrum. The 
criticism rests in part upon the ambiguity of the phrase jura actio- 
mm, which may be translated either 11 rights of action ” or “ rules of 
action," and which in the Institutes should no doubt have the latter 
interpretation. But it is in part well founded. So much of the jura 
aclionum as do not come within the definition of jura I'&'um, are in 
fact no part of the private law at all, but should be placed, as pro¬ 
cedure now usually is, under the head of public law. But this 
resort was denied to Hale, by the very plan of his analysis, which 
was to embrace public and private law without distinction. Hence 
we find that there is a cei-tain doubt and uncertainty in his whole 
treatment of the jus aclionum. When he divides the jura rerum, 
he proposes to consider under that head, first the things themselves, 
then “the rights in those things or to them belonging," then “the 
wrongs, injuries or causes of action arising by wrongs or injuries 
done to those rights," and lastly, “ the several remedies that relate 
to the retaining or recovering of those rights.”(53) Thus the jus 
adiomcm as a separate division is ignored entirely. But in the latter 

(53) Hale's Analysis, sec. 23, pp. 43-4. 


Digitized by Google 



xlvi 


INTRODUCTION TO THB 


part of the work, when he comes to these several topics, wc find that 
he speaks of remedies, or at least of the general rules respecting them, 
as if they did constitute a jus actionum , or distinct third part of the 
entire treatise. 

Thus, when he comes to the head of wrongs, he takes up “first, 
the several natures of injuries, as they are severally applicable to 
those things which are the subjects whereto the several rights afore¬ 
said are inherent ;(54) and second, those actions that are applicable 
to the several injuries, together with the injuries themselves, leaving 
the farther explication of the manner of application of these reme¬ 
dies unto the third and proper head concerning reliefs or remedies.^ 
Aud when at last he comes to that head, “concerning remedies and 
the method of obtaining them,”(55) he gives “ only some general 
rules relating to the manner of the application of those remedies,” 
or in other words, he ti-eats only of the formal procedure, by which 
remedies are obtained, and not of the right to remedy in particular 
cases. There is evidently a vacillation of puipose here, which would 
no doubt have disappeared if Hale had lived to make “the second 
or third essay ” which he anticipates in his treatise. Perhaps it is 
not a far-fetched supposition, that the distinction of wrongs from 
rights, which was oue of the original features of his analysis, was 
designed to avoid the difficulty which he foresaw. Blackstone after¬ 
ward used it to good effect for that puipose; and from the quota¬ 
tions just given, it is at least doubtful whether Hale would have 
fixed the beginning of his jus actionum , had he formally made one, 
at the section of wrongs, (§ 39,) or that of remedies, (§ 45). 

The arrangement of Blackstone’s Commentaries is too familiar to 
need any such detail here, as has been given of the other works, not 
so accessible always to the student, for whom this introduction is 
mainly intended. The commentator avowedly follows Hale (except 
in the Fourth Book, of course, the subject of which was not in Hale’s 
plan), and that so closely, that the reader will doubtless dispense 
with any attempt to prove that the general arrangement of the 
later work as well as of the earlier, is based on the method of the 


(54) Hale’s Analysis, } 39, p. 75. The injuries enumerated here are those to the 
rights of persons, and those to the rights of things: another proof how far Hale 
was from supposing that in treating of the rights of persons he had disposed of 
and completed a separate division of the law. 

(55) Hale’s Analysis, } 45, p. 94. 
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Institutes. This, indeed, has never been denied by the critics. 
But Blackstone follows neither Hale nor Justinian slavishly. He 
has made important changes in the method of both, and it becomes 
an interesting question whether these changes have been made in¬ 
telligently, and with a clear conception of his own purpose in mak¬ 
ing them, or whether he has(56) “distorted and travestied it,” “in¬ 
volved it in impenetrable obscurity,” “turned its elliptical and 
dubious language into arrant jargon,” and “misled” all English 
lawyers since his time, as it has of late been very much the fashion 
with a certain class of “jurists” to assert. We shall confine our¬ 
selves, therefore, in the renminder of this essay, to his deviations 
from the general arrangement of the civilians, without dwelling on 
the general acquaintance of Blackstone with the civil law. We 
believe, indeed, that this has been grossly underrated. It could 
be shown from many passages in the Commentaries that he was a 
fair civilian, after the fashion of the eighteenth century; and we 
doubt very much whether, even with all the advantages of the nine¬ 
teenth against them, Hale and Blackstone could not show as thorough 
a knowledge of the entire system, and as wise a judgment upon the 
use to be profitably made of it in illustrating our own, as any of the 
writers who lose no opportunity of sneering at and misrepresenting 
them,(57) and who always seem to feel that it was the day of their 

(56) Austin’s Lectures on Jurisprudence, Vol. - Iy pp. 43, 374; Vol. H, 717, and 
passim. 

(57) If these terms appear too harsh, I trust they will be compared not only 
with the expressions already quoted, but with every reference made to Blackstone 
and his great work (as I still do not hesitate to call it), in the writings of Mr. 
Austin, Mr. J. G. Phillimore, and most of those who have followed their lead. 
To justify the charge of misrepresenting, the reader need only look at Blackstone’s 
very careful definition of the “rights of things,” at the outset of the Second Book, 
and then compare the following references to it, the number of which might be 
largely increased. The change proposed by Mr. Heron, as overthrowing “ the 
pretended arrangement of the Roman lawyers, adopted by Blackstone,” deserves 
particular notice and comparison. 

** Bentham (misled by Blackstone and others) treats the distinction of jus per- 
sonarum et rervm with great contempt; asking (and justly enough) how things 
can have rights, or what rights there can be which are not rights of persons ? 
Austin’s Lectures on Jurisprudence , vol. n, p. 749. 

“ His mistake is excusable, because he had never read the Roman law itself, 
and only understood this distinction as it was distorted and travestied by Sir 
William Blackstone, who, misunderstanding the ambiguous word jus actually 
translates Jura personarum and Jura rerum the rights of persons and the rights 
of things Austin’s Lectures on Jurisprudence, vol. II, p 715. 
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own birth that the chronicler had (prophetically) in mind when he 
wrote, tunc legos el causidici primum in Angliam venere. 

Two or three general differences of plan may be briefly disposed 
of first. The most striking of these is the addition of the Fourth 
Book on Public Wrongs, a topic not within the plan of either Hale 
or the Institutes.(58) Blackstone showed, however, great ingenuity 
in so joining it to the rest of Hale’s outline, that it seems now a part 
of the original plan. This he was enabled to do by means of the 
peculiar division of the Analysis into “ rights and turongx” As a 
scientific distribution, this is no doubt open to criticism, since a 
wrong can no more exist apart from a right in law, then a shadow 
without substance iu optics, a negative without positive in logic. 
But even the last illustration may show that such au arrangement 
may have scientific as well as practical value. In fact, most of the 
questions that come up for solution in the courts, turn upon the exis¬ 
tence of a right alone, or of a wrong alone, although theoretically 
both are of course implied in every question. Either a right is admit¬ 
ted, and the question is only whether there has been an infraction of 
it, as in most criminal cases, and the majority of simple torts ; or the 
act or omission claimed to constitute a wrong, is admitted, and the 
issue is upon the existence of the right, as usually in ejectment, breach 
of contract, etc., etc. But there is a better plea for the division, so far 
as the Third Book, on Private Wrongs, is involved. It furnishes a 
convenient and easy solution for a class of questions that have given 


“ The compilers of the Roman Code set out with a wrong* division into two parts 
which are not exclusive with regard to each other—rights of persons—lights of 
things. They were led to this division by a, species of grammatical symmetry. 
But there is no correspondence between the two terms except as to form. There is 
none as to sense. The term, rights of persons is clear. It means rights conferred 
by the law on persons, rights which persons may enjoy. But if this explanation 
be transferred to the term, rights of things, it leads to an absurdity. Things can 
have no rights belonging to them. The law confers no rights on things. The law 
does not favor things. Instead of rights of things the expression ought to be 
rights of persons over things. The change appeal’s slight. But it overthrows 
the nomenclature—the division of rights, the pretended arrangement of the Roman 
lawyers adopted by Blackstone, and according to which he has classified the 
objects of law.” Heron’s Introduction to the History of Jurisprudence, Book I, 
chap. IV, p. 66. 

(68) The title De publicis judiciis, added to the latter by Tribonian and his 
associates, is well known to have formed no part of the original work, and the 
coincidence of place between that and the last book of Blackstone is merely for¬ 
tuitous. 
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the modern civilians a great deal of trouble. Is civil procedure 
properly a part of the public or private law ? If the former, what 
shall be included uuder jus actionum ? Does the law as to private 
rights of action—the so-called material law of actions, as distin¬ 
guished from the formal, belong there or with the jus rerum f How 
snail be stated the distinction which Austin has since termed that of 
“primary 11 and “sanctioning 1 rights?(59) 

All these questions could be answered only in a single way by 
any writer who wished to commend his work to English lawyers. 
A large part of their law wjis in a peculiar sense jus actionum. The 
common law had grown up around writs and forms of action, and 
had never been reduced to any other form, for practical purposes. 
The material rights of parties were grouped around, and determined 
by the rules of practice in the various actions, and could hardly be 
severed from them. The conception of a “ wrong ” as a legal unit, 
or class of units, extending over every act that could give rise to an 
action, aud comprehending every incident from the commission of 
the act itself to the final execution of the remedy, furnished just the 
basis required for a convenient classification, and at the same time 
was but a natural extension of the familiar jus actionum. Sir M. 
Hale may have the credit of first originating this plan, but to Black- 
stone must be awarded that of carrying it out symmetrically and so 
as at once to accommodate English law, and conform to the traditional 
arrangement of the Institutes.(60) 

The disregard of the division between public and private law, has 
the singular good fortune (among Blackstone’s acts) of meriting 
the approval of Mr. Austin. That it served a good purpose in 
enlarging the plan of the Commentaries cannot be doubted, but 
whether in other respects it was not a mistake may well be. Cer¬ 
tainly it has done much to conceal from careless readers the real 
unity and clearness of Blackstone’s system. The second to thir¬ 
teenth chapters of the First Book, with some minor passages else¬ 
where, and the whole of the Fourth Book belong to Public Law, and 
may be removed without impairing the order of the rest; and with 

(59) Austin, Lectures on Jurisp. I, 45, II, 787. The difficulty as to the proper 
classification of these rights was felt long before Austin’s time, and is not ended 
by his device; but we use his terms to express them as most familiar now. 

(60) Mr. Austin’s criticism of this substitute for the jus actionwn, is based on 
the assumption of the exclusive propriety of his own division. He recognizes its 
conniformity to the Roman models. Vol. II, p. 751. 
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this remark, therefore, we leave them, as not material to our present 
purpose. 

Blackstone simply followed Hale also on a point of private law, 
which seems to us a much greater loss to his work, at least when 
considered as an institutional treatise. This is in ignoring the disti ne¬ 
tion between jura in rem and jura in personam . It is one of Mr. 
Austin’s greatest services to our scieuce that he has brought this dis¬ 
tinction into use again, and pointed out its important applications, 
after it had been for a century or more completely lost, as it were, to 
English legal thought and language. Unfortunately, he and his 
followers have uot always been careful to avoid the confusion referred 
to at the end of the preceding section. For this reason then, if no 
other, the student’s attention should be carefully called to the fact 
that Hale and Blackstoue completely ignore the one, while the other, 
as we have tried to show, forms the very basis and ground work of 
their system. It should be observed, however, that in this omission 
Blackstone was strictly consistent with his own method. In his 
theory rights had no place, except as convenient expressions for the 
consequence of laws. It is a system of laws, rules, that he is treat¬ 
ing from beginning to end. Rights are nowhere defined, or their 
nature investigated. It seems as if he would have dropped the term 
altogether, if he could have done so without a tedious circumlocu¬ 
tion. His use of it in the titles of the first and second books, and in 
the division of topics is simply a proof that the term was really in¬ 
dispensable. (That of the word “ wrongs” in the third and fourth 
books is not , because in his use, that word would have correlated 
with duties as well as with rights.) We confess that this seems to 
us the weak side of Blackstone’s entire system; but it is one that 
Mr. Austin and his school cannot find fault with, for they ought to 
follow him implicitly in it, to be consistent with their own determina¬ 
tion of the province of jurisprudence. 

There remains to be considered the most important point of all,— 
the division between jura personarum and jura rerum. To consider 
all the criticisms that have been made on Blackstone’s work in this 
respect, would require almost a review of the entire civilian litera¬ 
ture of England during the last generation. We must take the 
briefer course of stating first what seems to us to be Blackstonc’s own 
plan of division, and then to add a few words of discussion on its 
merits. 
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A mere reference to the account given in the preceding section of 
the origin of these divisions will be enough to show the student why 
no fixed and permanent line of demarcation could be drawn between 
them, and why Mr. Austin was so unsuccessful, as he himself more 
than once complains, in not finding such a line scientifically drawn. 
Nothing can be more certain thau that if he had been unlucky enough 
to find one so drawn, either by the jurists of ancient Rome, or by 
the earlier civilians, it would have greatly increased his perplexity; 
unless indeed it had shown him that he was seeking something which 
in the nature of the case could not exist For it must always de¬ 
pend oq ail the conditions of the law of a particular epoch, what 
may properly be treated as a status, with rights and duties differing 
from those of the normal person who is the subject of all the rights 
treated under the law of things. The changeable nature of this con¬ 
ception is now so generally recognized that it has become almost a 
common-place to say that one great feature of modem law has been 
its advance from the form of a law of status to that of a law of con¬ 
tract. Hale treats ancestor and heir, lord and tenant, lord and vil¬ 
lein as examples of status in the law of persons. Blackstone omits 
them. Each, no doubt, found reasons for his course in the contem¬ 
porary law, yet both had the same general notion of the division 
between laws of persons and laws of things. If Blackstone rewrote 
his commentaries to-day, he would no doubt omit master and ser¬ 
vant as well. (See note 65, post.) The division is by no means an 
arbitrary one, or it would not have the importance that has been 
attributed to it: but its merit in each actual application lies in its 
being conformed to the law of the time, and clearly defined with ref¬ 
erence to that law aud to that only. 

It would scarcely be necessary, if Blackstone had not been so mis¬ 
represented on this point, to say that in his view, as in that of the 
civilians he followed, ail law was—i.e. could be stated as—a Law of 
Persons. He is careful to say so in the most explicit manner, when¬ 
ever there is a chance.(61) But he does more than this. He goes 
farther than any of his predecessors in laying out his subject so as 
to show that the Law of Persons does embrace the whole law. His 
division could hardly be better characterized, than by reversing Mr. 
Austin’s well-known expression, and saying that the Law of Persons 
was the whole law, minus the law of Things. And he does not leave 

(61) Commentaries, Book II, p. 1. As to the misrepresentations, see note 57, ante. 
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room for misconception, since even the Law of Things is stated, 
though briefly, as a part of the Law of Persons. 

He enumerates the right of property among the jura perso- 
narum,{6 2) and treats in that connection of the right in a strict sense 
(apart from its objects), and of the safeguards thrown around it by 
the law, while he leaves the fuller treatment of it to the only place 
where the objects of the right could be properly described, and the 
law of property subdivided according to the objects, among the jum 
rerum.{6 3) 

If the student will take the analysis prefixed to the first book of 
the Commentaries, and mark off the divisions, as we mention them, 
he will easily be convinced of the truth of what has been said. 
Blackstone treats first, iu logical order, of the persons themselves, 
dividing them into natural and artificial persons, as all civilians do. 
The last chapter of Book I is devoted to artificial persons, and may, 
therefore, be dismissed from consideration, while we examine the 
more minute and systematic arrangement of the rights of natural 
persons iu chapters I-XVII. 

The first division made of these rights, into absolute and relative, 
depends on a theory common to all the writers of his time, English 
and continental, though unknown to the Roman jurists. But, 
although based on a false theory, it coincides accurately enough 
with the division of most importance to our purpose in comparing 
Blackstone’s system with that we find in the Institutes and in the 
works that followed them—the division between the law of persons 
iu its narrower sense, or of particular forms of slcUus, and that of 
the law of persons in its broader sense, in which it comprises the 
whole law, viewed as jus personarum.{64t) 


(62) Commentaries, Book I, pp. 138-141. 

(63) Commentaries, Book II, see especially the opening lines of chap. 1. M The 
former part of these Commentaries having treated at large of the jura personarum, 
or such rights and duties as are annexed to the persons of men, the objects of our 
inquiry in this second book will be the jura rerum , or those rights which a man 
may acquire in and to such external things as are unconnected with his person. 
These are what the writers on natural law style the rights of dominion or prop¬ 
erty,” etc., (p. 1). 

(64) It may be remarked that this is no mere chance coincidence. It has 
often been observed that the “law of nature” of the eighteenth century was 
only the Roman law under a thin disguise. What seemed natural to that age was 
only what it had learned from its ancestors, minus the details which it could per¬ 
ceive to be merely positive or technical. Consequently we find almost every where. 
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Blackstone’s relative rights of persons are nothing more nor less 
than the English counterpart of the First Book of the Institutes— 
the jus personarum , so far as it was thought uecessaiy to discuss it 
in a separate form. They include all the modifications of person¬ 
ality which have legal significance; all the different forms of status 
which imply legal rights and duties different from those which 
belong to all persons alike, and which, therefore, in the Institutes, 
were not discussed among the jura personarum at all. If any charge 
can properly be made against B. it is that he followed even too 
closely his classical models in this respect. The three kinds of status , 
Ubertas, civitas , fomilia, are exactly reproduced, so far as analogies 
could be found for them in English law. 

The chapter on Master and Servant corresponds to the U summa 
divisio de jure personarum , quod ornnes homines aut liberi sunt aut 
sera,(65) in its English acceptation. The chapters on Husband and 
Wife, Parent and Child, Guardian and Ward treat of the different 
status that compose the English fomilia. For the status dvitatis we 
have to go outside of the private law strictly taken, since modem 
English law makes it a boast that “ all men are equal before the law” 
—or in other words that distinctions of rank, etc., do not constitute 
differences of status in regard to private rights and duties. Yet 
Blackstone’s introduction of the public law allows him to complete 
the analogy, even here, by the chapters (X-XIII) on the people 
(aliens, etc.), and their civil state, etc. We have thus in this part 
of Blackstone’s work, from chapter X to chapter XVII, what even 
Mr. Austin will admit to be in the narrowest sense and on the 
model furnished by the civilians, a jus personarum. 

This disposes of the whole Book, or Rights of Persons (as the 
student will readily see if he have followed our suggestions and 
marked off the chapters in their order from the last), so far as it 
belongs to private law, with the exception of the first chapter. But 

as here, the outlines of Roman law showing through the thin varnish of natural 
reason. 

(65) Inst. Lib. I, tit. 3, pr. Gaius I, 8. This chapter only needs to be com¬ 
pared with the corresponding part of any recent treatise to show the precision 
with which Blackstone held the notion of a status. The relation of master to 
servant and vice versa was a status in the strict sense of the word in Blackstone’s 
view of it. The servant was not merely a person who had made a contract with 
another person* as in the case of principal and agent. His whole personality was 
affected by his position as servant, and rights and duties flowed therefrom in whole 
classes, not as the mere results of a single transaction. 
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in this first chapter lies all that is original in Blackstonc's arrange¬ 
ment. It treats of the absolute rights of persons/’ or such as 
belong to individuals in a state of nature. The definition may be 
set aside with the obsolete theory to which it belongs. But it will 
be seen at once that the rights included under it are those which 
belong to all persons alike, irrespective of family relations, or other 
peculiarities of status . In other words, this chapter includes that 
great mass of law which applies to all men alike, and therefore 
could not be subdivided or arranged conveniently by marks drawn 
from the persons it belonged to ; and which for that reason, and for 
that reason only , as already shown in the second section of this In¬ 
troduction, was left out by the early civilians from the jus perso- 
narum and treated sis jus rerum , i.e. described, specified and arranged 
according to the thiugs or objects to which it applied. Blackstone, 
however, does not follow them in this; neither does he abandon 
their method entirely and treat the whole law, as he might have 
donCj under the one aspect of jus peisonarum. He reduces it all in 
the first place to the three great rights or interests of man,(66) that 
of security, that of liberty, aud that of property. The two first he 
treats fully in this chapter, only leaving infractions of them or 
wrongs, to be treated with the jus adionum according to the 
peculiarity of his plan already mentioned. But the third or right 
of property, he treats very briefly, and only as an abstract right, 
and refers the reader to the Second Book, or jura rerum for all the 
details of that largest and most important division of the entire 
subject, known as the Law of Property. 

Mr. Austin criticizes Blackstone here with his usual severity: 
“ Another error of Blackstone^ is that of putting these absolute 
Rights of Persons under the head Rights of Persons at all. As resid¬ 
ing in all persons, these rights are not matter for the Law of Persons, 
but for the Law of Things; and by the Roman lawyers are so 
treated. The cause why this was overlooked by Blackstone seems 
to be that in this, as in other instances, the rights are not explained 
by the Roman lawyers directly, but only by implication, under the 
head of delicts ; and the explanation nowhere else occurs.”(67) 

(66) Hale makes in reality four divisions, by treating the right to reputation as 
a distinct third, instead of including it under security. He recognizes the right 
of property as co-ordinate with these three, but does not give it even a formal 
place, referring it altogether to the jura rerum . Hale’s Analysis, p. 2. 

(67) Austin’s Lectures, Voi. II, p. 754. 
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It does not seem to occur to Mr. Austin that if Blackstone had 
followed the Romau lawyers so ignorantly as he supposes, he too 
would have treated these rights only under the head of delicts, as 
he had the veiy best opportunity to do, from the peculiar nature of 
his arrangement. 

Nor does he explain why in his ignorance Blackstone treated two 
of these rights here and not the third. This one fact might have 
suggested to him, if he had really tried to understand Blackstone’s 
true purpose and method, that the latter probably had some reason, 
satisfactory to himself at least, for the novel arrangement he adopted. 
In all probability, Blackstone knew better than Mr. Austin, not 
only the nature of the change he desired to make, but also the 
nature of the former system which he meant to change. Mr. Austin 
has said more than once, that he could not understand why the law 
of things was so called, or what was the criterion distinguishing the 
law of persons from the law of things. The only point of which he 
seems confident, is that the law of things does not relate to things, 
.and does relate to rights and duties generally, or to all rights and 
duties, except those constituting status or conditious.(68) Black- 
stone could at least have told him that the Law of Things, as the 
term is used by the earlier civilians, meant just what the words 
implied: that “things,” here and throughout the Roman Law, was 
equivalent to “ objects of a right; ” and that the law of Things 
treated rights and duties generally , only because it treated the law 
with reference to its objects only, and therefore of necessity omit¬ 
ted all reference to the rules relating to particular classes of persons. 
If it had comprised such rules, it would, to that extent, have become 
at once a Law of Persons. He could further have informed him 
that the law relating to the rights and duties of all persons alike 
was referred to the Law of Things, not because it related to all per¬ 
sons, since it would then have been a part of the Law of Per¬ 
sons, but because in the absence of any personal distinctions by 
which to classify it, it had always been classified and described by 
reference to its various objects. And if our belief, as to Blackstone's 
true meaning and method, be the correct one, he could finally have 
informed Mr. Austin, that what he proposed to do in the Commen¬ 
ts) Austin’s Lectures, II, 708. The whole of his treatment of this distinction, 
especially in Lecture XL, is a proof of the hopeless confusion into which the sim¬ 
plest ideas can be thrown by a mere failure to seize the right point of view. 
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taries was to transfer to the Law of Persons, or to locate in their 
proper place among the Rights of Persons, all such rights (and 
duties) as belonged to all persons alike, except such as had for their 
object 44 external things unconnected with the person 

This last is in truth the cardinal point of the whole matter. 
Blackstone adopts as his definition of a 44 tiling,” one quite different 
from that employed by the classical jurists ; and all the departure 
from civilian precedent that can fairly be charged to him, depends 
on, and is to be explained by this changed sense, in which he uses 
the word “ thing.” 

The student of the Institutes will hardly need to be informed that 
in the classical jurists, and among the civilians generally (until within 
the last centuiy), the terra res and the term 44 object of a right,” are 
strictly synonymous. No right could be conceived, the object of 
which might not be designated as res. The right of a man to secu¬ 
rity, to liberty, to reputation, to health, had for the object of each 
respectively, a 44 thing ”— res —although that 44 thing ” was merely 
the right itself, so to speak, objectified. Hence these rights as well 
as any others, could be included among the jure rerum —rights con¬ 
sidered in reference to their objects; they gave rise to actions in 
rem, and they were excluded from the jus p&'sonarum , which was 
reserved for rights appropriated to some particular class of persons. 

Blackstone, however, changed this by adding to the word thing, 
the further limitation 44 unconnected with the poison.” All his other 
changes are mere consequences of this. It is evident that security, 
liberty, reputation, health, the body, limbs, life itself, are all so con¬ 
nected with the person, that they cannot be treated as 44 things ” under 
this new definition. The right to the safe enjoyment of all these, 
is still, as much as ever, a right against all persons whatsoever. It 
is a jus in rem if you please, but it certainly is no longer a jus rerum. 
There is but one alternative, and that is to place these rights, where 
under Blackstone^ definition they properly belong, with the other 
rights of persons. And this is exactly what Blackstone has done in 
the first chapter of his First Book, as to all rights but those of prop¬ 
erty. On the other hand, he has included in his Second Book, all 
rights of property—those that have for their object 44 things uncon¬ 
nected with the person.” Some criticisms may be made on the suc¬ 
cess with which he has excluded from this category all that should 
be excluded. The incorporeal hereditaments and the choses in action 
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were difficulties forced upon him, and which he has perhaps dealt 
with as successfully as he could. In the matter of inheritance or 
succession ( Erbi'echt ), he was particularly favored by English law, 
which does not recognize the successio per universilaten , that has 
been such a perplexity to the civilians of the last centuiy. But 
these are matters of detail which do not affect the general uniformity 
of plan between the classification of the civilians and that of Black- 
stone and his followers. 

That the change thus made by Blackstone in the conception of the 
jura rerum , and in the arrangement of the whole subject that de¬ 
pended upon it, was intelligently made, and for reasons that to him¬ 
self seemed good and sufficient, we think no one can doubt who has 
examined his work carefully enough to see how consistently the 
change is carried out in all its details and consequences. A more 
difficult question is it, whether the change is, on the whole, an ad¬ 
vance in the science of law, or whether it is a mere personal caprice, 
such as have in all ages confused the orderly advance of legal science. 
This question may be stated and considered in two ways, each of 
which will be the more conclusive with a certain class of minds. Is 
the change based on correct principles ? and has it been followed by 
others ? 

The answer to the former question must depend on the view we 
take of the nature of a right. Is this subjective or objective in its 
nature ? Is it something inherent in, or attached to, the person, or 
is it something external and detached, existing apart from the per¬ 
son, though possessed by it, as implied in the common phrases, to 
have, possess, enjoy, exercise, lose a right ? 

The latter seems to have been the view of the Roman jurists, so 
far as the question presented itself to them at all. It is implied in 
the classification of all rights {jura) among res or the objects of the 
law.(69) It is implied still more strongly in the incidental allusions 
to rights and in the general usage of the term by the classical jurists. 
Thus the status of a full Roman citizen, one who is not only free 
and a citizen, but belongs to a Roman family, is expressed by saying 
“ genus” or “ genlem habet”{ 70) and that of a freeman, by the ex¬ 
pression ll jpo8ses8io ingenuitalis.” (71) Still more striking is the oppo- 

(69) Inst. lib. II, tit. 2, $ 2. Gains II, 14. Dig. lib. I, tit. 6, 1, 1. Bandars’ 
Iotrod. $ 51. 

(70) Dig. XXn, 8,1 (Papinian). 

(71) Dig. XXII, 3,14 (Ulpian). 
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site expression, “possessio se?'vHutis.”(72 ) And even where a distinc¬ 
tion was made between possessio and quasi possession the latter phrase 
was used not only for rights of a peculiarly personal character, but 
also for servitudes and incorporeal lights generally, showing that no 
difference was perceived between the possession of a right of way or 
of drawing water and that of liberty or citizenship. 

The clearest evidence of this is iu the actiones proejudicialeSn in 
which questions of status or personal condition were at issue. These 
were actions in rem , though all that they sought was the ascertain¬ 
ment of a fact or the judicial declaration of a right.(73) Here we 
see a purely abstract right, like that to liberty or to the position of 
a son, treated as res and made the object of a vindicatio. 

So far as the Romans themselves are concerned, this usage may 
have been an uuconscious one, not involving any distinct affirmation 
of doctrine, like the colloquial usage of our own day already re¬ 
ferred to. It might not be easy to prove that they held all rights 
to be objective in their nature. But their notion* of a right 
was essentially that of something owned or possessed. This was 
strengthened by the fact, existing to-day as well as then, that all 
rights must become rights of property, to be fully protected by the 
law. The purely personal rights of security, liberty, etc., can only 
be fully protected, even now, by giving an equivalent in property 
for their infringement. Even in other classes of rights, the Roman 
law did not recognize as such, any right that did not admit of an 
equivalent in money, or money’s worth ;(74) while the most that 
can be safely affirmed on the other side is that they ignored the ex¬ 
istence of such rights as could not be classed among things. Rights 
of security and liberty were of much less account in the Roman 
private law than in the English ; and as when violated they always 
took the form of rights to compensation, the confusion with rights 
of property was easy, and the need of a class of strictly personal 
rights was not felt 

(72) Dig. XLI, 2, 3, $ 10 (Paulus). 

(73) Inst. IV, 6, $ 13. Dig. VI, 1,1, } 2, and XXV, 3, 5, } 18. Muhlenbrnch, 
Doctrina Pandectarum I, } 152. 

(74) Dig. XL, 7, 9, § 2. XIX, 5, 7. XLV, 1, 38, § 17, 95. Professor Windschcid 
has tried to explain away these passages (Pandekten, B’d. II, p. 2-4, § 251, note 8), 
but his argument does not show any positive recognition of merely personal rights, 
and therefore is not inconsistent with what has been said above of the position of 
the classical jurists. 
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But after the revival of the Roman law in the middle ages, there 
is no farther doubt or ambiguity oil this point. Every right was 
assimilated to a right of property; if it had no natural external 
object, the contents of the right were figured as such, and the right 
identified with this object as something possessed by the subject of 
the right. The canou law reveals the ideas of the time more clearly 
than the civil; it applies the conception and remedies of possession 
to a great variety of incorporeal rights, ecclesiastical and temporal 
offices and dignities, rights of reputation, marital rights, etc. Indeed 
there was no class of rights to which the doctrine of possession did 
not apply; and wherever the doctrine of possession applied, the 
right as an inevitable result became an object, a thing, unconnected 
with the person.(75) These doctrines of the canon law influenced 
both the theory and practice of the temporal courts throughout the 
middle ages. In Germany, as Professor Windseheid informs us, 
down to the 18tli centuiy, possession was predicated of family-rights, 
such as those of a husband or a father, of rights of nobility, citizen¬ 
ship, personal liberty, relationship, rights to office, rights to reputa¬ 
tion, etc.; while it was a ..contested question, as it had been in the 
canon law, whether it was applicable to purely personal obligations. 

If Blackstone had followed the great body of his predecessors in 
this direction, he would have escaped the censure which Mr. Austin 
gives him.(76) He would have included the rights of security and 
liberty (or rather the security and the liberty which are the imagin¬ 
ary object of such rights) among the Rights of Things, in his second 
book. But he would have been inconsistent with his own theory of 
absolute rights; he would also have been inconsistent with the theory 
that rights are subjective, inherent in or attached to the person, 
which was already beginning to supersede the views we have been 
describing upon the continent, although Blackstone is fairly entitled 
to the credit, we believe, of being the first to appreciate the change 
that the new theory required in the classification of the law. 

This, which is termed the u subjective ” notion of a right, undoubt¬ 
edly owes its origin to the theoiy of a Law of Nature, current in 
the 17th and 18th centuries : a theory which has expiated its unde¬ 
served popularity at one time, by a great deal of undeserved abuse 
and ridicule since. However baseless in itself as a theoiy of the 

(75) B. Windseheid, Lehrbuch des Pandektenrechts (1870), B’d II, $ 464, note 5. 

(76) Austin, Lectures, etc., Vol. II, pp. 755, 762. 
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whole system of law, it undoubtedly gave a great impulse to human 
thought and led to the correction of a host of venerable errors and 
fallacies. Among the rest of these was the notion above described, 
that all rights were necessarily objective, or something possessed by 
persons, just as they possessed houses and chattels. We owe to it 
the modem conception of a right, as something inherent in the per¬ 
son—a power or faculty of acting, within such limits as the laws 
prescribe, that operates on external things, but is in itself an essential 
part of the subject’s personality. The recognition of this by all 
recent writers in law, is too evident to need proof by citations. 
Blackstone’s merits consisted in his having perceived, before any of 
his contemporaries, that this involved a new statement of the Law 
of Persons, that the things which formed the objects of such rights 
as security and liberty were mere abstractions, not to say fictions, 
and that the rights themselves, “ concerning and being annexed to 
the persons of men” (I, 122), must be treated in connection with 
the person. In this he has been followed by nearly all the civilians 
of the present century ; and this fact may serve as an answer to the 
second question above stated. Professor Wmdscheid, in the passage 
above quoted in part, goes on to say, that in the present century, 
Savigny’s influence has made a great change in the doctrine of pos¬ 
session, and consequently in the view of rights as objective or capable 
of possession. Savigny limits the doctrine of possession to rights 
connected with external things, excluding those of personal status 
and obligations! This is a mere corollary to the change instituted 
by Bhickstone almost half a century earlier. But the fullest con¬ 
firmation of Blackstone’s change will be found in the classification 
adopted by all the most recent civilians. None of them, so far as 
our knowledge extends, adhere to the old division advocated by 
Austin, in which the Law of Things comprehends the entire law, 
except the mere description of status. All of them have a class of 
personal rights, corresponding more or less closely to those in Black- 
stone’s First Book. Some(77) go further and recognize a distinct 
class which not only belong to pcisons, but constitute, so to speak, 
a part of the personality. They have no objects, at least no objects 
“ unconnected with the person,” and yet are rights in rent as distinct 
from obligations. 

(77) G. F. Puchta, Institutional, I, § 30. Pandekten, § 114, et scq. Cf. Wind 
echeid, Pandekten , } 30, notes 1, 2. 
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The direct correspondence of this class of rights to Blacksone’s 
absolute rights of security and liberty is shown by the fact, men¬ 
tioned by a jurist(78) who does not agree in the classification, that 
44 the formation of this category of rights has been under the influ¬ 
ence of the Roman jus quod ad personas attinet , embracing the rules 
that relate to the person when it is not regarded as standing in any 
relation to property, and treating of what has been called the status 
Ube^iaHs , civitatis , familice .” 

The great majority of the modem civilians following Savigny 
recognize only the different kinds of status produced by the mod¬ 
ern family (familienrecht), as corresponding to the jus personarum, 
and get rid of the difficulty by throwing the whole description of 
the person into a so-called 44 general part ” of their treatises. Upon 
their methods of classification it is not the business of this Introduc¬ 
tion to comment But they recognize the accuracy of the distinc¬ 
tion first made by Blackstone by limiting the Law of Things, as he 
did, to objects unconnected with the person. Or to speak more 
accurately, they usually limit the law of things in their own termi¬ 
nology ( sachenrecht) still more closely, to the jura in re , and then 
introduce a category of law of property ( yermogensrecht ) including 
the law of things and the law of obligations, which corresponds with 
almost perfect accuracy t^ Blackstone^ Second Book, or Rights of 
Things. 

The student of the common law. who wishes to comprehend that 
law is a science, can hardly find better employment than to work 
out the very rough and imperfect sketch here given into its details. 
It will prove to him that Blackstone and his system are entitled to 
much more respect than they have received of late from those who 
have taken the scientific aspect of the common law into then* espe¬ 
cial keeping. But this is a small matter, comparatively speaking. 
The task will also show him that all law, properly studied, is one 
system, oue science, and that no man has ever done anything of 
real value to the grand edifice unless, like Blackstone, he was willing 
to follow the plans of the Great Architect, revealed in history, and 
lay his stone in the courses prepared for it by preceding generations. 

W. G. 1L 

Iowa Cixr, December, 1875. 

(78) Winscheid, ubi supra, note 2. 


Digitized by Google 



Digitized by ^.ooQle 



PREFACE TO THE FIFTH EDITION. 


This Edition of the 4 Institutes ’ has been in a great measure rewrit¬ 
ten. The admirable aud exhaustive work of Demangeat (‘ Cours 
£ 16mentaire du Droit Romain ’) has supplied so much new material, 
and suggested so many alterations, and Mr. Poste in his edition of 
4 Gaius 1 has contributed so much that bears on some of the subjects 
treated in the 4 Institutes/ that I have found it neiessaiy to make 
many revisions of the Notes and some additions to them. I have, 
however, endeavored, in a work which is only intended for those 
who are unacquainted with Roman law, to state nothing but what 
a beginner can understand, and to avoid as much as possible all diffi¬ 
cult and controverted points. 

I must repeat what I stated in the Preface to the first edition, that 
in preparing this volume originally, I was under obligations to the 
French edition by Ortolan so great as to call for the amplest acknowl¬ 
edgment I also derived great assistance from the edition by Ducaur- 
roy, and from the 4 Manuel du Droit Romain J of Lagrange, as well 
as from the * Commentaries 1 of Warnkoenig, and the * Institutes 1 of 
Puchta. In the Introduction is embodied much that was suggested 
by the 1 Histoire de la Legislation Romanie’ and the 4 Generalisation 
du Droit Romain * of Ortolan, and by the first volume of the 4 Insti¬ 
tutes 7 of Puchta. In the translation I was greatly assisted by the 
French translations of Ortolan and Ducaurroy, as well as by the 
translations in English of Harris and Cooper. 
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PREFACE TO THE FIFTH EDITION. 


Under each paragraph of the text are placed references to the 
parallel passages of the 4 Institutes 1 of Gaius, of the 4 Digest/ and 
the 4 Code/ These references are nearly the same as those given in 
the 4 Juris Civilis Enchiridium/ The text is almost the same through¬ 
out as that given in the ‘Corpus Juris/ edited by the Kriegels, 
Leipsic, 1848. 

At the end of the volume I have given a Summary of the princi¬ 
pal contents of the Text and Notes. As the arrangement of the 
• Institutes 1 is often deficient in method, and as the transition from 
the text to the notes makes the combination of the materials they 
respectively supply sometimes a little difficult, I have thought a 
Summary might be useful to those to whom the whole subject is 
new. 

T. C. S. 
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INTRODUCTION. 


L Tkb legislation of Justinian belongs to the latest period of the 
history of Roman law. During the long space of preeed- object of the 
ing centuries the law had undergone as many changes as hdroduction. 
the State itself. The Institutes of Justinian embody principles and 
ideas of law which had beeu the slow growth of ages, aud which, dating 
their origin back to the first beginning of the Roman people, had been 
only gradually unfolded, modified, and matured. It is as impossible 
to understand the Institutes, without having a slight knowledge of the 
position the work occupies in the history of Roman law, as it is to 
understand the history of the Eastern Empire without having studied 
that of the Western Empire and of the Republic. # Many, also, of the 
leading principles of Roman law contained in the Institutes are unfa¬ 
miliar to the English reader, and though they may be learnt by a peru¬ 
sal of the work itself, the reader, to whom the subject is new, may be 
glad to anticipate the study of details by having placed before him a 
general sketch of the part of law on which he is about to enter. It is 
proposed, therefore, in this Introduction, to give first an outline of 
the history of Roman law, and then an outline of Roman private law. 
Each, however, will only be given with the very moderate degree of 
fulness proper to a sketch intended to be merely a preliminary to the 
study of the Institutes. , 


HISTORY OF ROMAN LAW. 

2. However obscure may be the history of early Rome, we cannot 
doubt that Roman citizens were, from a very early period, ff i8tory 
composed of two distinct bodies, the populus and the plebs, early Maine. 
of which the first alone originally possessed all political The 
power, and the members of which were bound together by peculiar reli¬ 
gious ties. Nor can we have any reasonable doubt about the general fea¬ 
tures of the constitution of the populus. Whatever may have been their 
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origin, it consisted of three tribes. Each tribe was divided into ten 
curia , and each curia into ten decuria ; another name for a decuria was 
a gem, and it included a great number of distinct families, united by 
having oommon sacred rites, and bearing a common name. It was not. 
necessary that there should be any tie of blood between these different, 
families, in order that they should form part of the same gens; but. a 
pure unspotted pedigree, ancient enough to hav^ no known beginning, 
was claimed by every member of a gens,* and there was a theoretical 
equality among all the members of the whole tribe. The heads of the 
different families in these hundred gentes met together in a great coun¬ 
cil called the council of the curies (comitia curiata). A smaller body of 
one hundred, answering in number to the gentes , and called the Senate, 
was charged with the office of initiating the more important questions 
submitted to the great council; and a king, nominated by the senate, 
but chosen by the curies,f presided over the whole body, and was 
charged with the functions of executive government. 

3. The populus was also bound together by strong religious ties. 

Religious What was most peculiar in the religion of Rome was its 

system. intimate connection with the civil polity. The heads of 

religion were not a priestly caste, but were citizens, in all other respects 
like their fellows, except that they were invested with peculiar sacred 
offices. The king was at the head of the religious body; and beneath 
him were augurs and other functionaries of the ceremonies of religion. 
The whole body of the populus had a place in the religious system of 
the State. The mere fact of birth in one of the familia forming part 
of a gem gave admittance to a sacred circle which was closed to all 
besides. Those in this circle were surrounded by religious ceremonies 
from their cradle to their grave. Every important act of their life was 
sanctioned by solemn rites. Every division and subdivision of the 
State to which they belonged had its own peculiar sacred ceremonies. 
The individual, the family, the gem , were all under the guardianship 
of their respective tutelary deities. Every locality with which they 
were familiar was sacred to some patron god. The calendar was 
marked out by the services of religion; the pleasure of the gods 
arranged the times of business and leisure; and a constantly-superin- 
tending Providence watched over the conncils of the State, and showed, 
by signs which the wise could understand, approval or displeasure of 
all that was undertaken. 

4. By the side of this associated body there was another element of 


* Oentile8 sunt , qui inter se eodem nomine sunt; non est satis: qui db ingenuis 
oriundi sunt; Tie id quidem satis est: quorum majorum nemo servitutem servivit : 
abtst etiam nunc qui capite non sunt deminuti .— Cicero, Topic. 6. 
f Quirites , regem create; ita Patribus visum est.— Liv. i. 17. 
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the State, occupying a position very different from that 
which was occupied by this privileged community. The 
plebs was probably formed by the inhabitants of conquered towns being 
brought to Rome; perhaps also by the influx of voluntary settlers. 
These new-comers, or, if we are to suppose that the plebs was coeval with 
the populus , these strangers, remained without the political circle which 
included the populus . * They belonged to no gens ,* had no place in the 
comitia, no share in the legislative or executive government; as little had 
they any share in the jus sacrum . They were as much excluded from 
the pale of the peculiar divine law as from that of the peculiar public law 
of the ruling body. Even the Servian constitution, and the formation 
of the thirty tribes, laid the foundation of future change, rather than 
altered in early times the basis on which existing institutions were 
founded. The centuries opened to the plebs a door to political power 
by making the two orders meet on the common ground of a graduated 
scale of property; and the constitution of the thirty tribes marked off 
the inhabitants of the town and country into small local divisions, in 
the comUia of which the plebs had of course the preponderance, if it is 
to be supposed that the tribes had any recognized comitia before the 
institution of tribunes at the beginning of the Republican period. But 
though the comitia centuriata took away ultimately almost all political 
power from the comitia curiata , still the old relations of the different 
members of the body politic remained, in theory at least, long unim¬ 
paired. The curies alone could give the religious sanction which was 
indispensable to the validity of the resolutions of the centuries, and the 
plebs was as much as ever excluded from admission into the body of the 
populus, fenced round with its impassable wall of religious privileges, 
although the plebs and the populus w’ere governed for the most part by 
the same rules of private law'. 

5. There could be very little direct law-making, except to meet tem¬ 
porary emergencies, in such a community as early Rome. Legislation in 
What laws were made, were first proposed, arranged, and ear/y Rome. 
determined ou by the Senate, under the guidance of its chief magis¬ 
trate, the king, and then submitted to the highest source of power, the 
comitia curiata. After the institution of the centuries, the comitia cen¬ 
turiata gradually succeeded to the political power of the curiata, , and 
the curies only met to give a formal religious sanction to the resolu¬ 
tions of the centuries. The king published regulations on matters that 
fell exclusively within his province as pontifex maximus , and a collec- 

* The position of the plebeian families included in the gentes was so exceptional, 
and is so obscure, that we need not qualify the general statement that the plebs did 
not belong to a gene, especially if the expression in the text is considered as refer¬ 
ring to the early times of Rome. 
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tion of these leges regies , which were probably nothing more than by¬ 
laws for the conduct of religious ceremonies, was made, or said to be 
made, by Papirius, who lived in the time of Tarquinius Superbus.* 

0. The kiijg was the supreme judge in all causes. But if, in a 
criminal trial, the accused was a member of the populus , 
Judges. he could appeal from the king to the comitia curiata. If 
the accused was a plebeian, he had no tribunal to which he could ap¬ 
peal, until, shortly after the expulsion of the kings, the Valerian laws 
transferred appeals to the comitia centuriata , of which the plebs formed 
a part. Civil causes were decided by the king in his quality of ponti/ex 
mcurimus, or by the subordinate pontifices acting under him, as all the 
private law of the populus was so mixed up with the sacred law, that it 
was part of the duty of a pontifex to know and guard its provisions.f 
7. After the expulsion of the kings, the struggle between the plebs 
and the populus became gradually more and more serious. 
Ptefoafter the Besides the right of appeal to the centuries secured by 

expulsion of the lex Valeria in every case when a citizen was eon- 
the Kings. 

“ demned to death, the secession to the A veil tine in 200 
a.u.c. wrung from the patres a cancelment of the existing debts, was 
the creation of tribunes, at first two in number, then five, and after¬ 
wards ten, to defend the plebs. These champions of the lower order 
of the State gave great additional importance and a new character, or 
perhaps a beginning, to the comitia tributa , which now had to elect 
magistrates, who were protected themselves by a sacred character,, and 
were specially commissioned to maintain the interest of their fellow- 
tribesmen. But the plebs had to struggle with an evil which no partial 
remedies could meet. There was no body of laws to which they could 
appeal in case they were wronged. The whole administration of the 
laws was in the hands of the patricians, and there was no appeal from 
the decision of the magistrate except in cases where life was at stake, 
or unless the injury, inflicted by wilful perversion of the law, was great 
enough, as in the memorable instance of Virginia, to rouse the wronged 
to the redness of physical force. Many of the rights which theoretically 
belonged to the plebeians as having the same private law with the 
populus , were practically denied them. At last, a successful revolution 
enabled the plebs to insist on a changed form of political government, 


* There is no reason to doubt that Papirius was a real person (Dioxys. iii. 36). 
But when Pomponius speaks of his collection as the jus civile papirianum (D. i. 2. 
2. 2), he probably uses the term not with reference to the real work of Papirius, 
but to a work composed towards the end of the republic by Gr&nius Flaccus, De 
Jure Papiriavo (D. 1. 16. 144). 
t D. i. 2. 2. 6. 
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which might open the door of power and office to the members of their 
own body, and supply a machinery for the preparation of a fixed and 
permanent body of law. The Decemvirate, superseding and incorpo-* 
rating into itself every other magistracy, and composed of an equal 
number of patricians and plebeians, was formed 303 a.u.c. for the pur¬ 
pose of collecting and embodying in the shape of written law all those 
portions of the customary law which it was most essential for the due 
administration of justice to place on an indisputable footing, and pub¬ 
lish for the benefit of the whole body of citizens. 

8. The lavish praises bestowed on the laws of the Twelve Tables by 
the later writers of Rome, and the story of the deputation The 
sent to learn the law's of Greece, would give us an idea of Tables. 
a very different body of laws from that which these Tables actually 
presented. We should expect to find a systematic exposition of Roman 
public and private law as it existed in the times previous to the Gallic 
invasion; and to find, also, that the whole body of law was at least 
colored by the infusion of a foreign element. We should naturally 
think that there was something uew and original in a legislation which 
Cicero considers as almost the perfection of human wisdom.* The 
fragments of the Twelve Tables which remain to us show how erroneous 
are these conceptions of their contents. There is nothing whatsoever 
which we can decidedly pronounce to be borrowed from a foreign 
origin, except possibly some provisions respecting the law of funerals, 
taken from the laws of Solon. These Tables contained, for the most 
part, short enunciations of those points of law which the conduct of the 
affairs of daily life required to be settled and publicly announced. The 
law had existed before, but in a floating, vague, traditionary shape, 
only some very few laws haviug been engraved on tablets dnd publicly 
displayed. The Twelve Tables left to the decision of the magistrate, 
and the interpretation of those skilled in law, the application and 
exposition of these principles; they also left many parts of the cus¬ 
tomary law wholly untouched on. But what the exigencies of the time 
required deciding, they decided; and they laid a firm foundation on 
which the structure of private law would rest for the future. It is not 
difficult to understand how this was esteemed so great a gain to the 
large body of the citizens, that these laws were spoken of by the 
ancients as the creations of a new legislation. 

The following are the chief provisions of the Twelve Tables, so far as 
they are known.f—1. The First Table related to the proceedings in a 
civil suit. If the person summoned before the magistrate would not 


* See especially De Oral. i. 43. 44. 

t This summary is taken from the arrangement of the supposed contents of the 
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come, he was to be forced to go, but for an old or sick man a beast of 
burden was to be provided. If the adversaries could agree on the way, 
• they were to be allowed to do so. If not, the statements of both were 
to be heard before midday in the Comitium or the Fornm, and then, 
after midday, the magistrate was to adjudge the thing, but every pro¬ 
cess was to be stopped at sunset; 2. The Second Table fixed the 
amount to be deposited in the action by wager, and provided that 
the affair might be put off if necessary, as if, among other things, the 
judge or arbiter appointed by the magistrate was ill; and pointed 
out how witnesses might be summoned. 8. The Third Table was 
apparently made in favor of debtors, for though it left them ulti¬ 
mately at the mercy of the creditor, it gave them new meaus of avert¬ 
ing their fate. They were to have thirty days before any steps could 
be taken against them on a debt confessed or decided to be due. 
They might then be brought before a magistrate, and unless payment 
was made or a surety (vindex) found, the creditor might put them 
in irons, but not of more than fifteen pounds weight, and must give 
them a pound of flour a day. This could last for sixty days only, and 
the debtor had meanwhile to be produced before the magistrate to show 
he was alive; and notice of the amount of the debt must be given on 
three market-days by the creditor, so that an opportunity of ransoming 
the debtor might be given. Then, but not till then, the debtor was at 
the mercy of the creditor, who could sell him as a slave or kill him, and 
if there were several creditors, they might hew him in pieces, and 
although any of them took a part of his body larger in proportion than 
his claim, he was not to be punished. 4. The Fourth Table referred 
to the father of the family, who w as bidden to destroy deformed chil¬ 
dren, and whose absolute power over the life and liberty of his children 
was established, while it was provided that if he sold his son three 
times, the son should be freed from his power. 5. The Fifth Table 
related to inheritances and tutorships. Women were to be in perpetual 
tutorship, except the vestal virgins. A man disposed by testament, so 
was the law to be; but if he died intestate, and without a sum hercs , 
his nearest agnati , or, in default of agnati , the gentiles , were to take. 
The agnati were to be tutors, and have the custody of madmen who had 
no curators. 6. The Sixth Table referred to ownership, and provided 
that the words spoken in the solemn forms of transfer, a nexum or man - 
ripium , should be held binding; that he who denied them should pay 
double; that ten years’ possession for immoveables, and one for move- 


Twelve Tables adopted by Ortolan; but in many points, and especially in the 
assignment to a particular Table of a fragment, this arrangement is necessarily 
conjectural. 
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ables, should be the time necessary for usucapion, and that a year 
should suffice for the usucapion of a wife by her husband, unless she 
absented herself for three nights in the time; that no one not a Roman 
citizen should acquire by usucapion; and that materials built into a 
house should not be reclaimed by their owner, at least until the build¬ 
ing was taken or fell down. The property in a thing sold was not to 
pass to the purchaser until the vendor was satisfied. The fictitious suit 
for the transfer of property called in jure cessio, and mancipation, were 
confirmed. 7. The Seventh Table contained provisions as to buildings 
and to plots of land, as to the width of way to be left, as to overhanging 
trees, and so forth; and in case of disputes as to boundaries, the magis¬ 
trate was to appoint arbitrators. 8. The Eighth Table dealt with 
delicts. It prescribed capital punishment, for libellous songs and out¬ 
rages. A limb was to be given for a limb, three hundred asses for the 
tooth of a free man, and one hundred and fifty for the tooth of a slave; 
for an injury or minor outrage, twenty-five asses ; a four-footed beast 
doing injury might be given up to whomsoever it injured, in lieu of 
compensation. The noctural devastation of crops or the incendiarism 
of a building was punished with death. Theft, if the thief was caught 
red-handed, was to be punished by the thief, if a freeman, being given 
over to the person robbed, and, if a slave, by his being beaten and 
thrown from the Tarpeiau Rock; while various other provisions are 
made as to theft, fixing minor penalties, where the circumstances were 
not so grave. The rate of interest was fixed at 8J per cent, per annum 
(centesimcB usurce), and the usurer who exceeded this was to be fined 
quadruple. The false witness was to be thrown from the Rock, and 
the witness, in a solemn form, who refused his testimony was to be 
infamous; and the enchanter and poisoner were to be punished. 9. The 
Ninth Table related to public law, and provided that there were to be 
no priziilegiay or laws affecting individuals only; that the centuries 
alone could pronounce capital sentence; that the judge or arbiter taking 
a bribe should be punishable capitally; that there should be an appeal 
to the people from every penal sentence; and that death should be the 
punishment of leaguing with or handing over a citizen to the enemy. 
10. The Tenth Table related to funerals, limiting the ceremonies and 
display attending them. 11. The Eleventh Table prohibited the mar¬ 
riage of patricians and plebeians ; and 12. The Twelfth Table had ref¬ 
erence to some miscellaneous matters; as that a slave who had done an 
injury might be abandoned to the person injured, in lieu of compensa¬ 
tion. The seizure of anything belonging to the debtor (pignoris capio) 
was permitted when the debt had been contracted, or the sum due was 
to be expended, for sacrificial purposes. 

It will be observed that the Twelve Tables recognize four of the 
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actions of law, the nature of which will be noticed in a later part of the 
Introduction, viz., sacramentum, judiciis postulate), (in the shape of the 
arbitration to be given to settle boundaries), mantis injectio, and pignoris 
capio. They further recognise the distinction between the magistrate and 
the judex, which was the characteristic feature of Roman procedure; and 
probably these actions of law and this distinction between the judge and 
the magistrate date from a time much earlier than the Twelve Tables. 
Most, too, of the characteristic points of Roman civil law are to be found in 
the Twelve Tables. The patria potestas, usucapion, tutelage, testamen 
tary and intestate succession, the nexum, mancipcdio, all are enforced 
and evidently formed part of the ancient customary law of Rome. 

9. The Decemvirate was nominally intended to be a means of re- 
^ ^ . moving, as far as was then thought possible, the political 
ment of poli - distinction between the orders. How little the object was 
b^ihe^Pl^s rea ^5 r is notorious. Although half the de¬ 

cemvirs were plebeians, the suppression of the meetings 
of the comitia tribute, and the loss of tribunes, was poorly compensated 
by the presence of magistrates who acted in conjunction with patri¬ 
cians, and readily yielded deference to their colleagues. Besides, the 
Two Tables added in the year of the second Decemvirate contained 
provisions which later writers considered manifestly unjust ;* and we 
have seen that, among other things, they expressly refused the connu- 
bium to the plebs . The Twelve Tables, as fixing and proclaiming the 
law, were undoubtedly a source of great strength to the plebeians, and 
enabled them to maintain a much more secure position in their future 
struggles; but the Decemvirate, regarded as a crisis in their political 
history, was certainly unfavorable to them. Nothing shows more com¬ 
pletely that this was so than the progress they made immediately after 
the downfall of Appius Claudius and his colleagues. The laws of Ho- 
ratius and Valerius not only forbad the constitution of any magistracy 
from which there should be no appeal, but provided that the ordinances 
of the comitia tribute should, if sanctioned by the senate and the curies, 
be binding on all Roman citizens; and in 309, only four years after the 
abolition of the Decemvirate, the Canuleian law gave the connubium to 
the plebs, and the marriage of a patrician with a plebeian was no longer 
forbidden by law. This change was important, not only as removing 
a distinction mortifying to many individuals and embarrassing many 
of the relations of private life, but as breaking through one of the bar¬ 
riers which the jus sacrum had hitherto interposed in the way of the 
plebs. t The obstacle of a religious disqualification was the reason 


* Cic. De Rep . ii. 37. 

f Idebque decemviros connubium diremisse, tie incertd prole auspicia turbaren- 
tur .—Lrv. iv. 6. 
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generally assigned by the poptilus for the * exclusion of plebeians from 
public offices ;* and it was a great step towards political equality that 
the objection urged to marriages between the two orders—that it would 
disturb the sacra of the gentes —should be overcome. The advance of the 
plebs to political equality was, however, very slow ; and it was not until a 
century and a half had elapsed from the passing of the Canuleian law 
that the two orders were placed on an equal footing. We may take the 
year 467 a.u.c., the date of the lex Hortensia , as the period when we can 
first pronounce that the distinction of the two orders was really done 
away. When that law had been passed, the plebeian had a full share 
in the jus publicum and the jus sacrum . The ordinances of the comitia 
Iributa required no confirmation of the curies, no sanction of the Sen¬ 
ate ; they were binding on the whole Roman people directly they were 
passed. The equality between the two orders was so complete that the 
plebeian could become consul, censor, praetor, curule aedile; he could 
enter the Senate, he could administer justice; he was excluded from 
none of the privileges of the jus sacrum ; he could become pontifex and 
augur; and though he could not of course take part in any of the sacra be¬ 
longing to particular gentes , go through certain religious ceremonies, or be 
engaged in the service of particular gods, these exceptions did not lower 
his political position. As far as the history of law is concerned, we may 
henceforward lose sight of the distinction between plebeian and patrician. 

10. From the writings of the later jurists, and especially from those 
of Gains and Cicero, and from the fragments of the Twelve 
Tables that have come down to us, we can collect the es¬ 
sential features of the private law of Rome in its earliest period, before 
a general advance in civilisation had modified it. This early law, 
which rested on custom as its foundation, and the elements of which, 
except so far as appeared in the laws of the Twelve Tables, were only 
known by tradition, was called in subsequent times the jus civile , the 
peculiar law of the Roman State. The history of Roman law is the 
history of the changes introduced into this law, of the additions made 
to it, and of the method adopted in the process. The notion of a body 
of customary law, in part unwritten, which was not abrogated, but was 
evaded or amplified by persons acting under the ideas of later times, is 
the notion which, above all others, must be embraced clearly by any 
one who wishes to understand Roman law. The jus civile must always 
be taken as the* standing point, and in tracing the history of the later 
law we have always to trace how, while the jus civile still remained in 
force, the law was made to suit the requirements of different periods 


* Interroganti trVbuno , cur plebeium consulem fieri non oporteret f respondil , quid 
netno plebeius auepicia hdberet.—lAV. iv. 6. 
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by evading or adding to the jus civile. It was only in the later days 
of the Empire that the jus civile began to be swept away. When we 
come to speak of the contents of Roman private law, we shall have occa¬ 
sion to notice what were the leading features of the jus civile. We need 
not at present do more than say that, when a student of Roman law 
has made himself acquainted with the elementary doctrines, he will 
find that the chief of these peculiar principles, dating from an unknown 
antiquity, and affecting the whole body of later jurisprudence, are 
those which determine the position of a father of a family, the succes¬ 
sion to his estate, and the contracts and actions relating to the chief 
possessions of an agricultural proprietor. 

11. The conquest of Italy and the gradual spread of Roman conquest 
Conquest of materially altered the character of the legal system. A 
Italy. branch of law almost entirely new sprang up, which de¬ 

termined the different relations in which the conquered cities and 
nations were to stand with reference to Rome itself. As a general rule, 
and as compared with other nations of antiquity, Rome governed those 
whom she had vanquished with wisdom and moderation. Particular 
governors, indeed, abused their power; but the policy of the State was 
not a severe one, and Rome connected herself with her subject allies by 
conceding them privileges proportionate to their importance, or their 
services. The jus Latinum and the jus Italicum are terms familiar to 
all readers of Roman history; the first expressed that, with various 
degrees of completeness, the rights of Roman citizenship were accorded 
to the inhabitants of different towns, some having the commercium only, 
some also the connubium . Towards the end of the republic, after 
the Social War (a.u.c. 663), the distinction of the Latinitas , as a par¬ 
tial right of citizenship attached to the inhabitants of particular 
places, disappeared among the people of Italy. The lex Junia (a.u.c. 
664), and the lex Plautia (a.u.c. 663) gave the full rights of citizenship 
to almost the whole of Italy, and the Italians were distributed among 
the thirty-five tribes. The jus Italicum expressed a certain amount of 
municipal independence and exemption from taxation, attached to the 
different places on which the right was bestowed. The citizens of some 
particular places in the provinces possessed the jus Latinum y and the 
jus Italicum was attached to certain privileged cities; but the provinces 
generally had no participation in either right. They were subject to a 
proconsul or propraetor, paid taxes to the treasury of Rome, and had 
as much of the law of Rome imposed upon them, and were made to 
conform as nearly to Roman political notions, as their conquerors con¬ 
sidered expedient.* 


* See Warnkosnio, Hist . du droit romain externe, p. 70. Saviqnt, Oesckicht . 
Rom. Rechts , vol. 1. ch. 2. 
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12. Bat the contact of Rome with foreign nations produced a much 
more remarkable effect on Roman law than the introduction of a new 
branch of law regulating the position of subject nations. It wrought, 
or at least contributed largely to work, a revolution in the 
legal notions of the Roman people. It forced them to com- jt^nan taw 
pare other systems with their own. In the language of ^ ie 

the jurists, it brought the jus gentium , that is, the law 
ascertained to obtain generally in other -nations, side by side with the 
jus civile , the old law of Rome. The prcetor peregrinus , who was ap¬ 
pointed (a.u.c. 507) to adjudge suits in which persons who were not 
citizens were parties, could not bind stmngers within the narrow and 
technical limits in which Romans were accustomed to move. Many of 
the most important parts of Roman law were such that their provisions 
could not be extended to any but citizens. No one, for instance, except 
a citizen, could have the peculiar ownership termed diminium ex jure 
Quntium. But when justice and reason pronounced a stranger to be 
an owner, it was impossible for a praetor not to recognize an ownership 
different from that which a citizen would claim; and what magistrates 
were obliged to do in the case of strangers, the requirements of advanc¬ 
ing civilization soon induced them to do in the case of citizens. They 
recognized and gave effect to principles different from those of the 
municipal law of Rome. This municipal law remained in force wher¬ 
ever its provisions could give all that was required to do substantial 
justice; but when they could not, the praetor appealed to a wider law, 
and sought in the principles of equity a remedy for the deficiencies of 
the jus civile. He pronounced decrees ( edicta ), laying down the law as 
he conceived it ought to be, if it was to regulate aright the case before 
him. In process of time it became the custom for the praetor to collect 
into one edictum the rules on which he intended to act during his ten¬ 
ure of office, and to publish them on a tablet (in albo) at the commence¬ 
ment of his official year. The edict, put forward at the beginning of 
the year of office, and running on from one praetor to another, was 
termed edictum perpetuum. How much the praetor was aided in the 
formation of a broader and more comprehensive system of law by a 
change in the form of actions, will appear when we come to speak of 
the system of civil process. By degrees such a system was introduced 
and fully established, and the jus honorarium , the law of the praetors* 
(qui honores gerebant), was spoken of as having a distinct place by the 
side, and as the complement, of the jus civile. 

The praetors gave the formula of an action to the judge. For many . 


* The term also included the edicts of the sediles who issued decrees in matters 
that came specially within their province. 


Digitized by Google 




14 


INTRODUCTION . 


The jud es cen ^ ur * es senators alone were judges until the lex Sempro- 
nia (a.u.c. 632) took away the right of being judges from 
the senators, and gave it to the knights. After a series of contests, the 
right was shared by the two orders, and extended even to persons of 
inferior rank, so that the 300 of the senatorial times had become 4,000 
by the time of Augustus. Besides the judges, placed on the annual 
list (in alho rdati) there were the recuperatores , who were appointed to 
determine causes to which per.egrini were parties, and who were taken 
from every rank for the special occasion, who sat three or more together, 
and who were used in cases requiring despatch. And there were also 
the centumviri , taken so many from each tribe, and who judged of cases 
of status, Quiritary property, and testamentary and intestate succession. 

13. The progress of law was also much facilitated by the growth of a 
The juris pru- body of men termed juris consulti or juris prudentes , men 
dentes. who studied the forms, and, in time, the principles of law, 

and expounded them for the benefit of their friends and dependents. 
They were generally among the first men of the State, and the em¬ 
ployment was considered one of the most dignified that could occupy 
the evening of a life of public service and magisterial honors. In the 
earlier times of the republic the patricians alone knew the days on 
which it was or was not lawful to transact legal business, and the forms 
in which actions were to be brought. The story of the publishing of a 
collection of these forms, and of a list of the days on which business 
could be transacted, by Caius Flavius, is familiar to all readers of 
Livy.* But although to a certain extent the study of the law became 
open to all, whether patricians or plebeians, yet it does not seem to 
have been ever undertaken except by men of eminence. Such men 
used to instruct and protect the persons who sought their advice, ex¬ 
plain the steps necessary for the successful conduct of an action, and 
write out the necessary forms.f They gave answers when asked as to 
the law on a particular point; and though they professed only to inter¬ 
pret the Twelve Tables, not to make laws, their notion of interpreta¬ 
tion was so wide that it included whatever could be brought within the 
spirit of anything which the Twelve Tables enacted. Such answers 
(respoma) were of course of no legal authority; but as the sage would 
frequently accompany his clientj (as the questioner was called) before 
the magistrate, and announce his opinion, it had frequently all the 
effect upon the magistrate which a positive enactment would have had, 
and thus the responsa prudentum came to be enumerated among the 


* Lrv. ix. 46. 

f The duty of a jurisprudent was respondere, cavere/ agere , scribere. —Cio. De 
Orat. i. 48. 

t Clienti pr&tnere jura.— Hob. Epist. ii. 104. 
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direct sources of law. The names of some of these sages have been 
handed down to us. Cato the censor, and Severus Sulpicius, the cotem¬ 
porary of Cicero, are those otherwise best known to us.* In the latter 
clays of the republic the juris jyrudentes were men acquainted with 
some portion at least of Greek philosophy, men of learning and general 
cultivation; and it is not difficult to understand how powerfully their 
authority, acting almost directly on judicial decisions, must have con¬ 
tributed to the change which the law underwent towards the end of the 
republic. 

14. By far the most important addition to the system of Roman law 
which the jurists introduced from Greek philosophy, was The law of 
the conception of lex natures. We learn from the writings nature - 
of Cicero whence this conception came, and what was understood by it.f 
It came from the Stoics, and especially from Chrysippus. By natura , 
for which Cicero sometimes substitutes mundus , was meant the universe 
of things, and this universe the Stoics declared to be guided by reason. 
But as reason is thus a directive power, forbidding and enjoining, it is 
called law {lex est ratio summa insita in natura , qua jubet ea qua facienda 
stmt , prokibetque contraria). But nature is with the Stoics both an active 
and a passive principle, and there is no source of the law of nature 
beyond nature itself. By lex natura , therefore, was meant primarily 
the determining force of the universe, a force inherent in the universe 
by its constitution {lex est natura vis). But man has reason, and as 
reason cannot be twofold, the ratio of the universe must be the same as 
the ratio of man, and the lex natura will be the law by which the actions 
of man are to be guided, as well as the law directing the universe. 
Virtue, or moral excellence, may be described as living in accordance 
with reason, or with the law of the universe. These notions worked 
themselves into Roman law, and the practical shape they took was that 
morality, so far as it could come within the scope of judges, was 
regarded as enjoined by law. The jurists did not draw any sharp line 
between law and morality. As the lex natura was a lex , it must have 
a place in the law of Rome. The praetor considered himself bound to 
arrange his decisions so that no strong moral claims should be disre¬ 
garded. He had to give effect to the lex natura , not only because it 
was morally right to do so, but also because the lex natura was a lex . 
When a rigid adherence to the doctrines of the jus civile threatened to 
do a moral wrong, and produce a result that was not equitable, there 
the lex natura was supposed to operate, and the praetor, in accordance 


* Gibbon, viii. 31. 

f The most important passages in Cicero, with reference to the lex natura , are 
De Leg . i. 6-12 ; De Nat. Dear. i. 14, ii. 14. 31; De Fin. iv. 7. The expressions 
used in the text are from De Leg . 1. 6. 
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with its dictates, provided a remedy by means of the pliant forms of 
the praetorian actions. Gradually the cases, as well as the modes in 
which he would thus interfere, grew more and more certain and recog¬ 
nized, and thus a body of equitable principles was introduced into 
Roman law. The two great agents in modifying and extending the 
old, rigid, narrow system of the jus civile were thus the jus gentium and 
the lex natural; that is, generalizations from the legal systems of other 
nations, and morality looked on according to the philosophy of the 
Stoics as sanctioned by a law. But as, on the one hand, the generali¬ 
zations from experience had in themselves no binding force, and as, on 
the other, the best index to ascertain what morality commanded was 
to examine the contents of other legal systems, the jus gentium and the 
lex naturae were each the complement of the otherj and were often 
looked on by the jurists as making one whole, to which the term^ws 
gentium was generally applied.* * * § ' 

15. The centuries met to decide questions of war and peace, and to 
choose the higher magistrates; but the laws which, after the lex Hor - 
Sources of were passed to effect any real change in the body 

legislation . of Roman law, were almost all plebiscite,. The comitia 
tributa were recognized as almost the exclusive centre of legislative 
power; but in the later times of the republic a continually-increasing 
Plebiscita ^ m P or ^ ance was attached to the ordinances of the senate. 

Gaius says that it had been questioned whether the 
senalus-consulta had the force of law.f Perhaps they had not exactly 
the force of law at any time under the republic, excepting when they 
related to matters which it was the peculiar province of the senate to 
regulate; but they were probably of little less weight than enactments 
The Smote reco & n ^ ze< ^ as constitutionally binding. The senate suc¬ 
cessfully maintained a claim J to exercise a dispensing 
power, and to release individuals from obedience to particular laws. 
It was generally able to reject a law, either wholly or partly, by calling 
in the aid of religious scruples; and if it added a clause to a law, 
the new portion of the law was as binding as the old.§ In the shape 
of directions to particular magistrates, it issued injunctions, of which 
the force was felt by all those who were subject to the magistrate’s 
power; audit made, we have reason to think, independent enactments 
in matters belonging to religion, police, and civil administration, and 
perhaps even in matters of private law.fl The senate comprised the 


* See Austin, Province of Jurisprudence determined. Appendix, page xii. 

f Cicero mentions them among the sources of law.— Topic. 5. 

J Akcon. Argnm. in Cornel. (Orell. p. 57). 

§ A scon. Argum. in Cornel. (Orell. p. 67). 

1 Pcchta, Instit. i. 298. 
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richest and most influential men in the State; the disruption of society 
attending the civil wars strengthened their influence; and the Romaus 
of the days of Cicero were quite prepared for the place which the 
senate held, as a legislative body, under the early Caesars. 

The growth of law during the time that elapsed between the pro¬ 
mulgation of the Twelve Tables and the commencement of the empire 
is marked not only by the abolition of the actions of law and the insti¬ 
tution of praetorian actions, but by the development of the law of obli¬ 
gations, the old conveyance of nexum having expanded into verbal and 
literal contracts, and real contracts being recognized where no form 
but the delivery of the thing was required; and four forms of purely 
consensual contracts being admitted as part of the civil law; to all 
which the praetor constantly added cases in which he announced that 
he would recognize and enforce an obligation. The praetor, too, pro¬ 
tected and regulated possession as apart from ownership; and his at¬ 
tention was bestowed on the ties of blood, the father being restrained 
from disinheriting his children, and oognati taking the place of gentiles 
in intestate succession. 

16. The first emperors were only the chief magistrates of the 
republic. Augustus and his immediate successors united 
in their own persons all the highest offices of the State. 

The imperium , or supreme command, was conferred on them by the 
lex regia passed as a matter of form at the beginning of their reign, 
and by which the later jurists supposed that the people devolved on 
the emperor all their own right to govern and to legislate.* The 
assumption of depotism was veiled under an adherence to republican 
forms; and, at any rate during the first century of our era, the em¬ 
peror always affected to consider himself as nothing more than the 
princeps reipnblicw. Although we have instances, even in the time of 
Augustus, of edicts intended to be binding by the mere authority of 
the emperor/ yet the people at first, and the senate afterwards, was 
recognized as the primary source of law. By degrees the emperor 
usurped the sole legislative authority, either dictating to the senate 
what it was to enact, or, in later times, enacting it himself. The will 
of the prince came to have the force of law.f Sometimes this will de¬ 
cided what the lawr should be by the publication of edicta pronounced 
by the emperor in his magisterial capacity, or mandata , orders directed 
to particular officers; sometimes by decreta , or judicial sentences given 
by the emperor, which served as precedents; at other times by rescripta, 
that is, answers given by the emperor to magistrates who requested 
his assistance in the decision of doubtful points. 


The Eirvpervr. 


* D. i. 4. 1. 

t Inst. i. 2. 6: Quod principi placuit, legis habet vigorem. 
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17. The people did not cease to make laws for a considerable time 

after the commencement of the empire.* These laws were 

of course really the creations of the emperor’s will. Au¬ 
gustus, for instance, procured the sanction of legislation to a series of 
measures which made a considerable innovation in private law. These 
measures were designed to repress and discourage the excesses and 
corruption of a demoralized society. The lex Julia et Papia Poppcea, 
and others of a similar character, attempted to restore virtue to private 
life by a system of rewards and penalties, attached to the fulfilment 
or neglect of family duties, and consisting chiefly in the taking away 
of testamentary benefits from the unmarried and childless, and giving 
them to those married with children, and, in default, to the treasury. 
They failed in their object; but the portion of law to which they 
belonged, and especially that of testaments and legacies, was consid¬ 
erably modified by their provisions. To the time of Augustus also 
belongs the introduction of fideicommissa and codicils. 

18. After the middle of the first century of our era, all legislative 
enactments of which we know are senalus-consulta. The 
election of magistrates was transferred to the senate from 

the comilia, t and the senate was entrusted with the cognizance of 
offences against the emperor and the State, and the decision of appeals 
from inferior tribunals.J The later jurists said that the senate was 
made to represent the whole people, because the number of the citizens 
became too great to permit of their acting as a political body.§ How¬ 
ever historically false this may be, it yet is so far true that the senate 
was, in the earlier times of the empire, a body distinct from, and, in 
a certain very limited degree, opposed to, the emperor. We have 
some few memorable instances in Tacitus of senators who dared to 
speak what they thought,! and who showed that the senate was, in 
more than name, a remnant of the republic. Gradually the very notion 
of independent action died away, and the senate met merely to adopt 
the will of its master. 

19. The edictum perpetuum , the annual edict of the praetor, as being 

the written exposition of the jus honorarium , was the 
Miict PrWU>r ' 8 subject many of the treatises of the Roman jurists. 

In the time of Hadrian, a jurist of great eminence, Sal- 
vius Julianus, was appointed by the emperor to draw up an edict, 
partly from existing edicts, partly according to his own opinion of 


* Gaius mentions a lex Claudia. —Gaius, i. 157. 
f Tacit. Annal. i. 15. 

t Suet. Calig. 2 ; Nero , 17. Tacit. Annal. xiii. 44. 
$ Inst. i. 2. 5. PoMPowufl in Dig. \. 2. 9. 

| Tacit. Hist . iv. «. Puchta, lust . i. 512. 


Digitized by Google 



INTRODUCTION . 


19 


The jurist. 


what was necessary, which should serve as the guide and rule of all 
succeeding praetors. The edict which he drew up, and to which the 
sanction of Hadrian gave the force of law, was itself termed the edic- 
tum perpetuum , the word per pet u am, instead of meaning, as before, 
that the edict ran on from year to year, being used to express that the 
edict was permanent and unchangeable. The different magistrates, 
who had to apply the edict, would thenceforward use their own discre¬ 
tion only when the edict drawn up by Julianus did not serve as an ex¬ 
press authority. 

20. The writings of the jurist, the authority attached to their deci¬ 
sions, and the admirable manner in which they developed 
and arranged the law, formed the most marked feature of 
the legal history of this period. Augustus found the position which 
the great sages of the law held in public opinion too important a one 
to be overlooked in his scheme of Government. He formally gave to 
their decisions the weight which usage had in many instances given 
them already ; and it was enacted that their answers should be 
solicited and announced in a formal manner, and given under the 
sanction of the emperor. Hadrian decided that they should have the 
force of law, provided the respondents all agreed in their answer ; 
but, if they differed, the judge was at liberty to adhere to whichever 
opinion he preferred.* Among the eminent jurists of the days of 
Augustus was Trebatius, whose opinion, as the Institutes tell us, was 
specially asked by Augustus as to the propriety of admitting codicils. 
Two others, of even higher authority, Antistius Labeo and Ateius 
Capito, represented in the same period two opposite modes Schools of 
of regarding law, and were the founders of schools which Labeo and 
maintained and handed down their respective opinions. Gapifo. 
Labeo, in whom a wider culture had instilled a love of general prin¬ 
ciples, did not hesitate to make such innovations as he conceived reason 
and philosophy to require ; Capito was distinguished by the . fidelity 
with which he adhered to the law as he had himself received it.f A 
succession of jurists of greater or less renown divided themselves under 
the banners of these rival authorities. But the schools of which Labeo 
and Capito were the first authors did not derive their names from 
their founders. The one school was termed Proculians, after Proculus, 
a distinguished follower of Labeo ; the other Sabinians, after Sabinus, 
a follower of Capito. Gaius, who informs us that he was a Sabinian, 
gives the differing opinions of the two schools on many subtle ques- 


* Gatos, i. 7. 

f Labeo ingenii qua! it ate et jtdncia doctrines, qui et in center is sapiential paHihns 
operam dederat , plurivia invomre statuit. Ateius Capito , in his qua ei tradita 
eraut, perseverabat .— Dig. i. 2. 2. 47. 
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tions of law. By the labors of this succession of jurists, the law was 
moulded and prepared until it came into the hands of the five great 
luminaries of Roman jurisprudence—Gaius, Papinian, Paul, Ulpiau, 
and Modestinus, whose writings, as we shall see, were subsequently 
made a distinct and special source of law. 

21. Gaius, or Caius, as the name is sometimes written, was probably 
0^. bom in the time of Hadrian, and wrote under the Anto- 

nines. Of his personal history nothing is known. He 
himself tells us that he was an adherent of the school of Sabinus. Be¬ 
sides other works which he is known or supposed to have written, he 
composed a treatise on the edictum provinciate (the edict of the pro- 
consul in the provinces) and a commentary on the Twelve Tables. 
But the work by which he is best known to us is his Institutes. The 
discovery of the manuscript of this work by Niebuhr in 1816 has con¬ 
tributed greatly to the modem knowledge of Roman law. The manu¬ 
script had been written over with the letters of St. Jerome, and its 
existence was almost entirely unknown until Niebuhr brought it to 
light while examining the contents of the library of the Chapter at 
Verona. The Institutes of Gaius formed the basis of those of Justinian, 
who has followed the order in which Gaius treats his subject, and 
adopted his exposition of law, so far as it was applicable to the times 
in which the Institutes of Justinian were composed. The work of 
Gaius, therefore, showing us what was common to the two periods, 
and also where the law had changed, enables us to understand what 
the change was, and what the law had really been at the time when 
its system was most perfect. 

22. JEmilianus Papinianus was the intimate friend of the Emperor 
Septimius Severus, and held under him the office of prae¬ 
torian praefect, which had now become equivalent to that 

of supreme judge. He probably accompanied Severus into Britain, 
and wap present at the emperor’s death at York in a.d. 211. Severus 
commended his two sons, Greta, and Caracalla, to his care. Caracalla 
dismissed Papinian from his office ; and, after his murder of Greta, is 
said to have required Papinian to compose his vindication. Papinian 
refused, and was executed by the orders of Caracalla. He was consid¬ 
ered the first and greatest of jurists, and every epithet which succeed¬ 
ing writers could devise to express wisdom, learning, and eloquence was 
heaped on him in profusion. We know, from the Digest, of his Books 
of Questions, Books of Answers, and Books of Definitions. The frag¬ 
ments of his works which we possess amply justify his eminent reputation. 

23. Paul, Dlpian, and Modestinus are all said to have been pupils 
of Papinian. Julius Paulus was a member of the imperial 
council and praetorian praefect under Alexander Severus 


Papinian. 


Paul.. 
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(a.d 22J). Besides numerous fragments in the Digest, we possess hi* 
Receptee Sentential which was long the chief source of law among the 
Visigoths in Spain. The most celebrated of his works, which were 
very numerous,* was that Ad Edictum in 80 books. 

24. Domitius Ulpianus derived his origin, as he himself tells us, from 
Tyre in Phoenicia.! He wrote several works during the 
reigns of Septimius Severus and Caracalla, and perished 
(a.d. 228) by the hands of the soldiers, who killed him in the presence 
of the emperor, Alexander Severus. He was praetorian praefect at the 
time of his death, but the exact time when he was first appointed to 
the office is unknown. The Digest contains a greater number of ex¬ 
tracts from his writings than from those of any jurist. Besides these 
extracts, we also possess fragments of his composition in twenty-nine 
titles, known by the name of the Fragmenta Ulpiani. 

25. Herennius Modestinus was the pupil of Ulpian as well as of 
Papinian. He was a member of the imperial council in Modegtinu8 
the time of Alexander Severus, but hardly anything is 

known of his history. One of the best known of his writings is the 
Excusationum Libri . We have nothing remaining of his composition 
except the extracts from his works given iu the Digests. 

26. The influence of Christianity on Roman law was partly direct, 
partly indirect. The establishment of a hierarchical rank, influence of 
the power granted to religious corporations to hold prop- Christianity . 
ert.y, the distinction between Christians and heretics, affecting the 
civil position of the latter, the creation of episcopal courts, and many 
other similar innovations, gave rise to direct specific changes in the 
law. But its influence is even more remarkable in the changes which 
were suggested by its spirit, rather than introduced as a necessary part 
of its system. To the community which citizenship had bound to¬ 
gether X succeeded another bound by the ties of a common religion. 
The tendency of the change was to remove the barriers which had 
formed a part of the older condition of society. If we compare the 
Institutes of Justinian with those of Gaius, we find changes in the law 
of marriage, in that of succession, and in many other branches of law, 
in which it is not difficult to recognize the spirit of humanity and rever¬ 
ence for natural ties, which Christianity had inspired. The disposition 


* We know the names of more than 70, embracing an extraordinary variety 
of subjects, 
f D. 1. 1.1. 

J The value of citizenship was greatly lessened by the recklessness with which 
it was extended. Caracalla (a.d. 212) gave the citizenship to all persons not slaves, 
who were then subjects of the empire, leaving it, however, possible, that slaves 
imperfectly manumitted after this date should hold the place of Latini, not of does. 
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to get rid of many of the more peculiar features of the old Rovnan law, 
observable in the later legislation, was partly indeed the fruit of secular 
causes; but it was also in a great measure due to the alteration of 
thought and feeling to which the new religion had given birth. But it 
was not only the substance of the law that was changed under the 
emperor. The forms of procedure became different. Even under the 
formulary system the magistrate had occasionally, instead of sending 
the trial of an action to the judex, disposed of it himself (cognitio extra - 
ordinaria). The practice grew more frequent as the empire went on, 
and in a.d. 296 Diocletian ordered the presidents of the provinces 
themselves to try all cases. The formulary system and the exposition 
uf the law by the praetors became a thing of the past, and the law was 
altered by the enactments of the emperor, and administered directly 
by the magistrates. 

27. Before we pass to the legislation of Justinian, we must bestow a 

T? eodosius II cur601 T n0 ^ ce on the efforts made by Theodosius II. to 

determine and arrange the law, and to promote its study. 
With a view to keep alive and increase the knowledge of law, he 
founded (in a.d. 425) a school of jurisprudence at Constantinople. He 
also constituted the works of the five great writers, Gaius, Papinian, 
Ulpian, Paul, and Modestinus, into a source of law of the highest 
authority, enacting by a constitution, published a.d. 426, that the 
judge should always be bound by the opinion expressed by the ma¬ 
jority of these writers; if those among them who expressed an opinion 
on the point were equally divided, the opinion of Papinian was to 
prevail; if he was silent, the judge could use his own discretion. In 
a.d. 488, Theodosius published his Code, containing a collection of the 
constitutions of the emperors from the time of Constantine. It was 
made on the model of two earlier collections compiled by the jurists 
Gregorianus (a.d. 306) and Hermogenianus (a.d. 865). 

28. The emperor Justinian was of Sclavonic origin. His native 

Justinian name was Uprauda, a word said to mean npright, and 

thus to have found an equivalent in the Latin Justin- 
ianus. He was bom at Taurisium in Bulgaria, about the year a.d. 
482, and having been adopted by his uncle, the Emperor Justin, suc¬ 
ceeded him as sole emperor in the year a.d. 527. He died in a.d. 
565, after an eventful reign of thirty-eight years. Procopius, the sec¬ 
retary of his general Belisarius, has left us a secret memoir of the 
times, which, if we may rely upon his accuracy, would make us believe 
Justinian to have been a weak, avaricious, rapacious tyrant. His 
court, wholly under the influence of his wife Theodora, a degraded 
woman, whom he had raised from the theatre to share his throne, was 
as corrupt as was customary in the empire of the East. Justinian 
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would never have been distinguished from among the long list of east¬ 
ern emperors had it not been for the victories of his generals and the 
legislation to which he gave his name. The successes of Belisarius 
and Narses have shed the splendor of military glory over his reign. 
But his principal claim to be remembered by posterity is his having 
directed the execution of an undertaking which gave to Roman law a 
form that fitted it to descend to the modern world. 

29. In the year a.d, 528, Justinian issued instructions for the com¬ 
pilation of a new code, which, founded on that of Theodo- % 

sius, and on the earlier codes on which that code waa T/ie Code ’ 
based,* should embrace the imperial constitutions down to the date 
of its promulgation. The task was entrusted to a body of ten com¬ 
missioners, who completed their labors, in the following year, and in 
the month of April, a.d* 529, the emperor gave it his sanction, and 
abolished all preceding collections. 

30. In the December of the following year, Tribonian, who had 
been one of the commission appointed to draw up the ^ jyig^t 
code, and who had recommended himself to the emperor 

by the energy and ability he had shown, was instructed, in conjunction 
with a body of coadjutors whom he selected to the number of sixteen, 
to make a selection from the writings of the elder jurists, which should 
comprehend all that was most valuable in them, and should form a 
compendious exposition of the law. In spite of the foundation of 
schools of jurisprudence, of which those of Rome, Constantinople, and 
Berytus were the most famous, the knowledge which the lawyers of 
the time had of the writings of the old jurists was exceedingly limited. 
Jiistiniam wished not only to promulgate a body of law which should 
not be too bulky and voluminous for general use, but also to provide a 
work, the study of which should form a necessary part of legal educa¬ 
tion. The commissioners performed their task in the short space of 
three years, and on the 30th of December, a.d. 533, the emperor gave 
to the result of their labors the force of law. The compilation, termed 
Digesta, or Pandect®, from its comprehensive character, was divided 
into fifty books, and was arranged on the model of the perpetual edict. 
Ulpi&n’s work on the edict had been a text-book in the schools of ju¬ 
risprudence, and probably it was this that determined the commis- 


* Shortly before the time of Justinian, three attempts had been made to draw 
up a body of law for the use of the western barbarians and their Roman subjects. 
These were—the edict of Theodoric, king 1 of the Ostrogoths (a.d. BOO); the Lex 
Romana, Burgundionwi (a.d. 500); and the Lex Roinana Visigothorum (a.d. 506). 
These names are so well known that it is perhaps hardly proper to pass them over 
altogether ; but, as their assistance was not employed in the construction of Justin¬ 
ian’s legislation, a detailed account of them is unnecessary here. 
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sioners to adopt a model,* which has prevented their work having 
anything like a scientific arrangement. There are thirty-nine jurists 
from whose writing the Digest contains literal extracts, those from 
Ulpian and Paul constituting about one-half of the whole work. 

31. The Digest was too vast a work, and also required for its com- 

The Institutes P re ^ ens ^ on too g Tea l a previous knowledge of law, to 
admit of its being made the opening of a course of legal 
study. Justinian, therefore, determined to have an elementary work 
composed. He had declared his intention in the constitution of De¬ 
cember, a.d. 530, in which he directed the compilation of the Digest; 
and Tribonian, in conjunction with Theophilus and Dorotheus, respec¬ 
tively professors in the schools of Constantinople and Berytus, were 
appointed to draw it up. This elementary work is the Institutes. It 
was formed on the basis of the Institutes of Gaius, alterations being 
made to bring it into harmony with the Digest and Code. 

32. There were still some points which had been debated by the 

The Fifty Be- jurists, and to which the legislation of Justinian did 

dsions . not as yet furnish any answer. To determine these, Jus¬ 
tinian published a book of Fifty Decisions; and as the Code of the year 
a.d. 529 was a very imperfect work, it was determined to revise that 

The second Code, and to incorporate the Fifty Decisions in the revised 
Code . edition. Tribonian was appointed to superintend the 

undertaking, and in November, a.d. 534, the new code, called the code 
repetUa preelection^ received the force of law. This is the code we now 
have; the former code, that of a.d. 529, having been carefully sup¬ 
pressed, and no trace of it remaining. The Code, which is divided 
into twelve books, is arranged nearly in the same manner as th^ Digest. 

33. But Justinian could not endure that his having systematized the 
law should exclud.e him from law-making. He announced 
in the Codef that any legislative reforms he might at any 

future time see fit to make should be published in the form of Natella 
Constitidiones . Many such Natella were afterwards published; the first 
in January, a.d. 535, the last in November, a.d. 564. Altogether they 
amount to 105; but no collection of them seems to have been made in 
the lifetime of Justinian. Few of them bear a later date than a.d. 545, 
the year of Tribonian’s death. 

34. The Institutes of Justinian, after a few general observations on 

Arrangement na ^ ure » the divisions, and the sources of law, proceed 
of the Insti- to treat, first of persons, then of things, then of successions 
tutes. to deceased persons, then of obligations, and lastly of 


The Novels. 


* Waritkceicig, Hist, du droit romain, p. 182. 
f Const, de Emends Cod. 4. 
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actions. An arrangement as nearly similar as possible will be observed 
in the following outline of Roman private law. 


ROMAN PRIVATE LAW. 


The reader of Mr. Austin’s Treatise on the Province of Jurisprudence 
will remember that he proposes, in the outline given in the Appendix, 
to treat the subject of Law by examining, first, the science of General 
Jurisprudence, that is, of the legal notions and principles which enter 
into every system of law; and secondly the science of Particular Law, 
that is, as he explains it, * The science of any such system of Positive 
Law as uow actually obtains, or once actually obtained in a specifically 
determined nation;’ and he carefully distinguishes between the 
sciences of general and particular jurisprudence and the science or 
sciences which would tell us, not what law is, but what law ought to be. 

The Roman jurists made no approach to a division of the subject so 
accurate and so exhaustive. It is their great merit, the real source of 
their value to modem Europe, that they apprehended and elucidated 
the great leading principles and notions of general jurisprudence; but 
they did not clearly distinguish between general jurisprudence and the 
municipal law of Rome, or between law and morality. As we have 
said before, they assumed, on the authority of Greek philosophy, that 
there was a lex natures binding on them because it was a lex , and they 
endeavored to work up the dictates of this law and of the jus gentium 
together with the provisions of the old jus civile into a whole. The 
Institute of Gaius open with a declaration that every system of law 
must contain the two elements of general and municipal law; but in 
the Institutes of Justinian there tire prefixed the two defi- 2tyi»i«©iw of 
nitions taken from the writings of Ulpian; and, while the justice and 
definitions themselves illustrate the inexactness with which 3 urls P rud€71 ^ 
the jurists determined the province of jurisprudence, the place assigned 
to them in this compilation shows the utter want of anything like phi¬ 
losophy in the age when the Institutes were written. The first defini¬ 
tion defines the moral virtue of justice by reference to a legal term 
(jus), which it leaves unexplained; the second pronounces jurispru¬ 
dence to be the * science of things human and divine,’ a phrase which, 
originally referring, perhaps, to the difference between pontifical and 
secular law, has no general meaning, except as a summary of the phi¬ 
losophy which thought that law was the expression of a reason com¬ 
mon to the universe and to man. We can only treat the Roman* 
notions of law and jurisprudence historically, and ascertain what they 
were and whence they came ; we cannot make them fit into the more 
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accurate shapes assigned to these general terms by the modern phi¬ 
losophy of law. 

35. The preceding historical sketch will have sufficed to show what 
were the sources of Roman law : (1) There was the old 
jus civile , which mainly depended on custom as its basis. * 

(2) There were the judicial decisions of the proctors , and the opinion of 
the juris prudentes , supplementing the jus civile from the dictates of the 
lex nature and the jus gentium ; and (3) There were positive enact¬ 
ments, which may be divided into leges, plebiscite, senatus-consiUta, and 
announcements of the will of the emperor. 

36. The main legal term with which we have to start in approaching 
Roman law is jus. The word is used to signify both the 
sum of rights and their corresponding duties sanctioned 

by law, and also any single one of these rights. The law prescribes 
different relations in which the members of a State are to stand to 
things and to each other. The claim, protected by legal remedies, 
which each man has to have any of these relations observed in his own 
case is a right; and as the right must be conceived to 
belong to or reside in, a person, we speak of a right being 
the right of a person, e. g. my right to have that book, your right to 
have that house (jus meum , jus tuum). When we examine the differ¬ 
ent rights established by law in a State, vre find some of a public 
character, affecting individuals as members of a body politic ; others 
of a private character, affecting individuals directly. It is only of the 
private rights established by Roman law that we now propose to 
speak ; and as rights are either rights w'hich persons have over things, 
Divisi(m of or rights which persons have against some other person or 
the subject, persons, we shall treat, first, of the mode in which the 
Roman law regarded persons ; then of the mode in which it regarded 
things ; thei\ of the rights it gave to persons against persons ; and, 
lastly, of the method by which the State enforced private rights when 
disputed or disregarded, that is, the system of civil process. 


Rights . 


1. PERSONS. 

37. The word persona had, in the usage of Roman law, a different 
The meamny meaning from that which we ordinarily attach to the 
of the word word person. Whoever or whatever was capable of hav- 
persona. j n g ? an( j being subject to, rights was a persona. All men 
possessing a reasonable will would naturally be persona ; but not all 
those who were, physically speaking, men, were persona. Slaves, for 
instance, were not in a position to exercise their reason and will, and 
the law, therefore, refused to treat them as persona. On the other 
hand, many persona had no physical existence. The law clothed 
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certain abstract conceptions with an existence, and attached to them 
the capability of having, and being subject to, rights. The law, for 
instance, spoke of the State as a persona. It was treated as being 
capable of having rights, and of being subject to them. These rights 
really belong to the men who composed the State, and they flowed 
from the constitution and position of associated individuals. But, in 
the theory and language of law, the rights of the whole community 
were referred to the State, to an abstract conception interposed between 
these rights and the individual members of the society. So, a corpo¬ 
ration, or an ecclesiastical institution, was a persona , quite apart from 
the individual persona who formed the one and administered the other. 
Even the fiscus , or imperial treasury, as being the symbol of the 
abstract conception of the emperor’s claims, was spoken of as a persona. 

38. The technical term for the position of an individual regarded as 
a legal person was status, and the constitutive elements of 
his statics were liberty, citizenship, and membership in a 
family. First, he must be free. A slave had no rights. In the 
earlier days of Roman law, no one would have conceived 
this to be unnatural. But philosophy, and the study of 
morality, taught the later jurists that the condition of a slave was a 
violation of natural law. It was not, however, necessary that the 
person should have been born free ( ingenuus ); for the process of manu¬ 
mission placed the slave in some degree on a level with the freedman 
(libertinus, or, if spoken of with reference to his master, liberties *). It 
depended on the mode and circumstance of his manumission whether 
he became at once a Roman citizen { but in whatever way he was 
enfranchised he still owed certain duties to his patron, and in certain 
cases his patron was his heir. 

39. The second element of the status was citizenship. The Roman 
notion of the State was that of a compact privileged body 
separated off from the rest of the world by the exclusive Citizenshi P- 
possession of certain public and private rights. In the early times of 
Rome the cives, or members of the State, were divided into two bodies 
of patres and plebeians, the former of whom had a public and sacred 
law peculiar to themselves, while they shared with the latter the sys¬ 
tem of private law. Beyond the State all were hostes and barbari. 
But as civilization progressed, the number of foreigners who resorted 
to Rome for trade, or were otherwise brought into friendly relations 
with citizens, was so great that they were looked upon as a distinct 
class, that of peregrini. To be a citizen was thenceforward not to be 


* The Latin for a freedman was libertinus ; but libertus Titii is the Latin for the 
freedman of Titius. 
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a peregrinus , the force of the one idea being brought out by the promi¬ 
nence of its opposite. A p&regrinits was subject only to the jus gentium ; 
citizens alone could claim the privileges of the jus Quiritium. But 
when her conquests placed Rome in new and varying relations with the 
nations of Italy, an intermediate position between the citizen and the 
peregrinus was accorded to the more privileged of the vanquished. 
Some of the rights of the citizen were given to them, and some were 
withheld. These peculiar rights of the citizen were summed up in the 
familiar term suffrogum et hxmores , the right of voting and the capacity 
of holding magisterial offices, and in the terms connubium and commer - 
cium. Connubium is a term which explains itself. The foundation of 
the Roman family was a marriage according to the jus Quiritium , and 
not to have the connubium was to be incapable of entering into the 
Roman family system. In the word commercium were included the 
power of holding property and making contracts according to the Roman 
law, and also the testamenti factio , or power to make a will, and to 
accept property under one. By the jus Latinum and the 'jus Italicum 
various modifications of the different rights implied in the civitas were 
granted. The jus Latinum gave private rights to individuals, the jus 
Italicum gave public rights to towns. In some cases the jus Latinum 
gave the connubium and commercium ; in some only the latter; 
in many only a portion of the latter; the testamenti factio , the 
power of making, or taking under, a testament being withheld. 
The jus Italicum gave certain favored towns a free municipal 
constitution, an immunity from direct taxation, and made the soil 
subject to Quiritarian ownership (see sec. 58). In the course of time 
other shades between the civis and the peregrinus were introduced, but 
all distinction between them was gradually swept away, by the in¬ 
creasing recklessness with which the rights of citizenship were bestowed. 
At last Caracalla made all the free subjects of the empire citizens; and 
thenceforward the class of peregrini, properly speaking, ceased to exist. 
All the free inhabitants of the civilized world were dees , and beyond 
were nothing but barbari and hostes . 

40. The Roman family, in the peculiar shape it assumed under the 

The family Q u ^ r ^ um y was modeled on a civil rather than on a 

natural basis. The tie which bound members of the 
same family was not that of blood; it was their common position in 
the midst of an artificial system. For the formation of such a family, 
a legal marriage was an indispensable preliminary; but it was only a 
preliminary, and the peculiar character of the family did not in any 
way flow from the tie. The head of the family was all in all. He did* 
not. so much represent as absorb in himself the subordinate members. 
He alone was sui juris , i. e. had an independent will; all the other 
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members were alieni juris, their wills were not independent, but were 
only expressed through their chief. The paterfamilias, the head of the 
family, was said to have all the other members of his family in his 
power; and this power ( patria potestas) was the foundation all that pecu¬ 
liarly characterized the Roman family. At the head of the family 
stood the paterfamilias alone. Beneath him came his children, sons 
and daughters, and his wife, who, in order to preserve the symmetry 
of the system, was treated by law as a daughter.* If a daughter 
married, she left this family, and passed into the family of her hus¬ 
band ; but if a son married, all his children were as much in the 
power of the paterfamilias as the son himself. Thus all the descend¬ 
ants through the male line were in the power of the same person. 
And it was this that constituted the link of family relationship 
between them, not the natural tie of blood. When the paterfamilias 
died, each of the sons became in his turn a paterfamilias; he was now 
sui juris , and all his own descendants through the male line were in 
his power. Each of the daughters, as long as she remained unmarried, 
was also sui juris; but directly she formed a legal marriage, and 
thereby entered into her husband’s family, she passed into the power 
of another. Hence it was said that a woman was at once the begin¬ 
ning and end of her family, caput et finis families sues, for directly she 
attempted to continue it, she passed into another family. 

41. Persons who were under the power of another could not hold or 
acquire any property of their own. All belonged to the paterfamilias; and 
whatever the son acquired was acquired for the father. 0 f 

In matters of public law the filiusfamilias labored under persons in 
no incapacities; he could vote or hold a magistracy, but in potestate • 
all the relations of private law he was absolutely in his father’s power. 
He could not make a will, for he had no property to dispose of; nor 
bring an action, for nothing was owing to him. But in all public rela¬ 
tions, whenever his incapability pf possessing property was not in 
question, the flliutfamilias had all the privileges of a citizen; he had, 
for instance, the connubium, and could contract a legal marriage ; and 
the commercium, and could, therefore, be a witness in sale by mancipa¬ 
tion, to which none except citizens could be witnesses. The indul¬ 
gence of later times permitted the filiusfamilias to hold certain prop¬ 
erty apart from the paterfamilias, an indulgence first accorded as an 
encouragement to military service. But even over a portion of this 
property the head of the family possessed certain rights; and, so far 
as it went, it was a departure from the strict theory of law. 

* She was technically said to be in the manus of her husband; and perhaps 
manu8 is the old word signifying the power of the paterfamilias, and potestas is 
only an expression of later Latin. 
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42. The distinction between the legal and the natural family is illus- 

# # trated by its being possible for a member of the legal 

**** ‘family to quit it and become an entire stranger to it; 

and for an entire stranger to be admitted to it, and be as completely a 
member as if he were a son of the paterfamilias . The mode by which 
the change in either case was accomplished was by a fictitious sale. 
Every Roman citizen could sell himself to another by the peculiar form 
of sale called mancipatio ; and as the father possessed over the son the 
rights which a person sui juris possessed over himself, he sold the 
filiusfamilias to a nominal purchaser, who was supposed to buy the son. 
It was declared by the law of the Twelve Tables, that a son thrice sold 
by his father should be free from his power, and the ceremony was 
therefore repeated three times, and the son was then emancipatus , or 
sold out of the family. When a stranger, being himself alieni juris 9 
wished or was compelled to enter a family, the process was effective 
by adoption. Here again, then, was another sale, the paterfamilias 
of the family he quitted being the seller, and the paterfamilias of that 
he entered being the purchaser. If the stranger was svi juris , he 
entered his new family by arrogation, which in ancient times could 
only be effected by a vote in the comitia curiata, it being considered a 
matter of public policy to keep a watch over such a proceeding, lest 
the last of his gens should arrogate himself, and its sacra be lost. Much 
simpler modes for effecting arrogation, as well as for effecting emanci¬ 
pation and adoption, were employed in later times. 

43. A person might be sui juris , and be in possession of every right, 

and yet be unable, through some imperfection, to exercise 

Curators. the rights he possessed. A child, for instance, was not 
only not able to conduc this affairs with discretion, but he 
was unable to understand, perhaps to speak, the forms necessary to be 
expressly pronounced in almost every legal transaction. A tutor was 
therefore appointed, who, until the child attained the age of puberty, 
supplied this defect of his w T ard, or, as he was called, his pupil. And 
this is the Roman notion of a tutor: he was a person who supplied 
something that was wanting, who filled up the measure of his pupil's 
persona . He of course took care of the person and property of the 
child; but this was only an accessory of his position; his primary 
office was to supply by his auctoritas * what the pupil fell short of. 
So, too, in the old law, unmarried women, of whatever age, remained 
in the tutelage of their relations. Further, a person might be sui juris , 
and be of an age to exercise his rights, and yet it might be necessary 

* The derivation of auctoritas should never be lost sight of. 'When one person 
increased, augebat , what another had, so as to till up a deficiency, this increasing 
or filling up was called auctoritas. 
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to ensure that he did not hurt himself and his family by the mode in 
which he exercised them. In such cases, a curator was appointed, 
whose duty it was to look after his property. This curator had a per¬ 
fectly different office from a tutor; in technical language, the tutor 
was said to be appointed to the person, the curator to the property. 
The curator was only appointed as a check to prevent pecuniary loss. 
Curators were also appointed to watch over the interests of insane per¬ 
sons, and of persons notoriously prodigal, as well as of those who had 
attained the age of puberty, but were under the age of twenty-live. 

44. While the head of a family lived, all those who were in his power 
were connected together by the tie of subjection to the 
power of the same person. The tie was called agnatio , 
and the persons so mutually connected were agnati to each other. When 
the paterfamilias died, the tie of agnatio still subsisted. Each of those 
who, by his death, became sui juris , became the head of a new family; 
but still they and their descendants were agnati to each other so long 
as they did not by emancipation or by adoption, or, in the case 
of women, by marriage, leave their original family. All those, in 
short, who wonld have been agnati to each other if the life of the ori¬ 
ginal paterfamilias had been prolonged were agnati at any distance 
of time, however great, after his death. A number of distinct families 
might thus, when looked on as connected by agnatio be spoken of as 
one family; for they were all portions of the family of a deceased 
paterfamilias . 

45. Beyond the circle of the agnati , the ancient patrician had that 
of the gens. They were nearer to him than those who were 
only related to him by blood. If a patrician died intes¬ 
tate, in default of agnati , his gentries , the men of his gens , were his heirs. 
He was placed in the midst of two artificial circles, shutting out the 
natural circle of blood relations; while the plebeian, unless he hap¬ 
pened to belong to one of the few plebeian gentes , and when the system 
of gentes had faded away, the patrician also, acknowledged the ties of 
blood as next to that of agnatio . All those who were connected to¬ 
gether by the ties of blood were cognati. It was the ten- 

dency of the later Roman legislation to give greater and 0911 % ' 
greater weight to the ties of blood, and to substitute a natural, for an 
artificial, system of family relationship. Lastly, the cog¬ 
nati of each of the parties to a marriage were said to be 
affines to the other party. 

46. We have spoken as if the wife had been always in the manus , 0? 
power, of her husband. And this was so, probably, in Positlcm of 
the strict theory of the Roman family, and in the practice the 

of early times. The tie of marriage was formed among the patricians 


Gentiles. 
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by the ceremony of confarreatio , in which none could partake except 
those who had the privileges of the jus sacrum; and apparently the 
mere fact of going through the ceremony placed a wife in the manus 
of her husband. The plebeians had no corresponding ceremony; and 
in order that, when two persons came together in marriage, the wife 
should be in the power of the husband, she was sold to the husband by 
the father, a process which was termed coemptia , or if she remained 
with her husband a year, then the power over her wa$ acquired by 
usus, that is, by the uninterrupted lapse of time. If, however, she 
absented herself for three nights in the year, this prevented her falling 
into the husband’s power. Perhaps, at all times, at least in plebeian 
families, a woman could so marry as not to fall into the manus of her 
husband; and in later times such marriages formed the rule. It made 
no difference in other relations of the family whether the wife was in 
the power of the husband or not. Supposing she and her husband had 
the connubium, that is, were capable of intermarrying, all the usual 
incidents of a marriage, such as the patria potestas , attached to the 
connection. If a man and a woman entered into a per¬ 
manent connection without marriage ( conciibinatus ), their 
children were naturales Uberi , and were so far favored by the later law 
as to be capable of being placed in the position of children sprung from 
a legal marriage, by the process of legitimatio . After the time of Con¬ 
stantine they might be made legitimate by the subsequent marriage 
of their parents. In all unions of the sexes, other than a legal mar¬ 
riage, the children followed the condition of their mother: being free, 
for instance, if she was free, and slaves if she was a slave. The union 
of slaves was called contubemium ; but however solemnly entered into, 
and however faithfully its natural tie acknowledged, it was never in 
the eye of the law regarded as anything better than promiscuous inter¬ 
course. 

47. It was possible that any one who possessed a complete status 

Deminutio should undergo a change of status, and this change might 

capitis. happen in any one of the three component parts of the 
status . The capability of exercising all those rights implied in a per¬ 
fect status was frequently spoken of as a man’s caput, and the change 
in each of these component parts was said to be a deminutio capitis, a 
lessening or impairing of the caput . First, a man might lose his free¬ 
dom ; he might be taken prisoner by an enemy, or undergo a very 
severe criminal sentence. The loss of this element of the status, called 
capitis deminutio maxima, involved the loss of the remaining two, the 
person who ceased to be free ceasing also to have the rights of citizen¬ 
ship or family rights. Secondly, he might lose his rights of citizen¬ 
ship, and this loss, called the capitis deminutio media, involved the loss 
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of family rights, but still left him free. Thirdly, by what was called 
the capitis derninutio minima , he might lose his position in his family, 
by emancipation, adoption, or arrogation. In early times there were 
rights, principally those forming part of the jus sacrum , which a person 
who passed out of his family really lost; but in later times, as in every 
case the person who underwent this capitis derninutio either entered 
another family, or became the head of his own family, his status was 
really not made at all less perfect by the change. Of course this capitis 
derninutio involved the loss of neither of the two other component parts 
of the status . 

48. When a person was possessed of a perfect status , he was con¬ 
sidered to enjoy a high dignity and reputation in the eyes EaMimatio 
of others. This reputation (< existimatio) the Romans con¬ 
sidered as one of the chief possessions of a person. It was even to a 
certain extent regulated by law. If a person ceased to be free, his 
existimatio was gone. Certain offences were treated by law as impair¬ 
ing it. If the offence was so grave as to impair the existimatio very 
seriously, its diminution was said to amount to in/amia . For example, 
a partner, or a mandatary, condemned in an action pro socio or mandato , 
was stamped with infamy. The consequences of infamy were, that 
the guilty person could not be a witness, could not receive public 
honors, and could not bring a public prosecution. If the offence was 
rather less grave, the consequence was turpitudo; and if the person 
was in some inferior position, as, for instance, an actor, he was said to 
be marked with a lexis nota , a slight brand of disgrace. 

49. It only remains to be observed that, although persons that were 
the mere creations of law, as corporations, ceased to exist 

when the law in any way put an end to their existence, existence of 
as by the dissolution of the corporation, yet the person ^ erBon8t 
of individuals, that is, their legal, as opposed to their natural being, 
did not become extinct by their death. At the moment of death it 
was shifted to those who represented them. The son was clothed with 
the person of the father, the heir with that of the testator. What we 
mean by saying that the deceased is represented, that is, again made 
present and brought before us, the Roman jurists expressed by saying 
that his person had been shifted to those who succeeded in his place. 

II. THINGS. 

50. The word thing (res) has, in Roman law, a sense as artificial and 
as wide as the word person. As person comprehends Use of the 
every being who has rights and is subject to them, so uwdres. 
thing comprehends all that can be considered as the object of a right. 
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The object of a right may be incorporeal, or the pure creation of law, 
and need not be limited to things corporeal and visible. The law can 
separate the right to possess a field and the right to walk in it, and 
the object of each'right is called indifferently a thing. When we at¬ 
tempt to classify these objects of rights, we are unable to select any 
one principle of division according to which we may distribute them. 
The aspects in which we may view them are too various to admit of a 
simple arrangement; we may, however, make a division approximately 
accurate by considering, first, those heads of things which we arrive 
at by examining the nature of the things themselves ; and secondly, 
those gained by inquiring into the interest which persons have in them. 

51. First, then, things may be corporeal or incorporeal; or, as the 
Diyisonof jurists expressed it, tangi possunt or tangi non possunt. 
^Corporeal and 8ee a h° ll8e or a held; we do not see a right to in- 
incorporeal. habit the one or reap the fruits of the other. The phys¬ 
ical tangible object of sense is a corporeal thing; the intangible ab¬ 
straction of the mind is an incorporeal thing. Incorporeal things 
always consist in a right; if we see a stream flowing, or a path wind¬ 
ing through a field, the mind sees, as something distinct from the 
object of sense, the power of using the water or of following the path. 
This power is, in the language of the law, an incorporeal thing; and 
a person may have a right to possess it just as he may have a right to 
possess a house or field. Strictly speaking, the right to own a field, 
and not the field itself, is what the law takes cognizance of, and this is 
as much incorporeal as the right to walk over it. But Roman law has 
adopted or introduced the popular way of speaking, according to which 
we say, ‘ I have a field; ’ ‘ I have a right of way over a field.’ 

52. We may again speak of corporeal things as moveable and im- 
Things move- movea ^^ e ( res mobiles, se moventes , and res soli , res immobiles), 
Me and im- a distinction so obvious that it needs no other remark than 
moveable. that some moveable things are so incorporated with im¬ 
moveables, or so constantly associated with their use, that the law treats 
them as immoveables; as for instance a house, each brick of which is 
a moveable, is itself an immoveable, because attached to the soil. 

53. Things are also either divisible or indivisible. We cannot divide 

. ... a slave or a horse so that the several parts have the same 

I mugs aim- r 

sible and in- value which they had when they were parts of a whole; 

divisible . b u t we a field into four, we have four small fields. 

54. They are also principal or accessory; that is, they are the direct 
Things prin- °^J ec ^ rights, or are only so as forming portion of, or 
cipalandac- being intimately connected with, something that is; thus 
C€88or y- a tree is a principal thing, its fruit an accessory. 

55. Another distinction relating to things familiar to the Roman 
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jurists was that between the genus and the species . By the Genus and 
genus was meant a whole class of objects, such as horses, ^P ecles - 
or the general name for an object, such as wine, oil, wheat. Species 
was the particular member of the class, or particular portion of the 
object comprehended under the genus , as this horse, or the wine in this 
bottle. If a purchaser bought a horse or a certain quantity of oil, the 
thing bought was said to be determined genere ; if he bought a particu¬ 
lar horse or the oil in a certain vase, the thing bought was said to be 
determined specie. All things which are included under a general 
name, such as oil or wheat, are commonly divided by being weighed, 
numbered, or measured, and were therefore spoken of by the jurists as 
being those things qua pondere, numero , mensurave constant . 

50. We may, lastly, regard things as particular, or as collected under 
some head, when the whole collection is a thing in law. 

Thus a sheep is a particular thing (res singularis) a flock, 
composed ex distantibus uni nomini subjects, is a collection 
of things, or, as the jurists expressed it, is a rerum unizer- 
sitas (or simply unizersitas). As also, of course, are such comprehensive 
things as an inheritance, a dowry, the peculium of a slave. 

57. In proceeding to the second division of things according to the 
persons who have rights over them, and to the extent of those rights, 
we must first notice the distinction in things caused by certain things 
having a sacred character ( res dizini juris). These were 

res sacra , consecrated to the superior gods; or res religiosm , Res sacra ' 
such as tombs or burial-grounds, consecrated to the infernal gods; or, 
lastly, res sancta% things human, but having a sort of sacredness attach¬ 
ing to them, such as the walls and gates of cities. 

58. The State, again, impressed on some things a peculiar charac¬ 
ter. All things which were held by peregrini and not by citizens were 
peregrina. The soil which was included in the territories of the early 
State, the ager Romanics , was distinguished from all other 

land by being alone capable of being the subject of a &s.\e Ager ■ Romanus ■ 
by mancipation, and being alone held by the especial tenure of the jus 
Quiritium.* In later times, a greater portion of the soil of Italy was 
placed on the same footing with the soil of the ager Romanus , and solum 
Italicum came to be the name of all soil wherever situated to which the 
privileges of the old ager Romanus were accorded as opposed to solum 
procinciale, which always remained, at least in theory, the property of 
the State, and of which a perfect ownership could not be acquired.! 
Justinian abolished this difference in the tenure of the soil. 

59. In the older law there also prevailed a distinction, abolished by 

* Dior. Halicarn. iv. 13. 

t Ulplan, xix. 1; Cicbro Pro Flaeco t i. 32 ; Gaiok, i. 20. 


Res si ngu- 
lares and re¬ 
rum univer- 
sitates. 
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Res mand * J us ^ n ^ an > between res mancipi and res nec mancipi. We 
know from a fragment of Ulpian,* what things were res 
mancipi. They were prcedia in Italico solo , whether in the country or 
the city, servitudes (a term to be explained presently) over these pi'oedia 
when in the country, slaves, and four-footed animals, as oxen and 
horses, tamed for the service of man. All other things were nec man - 
dpi. We also know that property in res mancipi could only be trans¬ 
ferred by mancipation that is, by a form of sale, in which the purchaser 
took hold with his hand of the thing purchased, and claiming it to be 
his tendered a piece of copper to the seller.f The list of res mancipi is 
evidently a list of the possessions of an early agricultural community, 
and there can be scarcely any doubt that the form of sale required to 
transfer the property in them was the ordinary form of sale in such a 
community. At some period, and in some manner of which we have 
no knowledge, these possessions of an early agricultural community 
were contrasted with other forms of wealth, and the mode of transfer 
customary in the one case was found not to be customary in the other. 
The law’, sanctioning and embodying the custom, made the form of 
mancipatio necessary to pass res mancipi , and declared it not to be 
necessary to pass other things. Manus , as signifying ‘ power,’J is 
probably, the root of the phrases mancipi and mancipatio. Thus res 
mancipi meant originally things in the hand, or taken by the hand, of 
the owner, and the taking by the hand in the form of transfer was 
symbolic of the purchaser holding or acquiring the thing in the way in 
which the seller had held or acquired it. 

60 . If we look at things according to the persons by whom they 

Res communes are ovvne ^’ we ^ ave a division into res communes , as the 
’ sea and the air, which cannot be appropriated by any 
particular individuals; res publicce , things which belong to the State, 
as the State land (ager publicus ), navigable rivers, roads, 

‘ etc.; res universitatis , things which belong to aggregate 
bodies, as to corporations; and res privates , things which belong to 

individuals; and which were said to be in nostro patri- 
Res privates. . . ,, . ,, v 

monio , 1. e. we could, m one way or another, have a prop¬ 
erty in them: whereas things common, or public, or dedicated to the 
In nostro gods, were extra patrimonium, i. e. could not become the 
patrimonio. subject of private property. Lastly, there were res nullius , 


* Ulf. Reg. xix. 

f The form of mancipatio will be more fully noticed in sec. 81 of the Introduction, 
t How manus signifies power is a further question 5 it may be that the hand is 
merely a metaphor, as we say ‘ in the hands ’ for * in the power * of a person 5 or it 
may mean the hand of a conqueror or plunderer, and thus originally things manu 
capta would be the booty of plunderers. 
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things of which no one has acquired the ownership, as wild animals, or 
unoccupied islands in the sea. 

61. Having thus given a sketch of the position of persons in Roman 
law, as also of the divisions of things, we now proceed to 
speak of that connection between persons and things which 
what are termed rights express. The necessities of his physical posi¬ 
tion oblige man to exert his power over the world of things ; his special 
interests prompt each man to claim, as against his fellows, H(yw i 
an exclusive interest in particular things. Sometimes 
such a claim sanctioned by law is urged directly: the owner, as he is 
said to be, of the thing publishes this claim against all other men, and 
asserts an indisputable title himself to enjoy all the advantages which 
the possession of the thing can confer. Sometimes the claim is more 
indirect ; the claimant insists that there are one or more particular 
individuals who ought to put him in possession of something he wishes 
to obtain, or do something for him, or fulfil some promise, or repair 
some damage they have made or caused. Such a claim is primarily 
urged against particular persons, and not against the world at large. 
On this distinction between claims to things advanced against all meu, 
and those advanced primarily against particular men, is based the 
division of rights into real and personal expressed by writers of the 
middle ages,* on the analogy of terms found in the writings of the 
Roman jurists, by the phrases jura in re and jura ad rem . A real right, 
a jus in re, or, to use the equivalent phrase preferred by some later 
commentators, jus in rem , is a right to have a thing to the exclusion 
of all other men.f A personal right, jus ad rem, or, to use a much more 
correct expression, jus in personam, is a right in which there is a person 
who is the subject of the right, as well as a thing as its object, a right 
which gives its possessor a power to oblige another person to give or 
procure, or do or not do something. It is true that in a real right the 
notion of persons is involved, for no one could claim a thing if there 
were no other persons against whom to claim it; and that in a personal 
right is involved the notion of a thing, for the object of the right is a 
thing which the possessor wishes to have given, procured, done, or not 


* The term jus in re appeare in the summaiy of law bearing the name of the 
Brachylogus, which belongs to the twelfth century; both phrases occur in the 
pontifical constitutions of the thirteenth century. (See JSexti Decret . iii. 7 , 8, in 
qtiibus jus non esset quccsitum in re, licit ad rem.) 
t The objection to using the term jus in re is that the expression occurs in the 


classical jurists as meaning an interest in a thing short of ownership, as the interest 


of a mortgagee in the thing pledged, and on this ground the term jus in rem, which 
is not found in the classical jurists, but is supported by the analogy of the familiar 
term actio in rem, seems preferable. 
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done. But the leading principle of the distinction is simple and intel¬ 
ligible ; and though it has not been formally adopted in the system of 
the Institutes or of the leading jurists, yet the classifications of the 
different relations of persons and things which they actually employed, 
are so capable of being assimilated to that which this distinction sug¬ 
gests that we need not hesitate to adopt it. 


III. RIGHTS OVER THINGS. 

62. The most complete real right is of course that possessed by the 

absolute owner of the thing, the person who has power to 
Dominium, ^j-gp^ Q f ^ ^ h e ]ik eSy and w h 0 holds it by a title recog¬ 
nized as valid by law. This ownership was in Roman law expressed 
by the word dominium , sometimes by proprietor. The dominies was 
entitled to the use of the thing (usus), to the perception of all its pro¬ 
ducts (fructus), or to consume the thing entirely if it were capable of 
consumption ( abusus ). He could also dispose of, or alienate it at will. 
In the ancient system of private law, the owner was said to be owner 
ex jure Quiritium. Nor did the old law recognize any dominium other 
than that which was enjoyed ex jure Quiritium. But the pratora found 
occasions when they wished to give all the advantages of ownership, 
but were prevented by the civil law from giving the legal dominium . 
Another kind of dominium came therefore to be spoken of: and the 
term in bonis habere was used to express an ownership which was 
practically absolute because it was protected by the praetor’s authority, 
but which was not technically the same as ownership ex jure Quiritium . 
Commentators have called this ownership the dominium bonitarium , a 
term not, however, used by the jurists. The distinction between the 
dominium bonitarium and that ex jure Quiritium entirely disappeared 
under Justinian. 

63. To the notion of dominium was opposed that of possessio . A person 
might be owner of a thing and yet not possess it, or possess it without 

being the owner. /Possession implied actual physical oc- 

Possessio. CU p a fl on> or detention , to use the technical term, of the 
thing; but it also implied something more in the sense in which it was 
used by the Roman lawyers. It implie d not Q faety-bttfc-aa 
tjp n-j not only the fact of the thing being under the control of the pos¬ 
sessor, but also the intention on the part of the possessor to holdjt so 
as to reap exactly the same benefit from it as the real owne r would , 
and~fo“exercise the same rights over it, even t hough he might be well 
aware that he was not the real owner, and had no claim to be so. The^ 
possessor was entitled to have his possession protected against every 
one but the true owner, and length of possession would, under certain 
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conditions fixed by law, make the possessor really become the owner 
of the thing possessed. 

64. As the real rights over a thing may be very numerous, it is per¬ 
fectly possible to separate them, and to give some to one person and 
some to another. We can, for instance, separate the right of walking 
in a field from the right of digging under the surface, and give the 
right of doing the one to this person and of doing the other to that. In 
this way each right that is separated off may be considered as a frag¬ 
ment of the whole dominium , capable of being given away from the 
proprietor. These fragmentary rights, these portions of the whole 
right comprised in the absolute ownership, were termed 

sercitutesj because the thing was under a kind of slavery 
for the benfit of the person entitled to exercise over it this separate 
right. In some servitudes, the right over the thing subject to the ser¬ 
vitude, res serviens , was attached to the ownership of another thing (res 
dominans) : the servitudes were then spoken of as servitutes rerum or 
prcediorum , and a distinction was made in these servitudes according 
as the right given by them referred to the soil itself, as the right to go 
or to drive over it, when the servitutes were said to be rusticorum prcedi - 
orum , or to the soil as supporting some superstructure, as a house,when 
the servitudes were said to be urbanorum pradiorum. In other servi¬ 
tudes, the right was given to particular persons; and the servitudes were 
then termed servitutes personarum . The most important of these latter 
servitudes were usus/ructus and usus. Ususfructus was the right to ' 
enjoy a thing belonging to another person so as to reap all the produce 
derivable from it, as for instance, all the fruits of the soil; usus was the f .., 
right to use and enjoy a thing belonging to another person, only with¬ 
out reaping any, or only a small portion, of its produce. Only im¬ 
moveable property was subject to the servitutes prcediorum ; both move- 
able and immoveable to the servitutes personarum .. 

65. There were two other real rights which had something of the 
nature of servitudes, but which received a particular 

name. These were emphyteusis and superficies . The for- 
mer was an alienation of all rights except that of the bare 
ownership for a long term, in consideration of the proprietor receiving 
a yearly rent (pensio) ; the latter was the alienation by the owner of 
the surface of the soil of all rights necessary for building on the surface, 
a yearly rent being generally reserved. 

66. Lastly, there was the real right given over a thing by pledge or 
mortgage, pignuts, hypotheca ; the former term being used 

to express the case of the thing, over which the right Ju8 P i 9 7Wri8 - 
was given, being placed in the possession of the creditor, the latter to 
express the case of it being left in the possession of the debtor. The 
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right was given to secure the creditor the payment of his debt; and 
he ultimately had power to sell the thing, and to satisfy his claim out 
of the proceeds, or, if he could find no purchaser, to have himself 
made owner of the thing. 

67. We may now proceed to speak of the mode in which real rights 

are acquired. We find at the outset an obvious difference between 
acquiring rights over a particular thing, and acquiring rights over the 
entirety of a number of things comprised in such a term as an inheri- 
Acquisition ^ ance ’ includes the entirety of the rights belonging 

of rights aver to a deceased person, both real and personal. We may 
things. thus divide the subject of the acquisition of rights into 

two parts : the first comprising the modes in which real rights are 
acquired over particular things ; the second comprising the modes in 
which an entirety (universitas) of rights, both real and personal, passed 
from one person to another. 

68. We may mention, as the first of the modes of acquiring pai> 
ticular things, occupation, i. e. the seizingjon a thing which is a res 

nullins, i. e. without an owner? land in an unocctrp ied -e oun - 
rig/u^m>er l par- try_iia res nullius, so are wild animals ; if we seize on, 
ticular things. 0 r, as we should say, occupy the land, and catch the wild 
Occupatio. an imal, we gain our right over the soil and the animal by 
having been the first to seize it. 

69. Accession is the general term for the acquisition of rights either 
over things which are added by the forces of nature to, 
and become an inseparable part of, another thing regarded 

as the principal thing, or over things which by the operation of man 
are united with other things so as to form an indivisible product. The 
owner of the principal thing, by virtue of his being owner, is the owner 
also of the accessory thing. 

70. A contract or gift, by which one person promised to give a thing 
to another, did not make that other the owner of the thing. 
A further step was necessary. The thing must be handed 

over to the person who was, under the terms of the contract, to become 
the owner of it. This handing over was called traditw ; and a perfect 
traditio implied, first, that it was a real absolute owner, capable of 
alienating the thing, who transferred it, and secondly, that he placed 
the new proprietor in actual possession of the thing. 

71. The above are termed natural modes of acquisition ; but there 
are some which are said to derive their force only from 
the civil law. One is acquisition by gift. Strictly speak¬ 
ing, gift is not a peculiar mode of acquisition, but an acquisition by 
delivery with a particular motive for the transfer. Probably it was ou 
account of the solemnities with which under Justinian gifts had to be 


Accessio. 


Tradition . 


Gifts . 
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made that gifts are treated in the Institutes as a special mode of acquisi¬ 
tion. One special kind of gift was a donatio mortis causa, a gift to take 
effect in case of the death of the donor in the lifetime of the recipient. 

72. The law also gave the ownership of a thing by usucapio, that is 
by quiet possession, bona fide, and fou nded on a go od 
title, which sufficed, under the civil law, to transfer the 
dominium , or legal ownership, if maintained during, one year oyer 
moveable things, or during two years .oyer, immoveable. The opera- 
tioiT of usucapio was of great importance in Roman law ; for by it the 
interest of a person to whom a res mancipi was transferred o therwis e 

marnpatiip" and the interests of all persons who held things in 
bonis (see sec. 02) were, after a short lapse of time, converted 
into full Quiritarian ownership. Prescription, before the 
time of Justinian, was not a means of acquiring rights : it merely gave 
& means of repelling actions brought to regain rights which had long 
been held by another than the absolute owner. It was applicable to 
immoveables in the provinces, they being not affected by • usucapio, 
which regarded all moveables, but only such immoveables as were in 
Italy. J ugtirpmi, wi » dr> oonr . irWn.hlf > ali^ r ath l Tt ^Tn tfiglfrw-with rogpcct 
to-acquisition of ownershi p by lengt h of possession. The same law 
was made to prevaiT throughout the empire, and possessiondunn^ 
thre e years gave the own ershipofjnoyfiables^ andjjqggesstonduring 
t en years, if the partie s had inhabited the same provinc e during thft r 
time, or possession during twenty years if they had not^ g ave the 
ownership of immoveables. 

73. The ownership was also transferred when things were surren¬ 
dered by the fictitious process of in jure cessio , that is, a 
suit in which the defendant gave up to the plaintiff all he 
elaimed, or when things were adjudged {adjudicatio ) in certain actions, 
such as those for assigning boundaries, and dividing a family estate, 
when the judge had a power to assign the respective portions to the 
different parties. 

74. The entirety of rights was acquired when one person succeeded 
to the persona, or legal existence, of another, and thereby ^ cquigition Q f 
succeeded to all his rights, whether over things or against an entirety of 
persons. The cases in which this most naturally occurred ri 9 hts - 

were that of arrogation (for when a person was arrogated, he, of course, 
transferred all that he had to the person whose family he 
entered), and that of succession to the inheritance of tes¬ 
tators and intestates. 

75. Testaments were originally made by being proclaimed in the 
amitia curiata , or by a fictitious sale, in which testators 
transferred their property to a purchaser (families emptor) 


Injure cessio . 
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' who was himself heir, or who was, after their death, to distribute it 
according to their wishes. In later times a testament was made in the 
presence of seven witnesses, who affixed their seals to it, and the wit¬ 
nesses and the testator subscribed the testament. In order to make a 
testament, it was necessary to have the testamenti /actio, a term imply¬ 
ing such a participation in the law of private Roman citizens as to 
make a person considered capable of making, taking under, or being 
witness to, a testament. 

76. The testator was obliged to disinherit by name every one who, 
being among those in his own power, had a natural claim, 
on his property; and if he failed to do so, the whole testa¬ 
ment was set aside. The great peculiarity of a Roman testament was 
the institution of the heir, that is, of the person who was to succeed to 
Institution of the persona of the testator. Unless there was such a per- 
the heir. son, no other disposition of the testament could take effect, 
for there was no continuation of the testator’s legal existence. The heir 
was, therefore, properly appointed at the beginning of the testament; 
in case of the heir accepting, he placed himself exactly in the position 
of the testator, received all his property, and was answerable for all his 
debts; in receiving his property be was, however, bound to give effect 
to the subsequent dispositions of the testament. Various provisions 
were made at different times to protect the heir, and especially he was 
secured by the Lex Falcidia in a clear fourth, as the inheritance; and 
under the later empire, he could separate the property of the testator 
from his own. In order that the testament might not fail because the 
heir was not willing to enter on the inheritance, it was customary to 
name one or more persons to whom in succession it might be open to 
take upon them the office of heir (substitutio). And a testator could 
always secure an heir by naming, as the last of the list, one of his own 
slaves, whom the law did not permit to refuse the office ( heres necessa - 
nns). When some of the conditions necessary to create an heir, or give 
a legacy, were wanting in a will, still the expressions of the testator s 

Fideicom- will were binding as trusts upon the heir under the will, 

missa. or h e ir ab intestato. Such trusts {fideicommissa) were first 
made obligatory by Augustus, who also first gave effect to codicils, that 
is, writings purporting to deal with property in the man¬ 
ner of a testamentary disposition, but not executed with 
the solemnities which were required to make a testament valid. 

77. If there was no testament to determine the succession to the 
Succession to particular property, the law prescribed ti.e order in which 
intestates. ft was to devolve. The first claimants were the mi keredes , 
That is, all persons in the power of the deceased, and who, on his death, 
became themselves sui juris . Thus, a son in potestate was a suits , 
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of the deceased, but not a grandson until the son was dead. These 
persons were termed sui heredes as having an interest of their own in 
the family property. If there were no sui heredes , the next heirs were 
the agnati , i.e. all members of the same civil family; and then, in de¬ 
fault of agnati^ the law of the Twelve Tables gave the inheritance to 
the members of the same gens, an enactment which could of course only 
take effect when the deceased was a member of a gens. What was the 
course of devolution beyond the agnati under the old civil law, when 
the deceased was not a member of a gens, we do not know; but prob¬ 
ably the blood-relations succeeded. In default of agnati, under the 
praetorian legislation, the claims of the natural family were attended 
to, and the cognati, or blood-relations, succeeded to the inheritance. In 
the later times of the Roman law the claims of blood-relations were 
more and more favored, and in many important points were gradually 
preferred to those of merely civil kinsmanship. 

The Institutes also notice three other modes of minor importance by 
which universitates rerum were acquired. (1) Bonorum addictio, the 
giving over of the property of a deceased person to a slave to whom 
the deceased had given his freedom. (2) Bonorum venditio, other modes 
the sale by order of the whole property of an insolvent 
person who would undertake to pay most to the creditors, rerum. 

(3) Ex senatus-consulto Claudiano, which gave over a woman with all 
her property, who had cohabited with a slave, to the slave’s master. 

IY. RIGHTS AGAINST PERSONS. 

78. A personal right is, as we have said before, a right which one 
person has against another; a right to constrain that 

other to give something to, or do something for, or make 
something good to, the possessor of the right. The person 
to whom the right belonged, and the person against whom it existed, 
were said in Roman law to be bound by an obligation, the notion of 
an obligation being that of a tie between two parties of such a nature 
as to confer on the one a power of compelling by action the other to 
give, do, or make good something. The obligation did not give any 
interest in a thing, to get which might be the ultimate object of the 
proceeding, but only gave a means of acquiring it, or, under the prae¬ 
torian system, its value. 

79. The three words, dare, facere, prcestare , were used to embrace all 
the possible duties an obligation could create. Either the 

person bound by the obligation was obliged dare, i. e. to 
give the absolute ownership of a thing; or facere , that is, 
to do or not to do some act; or prcestare, that is, to make good some- 
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thing, as to make good a loss, or to furnish any advantage or thing, 
the yielding of which could not be included in the limited sense of the 
word ‘ dare' Every person who possessed a personal right against 
another was termed a creditor , and every one who ow r ed the satisfaction 
of a claim, or was the subject of a personal right, was a debitor . The 
word weditor , of course, points to those transactions in which the pos¬ 
sessor of the right trusted the person who was the subject of it; but 
the application of the terms was perfectly general, and must not be 
confounded with the English usage of the words creditor and debtor. 

80. According to the theory of Roman law, all obligations owed their 
origin either to the consent of the parties (contractus), or to injuries (delicta) 

Division of done by one person to another, which gave the injured 
obligations, party a right to recompense. Contracts did not, however, 
include all cases when an obligation arose from the mutual consent of 
the parties. The general name for such an obligation was conventio , 
pactum conventum . A contract was properly an obligation arising by 
mutual consent, and made in one of the forms recognized by the civil 
law; but all obligations arising from mutual consent are spoken of as 
Arising from contracts, because in the old law no other mode of ex¬ 
pressing mutual consent was recognized, and mere agreements were 
not binding. 

81. The mode of transferring res mancipi was, as we have said in 

sec. 59, called mancipation Gaius (i. 119) thus describes 
*■ the form of transfer: 1 Mancipation is effected in the 
presence of not less than five witnesses, who must be Roman citizens 
of the age of puberty, and also in the presence of another person of 
the same condition, who holds a pair of scales, and hence is called 
libripens. The purchaser, taking hold of the thing, says and affirms 
that this thing is mine, ex jure Quiritium , and it is purchased by me 
with this piece of copper and these scales. He then strikes the scales 
with the piece of money, and gives it to the seller as the symbol of 
the price.’ But the generic term for this mode of sale was not. manci¬ 
pation but nexum ,* for this form was used not only when a sale was its 
real object, but when under the form of a sale the parties intended to 
effect a contract of deposit or pledge. The purchaser took the thing 
handed over to him upon the condition of restoring it under certain 
specified circumstances, and thus a form of transfer came to be a form 
of contract where part of the contract was still to be executed. 

82. In the time when the civil law had assumed its full shape, and 
Contracts apart from the alterations it received from the praetorian 
made re system, the nexum was used chiefly as the mode of traits- 


* Nexum est quodcumque per ces et libram gei'itur, idque necti dicitur .— Fkstcs 
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ferring res mancipi , for contracts of deposit and pledge were ordinarily 
made, as it was termed, re. That is, by the mere delivery of the 
thing, the person to whom it was delivered, and who accepted it, was 
bound by an obligation to hold it for the purposes for which it had 
been delivered. There were four heads of contracts recognized by the 
civil law, and this of contracts made re is the first noticed in the Insti¬ 
tutes, although historically the recognition of such contracts was prob¬ 
ably posterior to that of the more formal contracts, verbis and Uteris. 
Under contracts re were classed four kinds of contract, namely, the con¬ 
tracts of mutuum when the receiver had to return as much of the same 
kind of the thing he received, commodatum when he had to return the 
specific thing itself, depositum when the receiver was bound to keep 
safe a thing committed to his charge, and pignus when the receiver took 
a thing in pledge. 

83. The second head of contract under the civil law was that of con¬ 
tracts made verbis, of executory contracts, that is, made in Contracts 

a prescribed form of solemn words. One of the parties put 'triads verbis. 
to the other a formal question (stipulatio). to which the other gave a for¬ 
mal answer ( responsio, promissio). To the validity of the contract it was 
necessary that the question should be couched in the form ‘ spondee V 
and the answer in that of ‘ spondeol Do you engage ? I do engage. 
It was long before equivalent words, such as promitto or dabo, were 
admitted as substitutes. A contract made by the pronunciation of 
these solemn words was said to be made verbis. 

84. A third head of contract under the civil law was that of contracts 
made Uteris. An engagement having been made to give a contracts 
definite amount, the parties agreed to make a memoran- made Uteris. 
dum of the terms of the contract. The creditor placed in his book of 
domestic accounts (tabulae, or codex) the name of the debtor, and the 
sum as pecunia expensa lata, weighed out and given to the debtor; and 
the debtor entered in his tabulae the same sum as pecunia accepta relata. 
Either party could call on the other to produce his tabula, which it was 
considered so incumbent on a Roman citizen to keep carefully and 
accurately, that any wilful error was discoverable without much diffi¬ 
culty. The debtor, in fact, furnished the creditor with a means of 
proving that the debtor had on a certain day received the money, and 
even if the debtor had not set the sum down in his tabula, the creditor 
could show his own tabula as a proof of the contract. These contracts 
were peculiar to Roman citizens. Peregrini had as a substisute syn- 
grapha, signed by both parties, or chirographa, signed only by the 
debtor; and on these documents an action could be brought. 

85. There were, also, four particular contracts, for the formation of 
which the civil law required no formalities whatever, but which were 
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Contracts ma ^ e mere ^y oonsensu , by the consent, of the parties. 
made con- These four contracts were—sale (emptio-venditio), hiring (lo- 
sensu. catio-conductio), partnership (societas), and bailment {man- 

datum). The four modes, then, in which contracts might be entered 
into under the civil law were— re, verbis , Uteris, and consensu. 

86. When, however, the old law of contracts fell under the manipu¬ 
lation of the praetors, many changes were introduced. The few forms 

Praetorian contract recognized by the civil law, that is, the four 
innovations, heads of contract made re, the four heads of contract made 
consensu, and contracts made verbis and literis still remained the basis 
of the whole law of contracts; but the praetors, while nominally adher¬ 
ing to the civil law, introduced changes that had a^great practical 
effect. The nature of this change can only be understood by studying 
the details of the Roman law of contracts, and it would be out of place 
in a general introduction, to attempt to notice them. But there are 
three ways in which the praBtors wrought a change, which were so 
important that they may be briefly stated here. By an extension of 
the theory of the civil law contract re, the praetors permitted an action 
to be brought to enforce every contract that was in part executed; sec¬ 
ondly, agreements {pacta) that would not furnish a cause of action were 
permitted to be set up by way of defence to an action with which they 
were inconsisent; and thirdly, there were a few specified particular 
cases in which the praBtor permitted facts to be enforced by action. 

87. Obligation^ might, however, very well arise, without any fault 

Obligations on ^ ie P ar ^ °f an y 0Tie > ail( l yet, without having their ori- 
quasi ex con- gin in mutual consent. The mere fact of occupying a cer- 
tractu. tain position will sometimes involve duties, the perform¬ 

ance of which may be enforced by an action, and which give rise to a 
personal right which the person interested in their performance has 
against the person bound to perform them. An heir, for instance, was, 
by the mere fact of accepting the inheritance, bound to pay the lega¬ 
cies given by the testament. Such obligations were said to be quasi ex 
contractu , not that they really rested on any contract, but there was an 
analogy between the obligation thus arising, and that arising from the 
formation of a contract.* 

88. It was not every wrong deed for which compensation could be 
Obligations obtained that gave rise to an obligation ex delicto ; there 
ex delicto. were certain particular wrong deeds, such as theft and 

robbery with violence, which the law expressly characterized as delicto , 
and to procure reparation for which the law provided a special action. 
It was only when a person suffered by one of these wrong deeds that 


* See Austin, Province of Jurisprudence determined , Appendix, pag-e xl. 
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an obligation ex delicto arose. When any wrong deed was done not 
thus expressly designated by law as a delictum , and when no particular 
and appropriate form of action was provided, the obligation was said 
to arise quasi ex delicto ; among the instances given in the Institutes is 
that of dangerous things being placed so as to fall into a public way. 
If any one were hurt by the fall, the author of the injury would be 
bound to make reparation by an obligation quasi ex delicto , 0}>i\g a ti mis 
there being this point of analogy between this obligation, qyasiexde- 
and that in case of a delict, that the person liable to be llct0m 
sued had done harm to the person or property of another. The divi¬ 
sion of obligations adopted in the Institutes is therefore into those ex 
contractu, those quasi ex contractu , those ex delicto , and those quasi ex 
delicto . 

89. The ancient law considered an obligation as existing until the 
tie of law, the vinculum juris , was loosed by the thing jHssolutionof 
being given, furnished, or done, or by a new tie being obligations. 
formed in place of the old; this loosening of the tie was termed solutio. 
If payment was made, i. e. if the contract was carried out, this at once 
put an end to the contract. But it might happen that the parties 
wished to put an end to the contract before it waB carried out. Each 
mode of forming a contract by the civil law was accompanied by a cor¬ 
responding mode of dissolving it. When the contract had been formed 
re, it was enough that the thing should be restored; when it had been 
formed verbis , a question and answer again furnished the means of 
accomplishing the desired object. Habesne aoceptum f Habeo , sufficed 
to put an end to the contract. The parties made an entry of payment 
in their coclice s, if the contract had been Uteris; and mutual consent dis¬ 
solved those contracts which it had sufficed to form. The solutio verbis 
was most frequently employed, and it was easy to employ it on every 
occasion: for in whatever way the contract might originally have been 
entered into, its terms could be repeated in the form of a stipulation, 
and then a stipulation could be dissolved by a solutio verbis . The stipu¬ 
lation extinguished the original contract. For contracts were extin¬ 
guished not only by payment, but by what is called novatio; Novatio 
that is, by making a new contract, and substituting it in 
the place of the original one. The law required that the new contract 
should be always made verbis or literis. When strict adherence to the 
rule of law, requiring a particular mode of payment, would work 
injustice, the praetor would always provide a remedy by means of his 
equitable jurisdiction. 
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V. SYSTEM OF CIVIL PROCESS. 


90. An action is the process by which a right is enforced. Unless a 

Meaning of mean8 enforcing it was provided, the right would be a 
the word ac- mere inoperative abstraction. Directly it was disputed, 
turn. ft would cease to have any real existence; but in order 

that it may have a real existence, the State uses its powers to ensure a 
free exercise of it, as soon as it is made certain to the magistrate, who 
is entrusted with the authority of the State, that the right claimed does 
really belong to the claimant. The proceeding by which this is made 
evident to the magistrate, and the machinery set in motion by which 
the State exerts its power of compulsion, is called an action. The word 
i action* is not, however, always used exactly in this sense; for it is 
also employed to mean sometimes the right to institute such a proceed¬ 
ing, and sometimes the form which the proceeding takes. 

91. There are three great epochs in the history of the Roman system 

of civil process. First, that of the system of the ligis 
hiS^ryof Jto- actiones , certain hard, sharply-detined forms which a rude 
man system of civilization prescribed for all proceedings. Secondly, that 
civil process. ^ ^he system of formula , by which the praetor, adopting a 
most flexible form of organizing the proceeding, was enabled to give a 
means of enforcing every right which the more enlarged views of an 
advancing civilization pronounced to be founded on equity; and thirdly, 
that of the extraordinaria judicia, by which, under the later eitaperors, the 
supreme authority took the whole conduct of the proceeding into its own 
hands, and arrived at what seemed to it to be just in as direct and 
speedy a manner as it found possible. 

92. In enforcing rights two very different functions have to be exer¬ 

cised by those to whom the powers of the State are delegated. First, 
there must be some one invested with magisterial authority, giving the 
The magi8~ san ction and solemnity of his position to the whole pro- 
trate and the ceediug, who shall represent the law and say what the law 
judge. an( j g ^ a |] h ave p 0Wer to employ the force which 

the State places at the disposal of those it selects to administer justice. 
Secondly, an inquiry has to be made into particular facts, evidence has 
to be received and weighed, and an opinion formed and pronounced as 
to the real merits of the case. The person who exercised the one 
function was spoken of by the Romans as magistratus ; the person who 
exercised the other as judex . To the law, represented, pronounced, 
vindicated, by the magistrate, they applied the term jus: to the exami¬ 
nation of contested facts by the judge, the term judicium . It is per¬ 
fectly possible that the same person should act as magistrate and 
judge ; but is is also possible that the two provinces should be separ- 
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ated and placed in the hands of different persons. Among the Romans 
the magistratus was a different person from the judex, until the intro¬ 
duction of the system of extraordinaria judicia. The two functions were 
kept almost entirely apart under the system of formula, and, from a 
comparatively early period of Roman history, the notion of a judge 
distinct from the magistrate was familiar to the national mind. After 
the expulsion of the kings, and during the time of the first period of 
the system of civil process, first the consuls, then the proctor urbanus , 
and in some cases the cediles , acted as the magistrate, and the magis¬ 
trate was said to have two functions, (1) Jurisdictio , the elements of 
which were summed up into three words : do, I give an action or pos¬ 
session of goods ; dico, I express the law, issue edicts or interdicts ; 
addico , I give ownership as a judge ; and (2) Imperium , the power of 
using the public forces to ensure obedience to his orders. As judex, 
any member of the senatorial body, so long as senators alone were 
qualified to act as judges, could act who was chosen by the mutual con¬ 
sent of the parties : if they could not agree, the choice was determined 
by lot. There was also a standing body of plebeian judges dating 
from ancient antiquity, the centumvirs, elected annually by the comitia, 
three from each local tribe, and constituting a collegium divided into 
sections. They had special jurisdiction over questions of status, of 
dominium ex jure Quiritium, and of successions, and a spear (hasta), the 
special symbol of Quiritian ownership, was set up in front of the place 
where they met. In cases involving any question into which the 
centumvirs were the proper persons to inquire, it was not open to the 
parties to ask for a judge, and the whole proceedings were carried on 
before the centumvirs. Lastly, in cases where the interests of peregnni 
were involved, recuperatores, i. e. persons not on any list, were invited 
to act, and, so acting, furnished the body who were to act the part of 
the judex. It may be added that where the circumstances J ^ r - 0 ^ er8 
of the case demanded that the judge, in pronouncing his 
opinion on the facts, should exercise a wider discretion than was 
ordinarily open to him, or decide from special knowledge,he was spoken 
of as an arbiter, and although there were never more than one judex , 
there were sometimes several arbitri, but the arbiter was chosen from 
the same class as the judex. 

93. All judicial proceedings, whether before a magistrate or a judge, 
were conducted publicly at Rome. The proceedings Character of 
began with the in jus vocatio , or summons to come before judicial pro-- 
the magistrate. If the adversary would not come, the ^rly 

summoner called, by touching them on the ear, bystand- times. 
crs to witness that he had made the summons ; but ascendants and 
patrons could not be summoned except by previous authorization of 
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the magistrate. When before the magistrate the parties had to give 
security for their further appearance ( zadimonium ), and called witnesses 
to testify that the litigation had duly begun ( litis contestatio). In early 
times, the magistrate sat in the forum, and openly dispensed justice to 
all comers. Nothing, perhaps, conveys a more correct picture of the 
ideas and feelings that lay at the bottom of the public life of a Roman 
citizen, while Rome was still the rival of the Volscians or the iEquiane, 
than the mode in which the actions of law were conducted. The 
magistrate and the judge of the patrician order, the distinction of 
days, fasti and nefasti , the key to which only those who knew the jus 
sacrum possessed, the solemn and indispensable form or words by which 
every stage of the proceeding must be accompanied, would throw over 
the conduct of the action much of the same character which the exist¬ 
ence of a privileged and partly sacerdotal order impressed on the 
whole body politic. 

94. The most ancient and most important of the actions of 
law, the actio sacramenti ,* brings before us, in the most marked 
manner, the delight in appeals to the external senses, and the use 
of symbolical acts, sanctioned by long usage and expressive in them¬ 
selves, which belongs to the early times of so many nations. 
Mionscfiaw ^ was ori g* na Ny ori ^Y f° rm action; and every 
—actio sacra- species of right could be enforced by it. When it was 
menti. employed to enforce a right over things, the proceedings 

opened by the thing being brought before the magistrate (in jure) ; the 
claimants appeared, each touched it with a rod (r indicta or festuca), and 
said, ‘ Hunc ego hominem (the instance given in Grains is that of a claim 
to a slave) ex jure Quiritium meum esse aio secundum suam causam , sicut 
dixi. Ecce tibi vindictam imposui.' His adversary repeated the same 
words. At the same time that the words were spoken each party seized 
hold of the thing claimed; this was termed the rnanuum consertio , rep¬ 
resenting a combat which was supposed to take place in the presence 
of the magistrate before he would interpose, and the imposing the rod 
was termed vindicatio. If the thing was one that could not be brought 
into court, a portion of it was brought to represent the whole. A piece 
of turf, a twig, a brick, or one sheep, stood in place of a field, a house, 
or a flock, f When the vindicatio and rnanuum consertio were over, the 
magistrate said to the parties, mittite ambo hominem ; both were to place 
their claims in his hands. Then came the wager, the sacramentum , 


*Gatvs, iv. 13. 

f If the thing was an immoveable, there appears to have been an old ceremony 
of the parties going to the land or other immoveable thing, and one expelling the 
other from it, and leading him before a magistrate (deductio). See Aulus Gellics, 
Nod. Att. xx. 10; Cicero, Pro Murccna , c. 6. 
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each party challenging his adversary to deposit a certain sum, which 
the loser of the cause was to forfeit to the treasury of the people 
(< cerarium), to be applied to the expenses of sacrifices. The law of the 
Twelve Tables fixed the amouut of the wager at 500 or 50 asses , accord¬ 
ing as the value of the thing contested fell above or below 1,000 asses . 
The formal words by which this was done are thus given by Gaius. 
He who had first gone through the vindicatio asked his adversary why 
he claimed it. Postulo anne dicas , qua ex causa vindicaveris. The other 
replied that it was in conformity with right and law that he had made 
his claim. Jus peregri sicut vindictam imposui: the first answered, 
Quando tu injuria vindicasti , D. L. ceris Sacramento te provoco: ‘ I chal¬ 
lenge you to a deposit of 500 pounds of copper; ’ and the other accepted 
the challenge by saying, Similiter ego te . The magistrate then awarded 
the possession of the thing contested until a decision was pronounced to 
the party that appeared to have the best right to it, requiring him to 
furnish security that it would be forthcoming at the proper time. These 
sureties were called prcedes litis et vindiciarum—lis signifying the thing 
contested itself, and vindicice the fruits or profits which might arise 
from it before the final sentence was given. After a certain delay, a 
judge was appointed to examine the facts ; he informed the magistrate 
what his decision was, and the magistrate gave effect to this decision 
by using the force placed at his disposal. When the right to be tried 
was a personal one, there was of course nothing that could be claimed 
by vindicatio, and the action began at once with the wager, v 
95. The details of the actio sacramenli furnish so lively a picture of 
the actual working of early Roman law, that it is worth Actio per ju- 
while to set them fully before us; but the other actions of dicis yostula- 
law may be passed over with a much more cursory notice ;* tlon€7n% 
indeed, our knowledge of them is very deficient, as the portion of the 
manuscript of Gaius which contained a sketch of the proceedings is im¬ 
perfect. We know that the action called judicis postulatio was employed 
with regard to obligations, the machinery of the actio sacramenli being 
obviously but very ill adapted for enforcing rights against persons. 
We know little more than that the magistrate was asked to allow the 
appointment of a judge, or arbiter, to decide the matter in question; 
and that the form of action was probably adopted, not where some 
certain thing was asked for as the fulfilment of the engagement, but 
where a greater uncertainty in the circumstances of the case allowed a 
greater latitude of opinion, and where an appearance of good or bad 
faith would naturally color the whole cause.f In the year a.u.c. 510 


* Gaius, iv. 12. 

t Prdclarum a majoribus accepimus morem rogandi judicis, si ea rogaremus quce 
salsa fide facere possit .— Cccero, De Off. iii. 10. 
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(as it is conjectured) the lex SiUa instituted a new form of action where 
the obligation was for the giving a definite sum of money, 
Condictio . an( j a ^ Calpumia (a.u.c. 520) extended the scope of the 
action to all obligations for any certain definite thing.* This action 
was called condictio , because the plaintiff gave notice (cvndicere) to the 
defendant that he must appear before the magistrate, at an interval of 
thirty days, to receive a judge. Probably its institution completed the 
withdrawal of the enforcement of obligations from the scope of the actio 
sacramenti . The judicis postidatio may have left to the sphere of the 
actio sacramenti the demand for things certi, and then the condictio took 
that also away. 

96. There were two other actions of law,f that per manus injectionem , 
Actio and that per pignoris capionem . These were, however, 

itMnvJ’injec- aot really actions so much as methods of obtaining exe 
tionem . cution. If it was a right over a thing that was claimed, 
then, if the sentence was in favor of the claimant, the magistrate at 
once put the claimant in possession of the thing, having recourse to 
force, manus militarise if necessary. But when a right against a per¬ 
son had to be enforced, there was nothing which could be thus handed 
over; the remedy was against the person, the liberty of the defeated 
adversary, and the action per manm injectionem was the means by 
which the successful litigant exerted his power. He laid hands on 
him, manus injecit , and brought him before a magistrate, stating that 
he had been cast in the previous suit; if this was denied, a judex was 
appointed, and inquiry made whether judgment had really been given 
against him as alleged. If this was found to be the case, he was adju- 
dicatus to the claimant, who kept him prisoner, and then being brought, 
after sixty days, before the magistrate, was addictus 9 or assigned over, 
and became the slave of his creditor. 

To the principle that the person, and not the property, of the debtor 
was bound, an exception was made when the debt was due to a soldier 
for military service, to the fund for sacrifices, or the public treasury.J 
The creditor, in such cases, might seize on anything belonging to the 
Actio per debtor, and take fit as pledge for the payment of a debt. 
pig7iori8 This pignoris capio was only spoken of as an actio because 
capionem. ^ was con ^ uc ted with certain solemnities, and accom¬ 
panied by the repetition of a peculiar form of words. 

The following are some of marked features of actions at law, in 
respect of which great differences were gradually introduced under the 
later systems. (1) The procedure in the actions of law was one open 
only to Roman citizens. (2) The parties were almost always obliged 


* Gaius, iv. 19. f Gaius, iv. 21. \ Gaivs, iv. 26. (See also ante, sec. 8.) 
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to appear personally, but an assertor libertatis could appear to claim the 
freedom of a person wrongly treated as a slave. (3) So rigid was the 
necessity of adherence to the prescribed forms, as Gaius informs us (iv. 
11), that if, in an action for damage to a vineyard, the plaintiff used 
the word vites instead of the general word arbores , employed in the law 
of the Twelve Tables, he lost his action. (4) If the action was once 
brought, it was exhausted, or if it failed, even on the most technical 
ground, the plaiutiff had no further remedy. (5) The sentence was 
ordinarily to give the thing demanded, not a pecuniary equivalent. 

97. The legis aciiones were necessarily replaced by other forms of ac¬ 
tions more convenient as Rome advanced in civilization. They were 
in a great measure suppressed by the lex 1EbuHa (about Suppression 
a.u.c. 573), and afterwards, in the time of Augustus, by of the actions 
the leges Julia. They were, however, long retained in °f law - 
cases where the eentumviri were the proper judices , that is, in questions 
of status, Quiritian ownership, and disputed succession, the prcetor pre¬ 
siding personally over the deliberations of the eentumviri , and not 
instructing them by a formula; and a fictitious process, termed in jure 
eessio , which was nothing else than an undefended action at law, 
in which a disputant gave up (cemt) before the magistrate (injure) the 
thing in dispute, was retained as a ready means of many legal 
changes, such as manumission or adoption, long after the actions of 
law had fallen in disuse. Before the actions of law were suppressed, 
the prcetor peregrinus had for years been administering justice through 
forms of action devised by him where peregrini were concerned. 

98. The changes wrought by intercourse with foreign nations, the 
new duties of extended dominion, and the stimulus given /Second . 
to the national mind by the long internal struggles which the system of 
had now subsided, produced by degrees a general change in f 0 ™ 1 '"*#' 
the mode in which justice was administered. A new system succeeded 
the old legis aciiones; the magistrate was more strongly j udge8 in 
marked off from the judex , and it was the directions the second 
which the former gave the latter that constituted the im- period. 
portant feature of the new system of procedure. At home the praetors, 
of whom there were eighteen in the days of Pomponius,* and one or 
two other magistrates ; and in the provinces the presides or prefects, 
who held conventus or assizes in the principal towns at stated intervals, 
sat as magistrates. At Rome the long struggle between the senate 
and the equites for the exclusive right to furnish the judges ended, as 
has been already said (sec. 12), in the judges ceasing to be taken 
entirely either from the senate or the equites; and two, at least, out of 


* Dig . i. 2. 34. 
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the five decuries of judges appearing in the album were taken from a 
comparatively humble class. The recuperatores and centumviri still 
continued to act in the cases which properly fell within their province. 

99. The directions which the magistrate sent to the judge were 
always conveyed in a formal shape, and the word formula was used to 
express the different forms in which directions were given. These 

Formula ^ ormu ^ <£ were preserved and collected, and it became the 
great object of the contending parties that the right for- 
mula should be used in their case, the judge not being allowed to de¬ 
part from the instructions he received. As there was no legal form to 
bind the magistrate, he could easily vary the formula so as to render 
substantial justice, and had thus a ready means of availing himself of 
any equitable doctrine, which a more refined jurisprudence or his own 
sense of what was right suggested to him. These formula, so flexible 
in their general character, yet couched in terms always precise and 
simple, furnish one of the many admirable instances of the power of 
the Romans to express correctly the subtlest legal ideas; and it was 
by this machinery that the praetors principally introduced their great 
legal changes. But it may be observed that, although the old actions 
of law became obsolete, traces of them are to be found in the praetorian 
system. Thus, in certain actions the parties entered into a wager 
sponsio pamalis, evidently a relic of the old actio sacramenti 9 by which 
each stipulated with the other for a sum of money to be paid as a pen¬ 
alty by the loser in the action to the successful party. 

. 100. To show what these formula were, it will perhaps be best to 
Example qf give at length one of those we find in Gaius, and then to 
a formula, explain its different parts. One which we may collect 
from different sections of the Fourth Book runs thus:— 

Judex esto: Quod Aulus Agerius Numerio Negidio hominem vendidit; si 
paret Numerium Negidium Aulo Agerio sestertium X. mitiia dare oportere , 
judex Numerium Negidium Aulo Agerio sestertium X. millia condemncUo 9 
si non paret , absolvito.* 

Judex esto is merely the order for the appointment of the judge, and 
is not, strictly speaking, a part of the formula. From ‘quod* to ‘ven¬ 
didit' is what is called the demonstrate; from * si paret ’ to ‘dare opor¬ 
tere ’ is the intentio; and from ‘ judex 9 to the end is the oondemnatio. 
The formula ordinarily consisted of these three parts—the demonstration 
the intentio 9 and the oondemnatio. 

101. The demonstrate is the statement of the fact or facts which the 
plaintiff alleges as the ground of his case.j Aulus Agerius, 
61 W ' the plaintiff, says that he has sold a slave to Numerius 


* Gaius, iv. 40-43. 


f Gaius, iv. 40. 
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Negidius. The demonsiratio varied, of course, with each particular 
case. 

102. The intentio was the really important part of the formula . It 
was a precise statement of the demand which the plain- 

tiff made against (tendebat in)* his adversary. It was 
necessary that it should exactly meet the law which would govern the 
facts alleged by the plaintiff, if true. Whether Aulus Agerius has 
sold this slave to Numerius Negidius at the price he alleges, and 
whether the debt is still owing, this is what the judex has to determine; 
if the judge thinks he has (si par el), then the judge is instructed to 
pronounce his judgment against him; if he thinks he has not (si non 
paret), he is to be absolved, 

103. The condemnatio is the direction to condemn or absolve accord¬ 
ing to the true circumstances of the case.f The judex was Cond4minatio 
only a private citizen, and, unless specially authorized by 

a magistrate, could have no power to pronounce a judicial sentence. 
It is to be observed that the condemnatio was under the formulary sys¬ 
tem always pecuniary; the judge was always directed to condemn to 
a payment of money, never to do or give a particular thing. In three 
particular actions, however, and perhaps in more, the judge was 
directed to 1 adjudicate’ a thing, in the sense of dividing it out among 
several litigants. These three actions were those brought to divide a 
family inheritance, to divide the property of partners, and to settle 
boundaries. In these actions there was an additional part of the for¬ 
mula running thus: quantum adjudicari oportet , judex Titio adjudicato. 
This was called the adjudicatio; so that in these actions the parts of 
the formula were four— demonsiratio , intentio , adjudicatio , and condem¬ 
natio. Of course when a thing, and not a sum of money, was claimed, 
it was not possible for the magistrate always to fix a precise sum in 
which the defendant was to be condemned. Sometimes, therefore, the 
condemnatio merely fixed the maximum as the sum, and ran duntaxat 
X . millia condemnato. Sometimes the direction was still more indefinite, 
and the sum was left to the discretion of the judge. Quanti ea res erit, 
tantum pecuniam, etc., condemnato. Sometimes, too, as when the action 
was real, i.e. brought to claim a thing, the actio was arbitraria, and the 
words nisi restituat were inserted in the condemnatio. The defendant 
was ordered to give up the thing, and then was condemned to pay the 
money if he refused to restore the thing, in accordance with the order 
(arbitrium) of the judge. 

104. The intentio sometimes stood quite alone, and was then called a 
prajudicialis formula;% when this was the case, the object Prcyudicialis 
of the action was merely to establish a point which it was formula. 


* Giros, iv. 41. 


f Gaics, iv. 42. 


t Gaius, iv. 44. 133. 


Digitized by Google 



56 


INTRODUCTION 


necessary to have settled with a view to a future action. The decision 
of such a preliminary point was called a prcejudicium. Of course the 
intentio took any form that best suited the case; and accordingly it was 
the intentiones that were so carefully preserved as precedents, and so - 
keenly debated by the contending parties. Sometimes the grounds of 
the defence made part of the intentio . The defendant might admit the 
plaintiffs statement, but say that there were special circumstances to 
take this particular case out of the general rule of law under which it 
would naturally fall. He might own, for instance, that he had bought 
a slave at the price alleged, but say that he had been induced to do so 
by fraud. This plea was called an exceptio (i.e. a taking 
^ out), and was made to form part of the intentio , some such 
words as these being added : si in ea re nihil dolo mcUo Aull Agerii fac¬ 
tum sit neque fiat . The plaintiff, again, might have something to urge 
as an exception in reply to this plea: his answer was 
^ caxo ' called replicatio ; if the defendant had a further answer, it 
was called a duplication the plaintiffs further reply a triplication and so 
on. There was also sometimes an accessory part of the formula called 
the prcescriptio, placed, as its name denotes, at the beginning of the 
whole formula for the pnrpose of limiting the enquiry. As employed 
by the defendant, it answered the purpose of the exception and belongs, 
probsfoly, to a time before the exceptio had its regular place in the 
formula. A well-known example of its use is that by which the defend¬ 
ant stopped an action for the possession of provincial lands, by raising 
the question whether he had not been in possession for a particular 
period, which is the origin of the familiar term ‘prescription.’ (See 
sec. 72.) But the plaintiff also might, in the early days of the formu¬ 
lary system, have occasion to resort to a prcescriptio . He might, for 
instance, wish that, in enforcing a security on which payments were 
dne from time to time, the action brought to try whether this security 
was valid should only affect his claim to payments already due, so that 
if he failed he might have a further action for future payments. In 
such a case some such words as eares agatur cujus re dies fait (let the 
enquiry only be made as to the sum for the payment of which the time 
has arrived) were prefixed to the formula. Gradually, however, the 
prcescriptio fell into disuse, and the intentio and exceptio were so con¬ 
structed as to serve every purpose for which it had been employed. 

105. In the Roman system of civil process the time when a contested 
Litis contes- right was to be considered as really made the subject of 
tatio. litigation, was very carefully marked. It was very neces¬ 
sary that this should be very clearly ascertained. The claimant in 
whose favor the ultimate decision was given was entitled to all that 
accrued to the thing claimed from this moment; and when once a point 
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had been submitted to litigation, it could not be again litigated, both 
parties surrendering all their interest into the hands of the court, which 
assigned to the successful claimant such a fresh interest in the thing 
claimed as might appear to be due to him. This time was marked by 
each party, at the end of the proceedings before the magistrate, calling 
bystanders to witness, that they submitted the matter to the decision 
of the judge.* This was called the litis contestation as has been said 
(see sec. 93). In process of time the ceremony might be omitted, or 
at any rate become a mere form, but the conclusion of the proceed¬ 
ings before the magistrate (in jure), i.e. in the formulary system, the 
time when the praetor delivered the formula, still formed the crisis at 
which the claims of the different parties were considered to be finally 
submitted to the decision of the law. Under the judicia extraordinaria, 
when the magistrate and the judex were no longer different persons, the 
liUs conlestatio was fixed by the commencement of the trial.f 

106. Actio meant, under the system of the actions of law, a particu¬ 
lar form of procedure; under that of the formulas, it Meaning of 
meant the right, granted to a plaintiff by the magistrate 
to seek what was due to him before a judge. Sometimes, the system of 
however, the formula by which the judge was to deter- 
mine the right, and sometimes the judicium, the proceedings by which 
the judge determined the right, were spoken of as if formulas, judicium, 
and actio were synonymous terms. Of the divisions under which the 
formulary actions may be grouped, the following were the most im¬ 
portant. 1. The first division turns on the difference in Divisions of 
the nature of the thing claimed, and, according to this actions. 
division, actions were in rem and in personam. If the object of the 
proceedings was to enforce a right to a thing, then the formula ran si 
paret hominem Auli Agerii esse; if to enforce an obligation, then the 
formula ran si paret Numerium Negidium Auli Agerii dare, facere, 
prcsstare, oportere ; and it was according to this difference in the intentio 
that actions were said to be in rem or in personam. Vindicatio came to 
be used as a generic term for actions in rem, and condictio for actions 
in personam. 2. Another division of actions refers to the modes in 
which the praetor extended or modified the law by the shape he gave 
to the formula. In shaping actions, the praetor introduced changes of 
two kinds: First, he gave actions for the enforcement of actions outside 
the old civil law, and this he principally effected by giving an actio in 
factum concepta, in which the demonstratio and intentio were blended, 


*Festos, sub voce Contestari. — Dig. xxviii. 1. 20. 

f It had, however, much less importance, as fixing an epoch, under the judicia 
eztraordinaria (see page 144, where this sense must be given to the statement that 
the litis contestatio had no place in the civil process of Justinian’s time). 
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and the praetor directed that, if a given state of facts was found to be 
true, the defendant was to be condemned, the action being thus con¬ 
trasted with oue in jus concepta, i.e. given to try an issue by the rules 
of law. Secondly, the praetor extended existing actions (actiones directa) 
by giving actions ( actiones utiles) to suit cases and persons outside the 
limits of the direct actions; and this he did either by means of actions 
in factum , which could be used for these purposes equally well as to 
give new remedies, or by giving a fictitious action, i.e. an action in 
which the plaintiff was allowed to feign that he was within the scope 
of the unextended action. When there was a contract not falling under 
the old heads, but executed on one side, the praetor enforced it by an 
action in factum prascriptis verbis, an action to meet the case with the 
circumstances set forth at the beginning; but such an action, as it was 
to try an issue according to known rules of law, was in jus concepta . 
3. A further division depended on the varying amount of latitude 
given to the judge. The actions depending on the old civil law were 
siricti juris, and the judge had merely to decide the question sub¬ 
mitted to him, without taking into account considerations of equity. 
Other actions were bonce fidei , i.e. the judges were allowed to take 
such considerations into account. In real actions, and in some few 
special actions, the judge had always a particular kind of latitude given 
him, as the action was arbitraria (see sec. 103), i.e. he could order the 
thing claimed to be given up, and, if it was not, could condemn the 
defendant in as much as he thought equitable. Among personal actions 
which were arbitraria was one termed ad exhibendum , which was used 
in order to make a person in possession of a thing produce it, so that 
its existence in his hands and the state in which it was might be 
ascertained, or pay damages for not so producing it. 

107. In speaking of actions under the system of formula, it is im- 

Interdicts P oss ^ e P& 88 over without notice the interdicts of 
the praetor,* though they were only incidentally con¬ 
nected with actions. An interdict was an order issued by the praetor, 
and was in fact an interdict addressed to some person or persons with 
reference to a particular thing. Vim fieri veto, exhibeas, restituas , ‘ I 
forbid you to have recourse to violence; you are to produce, you are to 
restore; ’ such were the forms in which these commands were couched. 
Interdicts were granted where some danger was apprehended, or some 
injury was being done to something to which a public character at¬ 
tached ; as, for instance, if a road was stopped up; but they were also 
granted to protect private interests, and especially to \ r jtect or regulate 
possession. If the person to whom the’interdict was addressed acqui¬ 
esced and obeyed the praetor’s injunction, nothing remained to be done; 

* Gaics, iv. 138. 


Digitized by Google 



INTRODUCTION. 


59 


Imt if he refused to obey, the magistrate then referred to the decision of 
a judge, whether the terms of the interdict ought to be complied with. 
For instance, an interdict ordering a thing to be restored might have 
been issued; but the person to whom it was directed might deny that by 
law he was bound to restore the thing. On his stating this to the magis¬ 
trate, the magistrate would give an action to try the question, shaping 
the terms of the interdict into the intentio of the formula, si paret A. A. 
rem restituere , oportere , etc. And it is thus that interdicts are connected 
with actions, as their validity depended on no action being brought to 
contest them, or the result of an action being to support them. Gradually 
the action superseded the interdict, which was no longer used as a pre¬ 
liminary step, and by the time of Justinian, they had become obsolete. 

108. There were under the system of formula certain cases which 
the magistrate decided without sending to a judge. In Extraardina - 
these cases the magistrate was said extra ordinem cognoscere , ria judicia. 
and the proceedings were termed extra ordinem cognitiones, judicia , or 
actumes. Among the cases in which the magistrate proceeded in a 
summary way, were restitutiones in integrum (that is, certain cases in 
which he restored a person suffering from something from which he 
ought not by law to suffer, to the same position as he had occupied 
before the injury was sustained), and cases relating to fideicommissa. 
But he was called upon most frequently to proceed in this way in order 
to give execution to the sentence of a judge. The old 
modes of execution, the manus injectio and pignoris capio , 
remained, though under a mitigated form; but a new r method of exe¬ 
cution was also permitted by the praetor, and was much more generally 
adopted. The creditors were placed in full possession of all that the 
debtor had belonging to him; his persona was, in fact, transferred to 
them. This was termed the missio in bo norum possessionem.. After a 
certain delay, the creditors sold their interest in the debtor’s property 
to the person who would offer to pay the largest proportion of the sums 
they claimed. He became the purchaser, and this emptio bonorum 
transferred to him the persona , or legal existence of the debtor, who 
thereby suffered a capitas deminutio , and became in the language of the 
law, 4 infamous.’ It was in the exercise of his 4 extraordinary ’ juris¬ 
diction that the magistrate gave this mode of execution. 

109. In the third period of the Roman system of civil process, the 
period of extraordinaria judicia , this summary jurisdiction was the only 
jurisdiction the magistrate exercised. There was no Third period 
longer any distinction between jus and judicium; the of the Homan 
magistrate and the judge were the same person. By a process J 

constitution published a . d . 204, Diocletian directed all e ftracrr- 

. .. n , dinaria judi- 

magistrates m the provinces to decide causes themselves, da. 


Execution. 
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The practice was, in course of time, extended throughout the whole 
of the empire ; and in the days of Justinian, it was possible to speak 
of the ordinaria judicia as quite past.* 

110. In the days of the later emperors, the provinces were classed 

together into prefectures. Over each province was a prce- 
* ses, who had a vicarius , or vice-president under him, and 
who, either himself or by his vicarius , tried all cases above a certain 
amount, fixed by Justinian at 300 solidi; cases below that amount were 
tried by inferior judges, called judices pedanei. The great cities, such 
as Constantinople and Alexandria, were under a separate jurisdiction. 
The praetorian praefect was the head judge of appeal; but a final 
appeal lay to the emperor himself. \ 

111. In the time of Justinian, an action was begun by the plaintiff 
Mode of pro- announcing to a magistrate that he wished to bring an 

eedure. action, a proceeding which was termed the denuntiatio 
actionis , and furnishing a short statement of his case; this statement, 
called the iibellus conventionis , the magistrate sent by a bailiff of the 
court (executor) to the defendant. The parties or their procurators 
appeared before the magistrate, and the magistrate decided the case. 
Exceptio was still used as the term to express the plea of the defendant, 
which he generally, of course, reduced to writing, but apparently not 
only was he not obliged to do so, but it was not even necessary in all 
cases for the plaintiff to put his plaint into writing; if he did not, the exec¬ 
utor would merely tell the defendant, by word of mouth, that an action 
had been brought against him, perhaps adding a general statement of 
the object for which it was brought. The litis contestatio took place 
directly the magistrate began to hear the cause. The condemnation 
was no longer merely a pecuniary one, but the system of execution was 
not materially different from what it had been under the praetorian 
system. 


112. Although the subject of crimes and criminal procedure does 
Crimes' no ^ properly within the scope of the Institutes, which 
is a treatise on Private Law, yet as the subject is slightly 
noticed at the end of the Institutes, and is connected with the general 
history of Roman Law, it may be convenient to give some slight 
account of it here. Criminal jurisdiction was under the kings an attri¬ 
bute of the king himself, but there was an appeal in capital cases to 
the comitia curiata. After the establishment of the republic the comitia 
centuriata alone could judge capital cases. The comitia iributa exercised 
a criminal jurisdiction (but without the power of inflicting death) for 
political offences, such as those committed by a magistrate during hie 


* Inst iv. 15. * 
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year of office. Before both these comitia the accusation had to be made 
by the presiding magistrate. The senate also exercised a special 
power of judging offenders in times of public danger, and sometimes 
under such circumstances inflicted death as punishment, but it did 
not properly belong to the senate to deal with capital cases, and the « 
senate also exercised an ordinary jurisdiction and dealt with such 
crimes as it thought proper to notice. But all these authorities, 
the king, the comitia and the senate, while they sometimes discharged 
themselves the functions of the judge, were in the habit of delegating 
their powers to others charged to make an investigation ( qucestio ) of the 
crime. At first each delegatio was made to try one particular offence, 
and when the case had been tried the qucestio was at an end. These 
qucestiones , the term being transferred from the enquiry to the persons 
making it, were subsequently appointed to try all offences of a par¬ 
ticular kind that it might be necessary to inquire into, while the 
delegated persons held their authority. Lastly, the qucestiones began 
to be made perpetuce (a.u.c. 605), and this change was accompanied 
by the introduction of something like a body of criminal law. When 
a qucestio was made perpetua , the delicts it was to try were in some 
degree defined, and the punishment prescribed ; whereas previously, 
the body exercising criminal jurisdiction or its delegates had been 
bound by no rules of law as to the nature of the delict or its punish¬ 
ment, except that the comitia centuriata could alone inflict death. Each 
qucestio consisted of a number of judges varying according to the regu¬ 
lations laid down in the law creating it; sometimes of thirty-two, or of 
fifty, or of a hundred—the judges being appointed for a year and 
taken from the same list as that from which judges in civil suits were 
selected, so that the history of the contests between the senatorial and 
equestrian orders for the right of being judges already referred to (see 
sec. 12), applies to criminal and civil judges equally. Before the quces¬ 
tiones perpetuce any citizen might be an accuser. He had to swear that 
his charge was not false, and he had to prove the guilt of the accused 
—so that the system under which a criminal trial is regarded as a suit 
between parties was thus introduced into Roman law. Private per¬ 
sons had from an early time of Roman law recovered penalties in a 
civil action for delicts committed to their injury, and now the criminal 
proceeding took the form of an action between the private person 
accusing and the accused. The judges were under the guidance of a 
president (presses), and each judge pronounced that he condemned, 
absolved, or that there was not proof either way, by dropping into an 
turn one of three tablets, bearing respectively the words condemno , 
absolvo , non liquet . If the accused was condemned he received the 
precise punishment provided by the law creating the qucestio perpetua . 
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During the last century of the republic, and in the early days of the 
empire, a great number of laws, each handing over a special head of 
offence to a qumtio perpetua were passed, and thus something like a 
system of criminal law and criminal procedure was established. 
Under the empire, as time went on, exactly what happened in civil 
suits happened in criminal proceedings. The magistrates had exer¬ 
cised a power of dealing with some offences in a summary manner 
{extra ordinem ), and the sphere of their authority was gradually 
enlarged until it superseded the qucestiones perpetuus altogether, as the 
formulary system of actious was superseded by the extraordinary juris¬ 
diction of the magistrate in civil suits. 
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mSTITDTIONDM JCSTINIANI PRO(EMIOM. 


m NOMINE DOMINI 2T08TRI JB8U CHBI8TI. 

ImPBRATOR C.BSAR FLAVIU8 Justinianus, 

Alamanicus, Gothicus, Francicus, 

Gbrmanicus, Anticus, Alanicus, Van- 

DALICUS, AfRICANUS, PIUS, FELIX, INCLY- 

TU8, VICTOR AC TRIUMPH ATOR, SEMPER 

Augustus, cupidb leg cm juvbntuti. 

Imper&toriam majestatem non solum 
armis decora tarn, sed etiam legibua 
oportet esse armat&m, ut utrumque tem- 
pus et bellorum et pads recto possit gu- 
bernari; et princeps Romanus victor 
existat non solum in bostilibus preliis, 
eed etiam per legitimos tramites calum- 
niantium iniquitates expellens, et iiat 
tam juris religiosissimus, quam victis 
hostibus triumphator. 

1. Quorum utramque viam cum sum- 
mis vigiliis summaque pi*ovidentia, an- 
nuente Deo, perfecimus. Et bellicos 
quidem sudores nostros barbaric® gen- 
tes sub juga nostra deduct® cognoscunt, 
et tam Africa quam ali® numeros® pro 
vinci® post tanta temporum spatia, nos¬ 
tro victoriis a coelesti Numine prastitis, 
iterum ditioni Roman® nostroque addit® 
imperio pro tea tan tur; omnes vero populi 
legibus jam a nobis promulgatis vel 
compositis reguntur. 

2. Et cum sacratissimas constitutiones 
an tea confusas in luculentam ereximus 
consonant! am, tunc nostram extendimus 


IV THE VAME OF OUR LORD JESUS CHRIST. 

The Emperor Gbsar Flavius Justini- 

AVUS, VANQUISHER OF THE AlAMAVI, 

Goths, Francs, Germans, Antes, 

Alani, Vandals, Africans, pious, hap¬ 
py, glorious, triumphant conqueror, 

ever August, to the youth desirous 

OF 8TUDYING THE LAW, GREETING. 

The imperial majesty should be not 
only made glorious by arms, but also 
strengthened by laws, that, alike in time 
of peace and in time of war, the state 
may be well governed, and that the em¬ 
peror may not only be victorious in the 
field of battle, but also may by every 
legal means i*epel the iniquities of men 
who abuse the laws, and may at once 
religiously uphold justice and triumph 
over his conquered enemies. 

1. By our incessant labors and great 
care, with the blessing of God, we have 
attained this double end./The bar- 
baiian nations reduced under our yoke 
know our efforts in war, to which also 
Africa and very many other provinces 
bear witness, which, after so long an in¬ 
terval, have been restored to the do¬ 
minion of Rome and our empire, by our 
victories gained through the favor of 
heaven. All nations moreover are gov¬ 
erned by laws which we have either 
promulgated or arranged. 

2. When we had arranged and brought 
into perfect harmony the hitherto con¬ 
fused mass of imperial constitutions, we 
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curam ad immensa veteris prudenti® 
volumina; et opus desperatum, quasi 
per medium profundum euntes, coelesti 
favore jam adimplevimus. 

3. Cumque hoc Deo propitio peractum 
est, Triboniano viro magnifico, magistro 
et exqu®store sacri palatii nostri, nec 
non Theophilo et Dorotheo viris illustri- 
bus, antecessoribus nostris (quorum om¬ 
nium solertiam et legum scientiam et 
circa n »stras jussiones fidem jam ex 
multis rerum argumentis accepimus) 
convocatis, mandavimua specialiter ut 
nostra auctoritate nostrisque suasionibus 
Institutiones componerent, ut liceat vo- 
bis prima legum cunabula non ab anti- 
quis fabulis discere, sed ab imperiali 
eplendore appetere; et tarn aures quam 
anim® vestr® nihil inutile nihilque per- 
perain positum, sed quod in ipsis i*erum 
obtinet argumentis, accipiant. Et quod 
priore tempore vix post quadriennium 
prioribus contingebat, ut tunc constitu- 
tiones iinperatorias legerent, hoc vos a 
primordio ingrediamini: digni tanto ho- 
nore tantaque reperti felicitate, ut et 
initium vobis et finis legum eruditionis a 
voce principali procedat. 


4 . Igitur post libros quinquaginta Di- 
gestorum seu Pandectarum, in quibus 
omne jus antiquum collatum est, quos 
per eumdem virum excelsum Tribonia- 
num nec non ceteros viros illustres et 
facundissimos confecimus, in hos quatuor 
libros easdem Institutiones partiri jussi- 
mus, ut sint totius legitim® scienti® 
prima elementa. 

5. In quibus breviter expositum est et 
quod antea obtinebat, et quod postea 
desuetudine inumbratum imperiali re- 
medio illuminatum est. 

6. Quas ex omnibus antiquorum Insti- 
tutionibus, et pr®cipue ex commentariis 
Gaii nostri tarn Institutionum quam re¬ 
rum cotidianorum aliisque multis com¬ 
mentariis compositas cum tres prsedicti 
viri prudentes nobis obtulerunt, et legi- 
mus et cognovimus et plenissimum nos- 


then extended our care to the endless 
volumes of ancient law; and, sailing as 
it were across the mid ocean, have now 
completed, through the favor of heaven, 
a work we once despaired of. 

3. When by the blessing of God this 
task was accomplished, we summoned 
the most eminent Tribonian, master and 
ex-qu®8tor of our palace, together with 
the illustrious Theophilus and Doretheus, 
professors of law, all of whom have on 
many occasions proved to us their abil¬ 
ity, legal knowledge, and obedience to 
our oiders; and we specially charged 
them to compose, under our authority 
and advice, Institutes, so that you may 
no more learn the first elements of law 
from old and erroneous sources, but ap¬ 
prehend them by the clear light of im¬ 
perial wisdom; and that your minds and 
ears may receive nothing that is useless 
or misplaced, but only what obtains in 
actual practice. So that, whereas for¬ 
merly the foremost among you could 
scaicely, after four years’ study, i-ead 
the imperial constitutions, you may now 
commence your studies by reading them, 
you who have been thought worthy of 
an honor and a happiness so great as 
that the first and last lessons in the 
knowledge of the law should issue for 
you from the mouth of the emperor. 

4. When, therefore, by the assistance 
of the same eminent person Tribonian 
and that of other illustrious and learned 
men, we had compiled the fifty books, 
called Digests or Pandects, in which is 
collected the whole ancient law, we di¬ 
rected that these Institutes should be 
divided into four books, which might 
serve as the first elements of the whole 
science of law. 

6. In these books a brief exposition is 
given of the ancient laws, and of those 
also which, overshadowed by disuse, 
have been again brought to light by our 
imperial authority. 

6. These four books of Institutes thus 
compiled from all the Institutes left us 
by the ancients, and chiefly from the 
commentaries of our Gaius, both from 
his Institutes and his Journal, and also 
from many other commentaries, were 
presented to us by the three learned 
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trarum constitutionum robur eis accom- 
modavimus. 

7. Summa itaque ope et alacri studio 
has leges nostras accipite; et vosmetip- 
sos sic erudites ostendite, ut spes vos 
pulcherrima foveat, toto legitimo opere 
jjerfecto, posse etiam nostram rempub- 
licam in partibus ejus vobis eredendis 
gubemari. 


D. CP. XI. calend. decembris, D. Jus- 
tisulNO PP. A. in. cons. 


5 


men we have above named. "We read 
and examined them, and have accorded 
to them all the foi*ce of our constitutions. 

7. Receive, therefore, with eagerness, 
and study with cheerful diligence, these 
our laws, and show yourselves persons 
of such learning that you may conceive 
the flattering hope of yourselves being 
able, when your course of legal study is 
completed, to govern our empire in the 
different portions that may be entrusted 
to your care. 

Given at Constantinople, on the elev¬ 
enth day of the calends of December, in 
the third consulate of the Emperor Jus¬ 
tinian, ever August. 
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LIBER PRIMUS 


Tit. L DE JUSTITIA ET JURE. 


JudTmA est con stasis et perpetua vo- Justice is the constant and perpetual 
luntas jus suurn cuique tribuendi. wish to render every one his due. 

D. i. 1.10. 


The term jus , in its most extended sense, was taken by the Roman 
jurists to include all the commands laid upon men that they are bound 
to fulfil, both the commands of morality and of law. The distinction 
between commands which are only enforced by the sanction of public 
or private opinion, and those enforced by positive legal sanctions, may 
seem clear to us; but the Roman jurists, in speaking of the elementary 
principles and divisions of jurisprudence, did not keep law and 
morality distinct. Celsus defines jus as ars boni et cequL (D. i. I. 1.) 
This extension of the term would sink positive law in morality; that 
only would be supposed to be commanded which ought to be com¬ 
manded. The confusion arose principally from the view of the law 
of nature, borrowed from Greek philosophy by the jurists. (See Introd. 
sec. 14.) 

Jus , used in its strictly legal sense, has two principal meanings. It 
either signifies law , that is the whole mass of rights and duties pro¬ 
tected and enforced by legal remedies, or it means any single right, 
that is, any faculty or privilege accorded by law to one man accompa¬ 
nied by a correlative duty imposed on another man. Jus itineris , for 
instance, is the right given to one man of going through the land of 
another who is placed under a duty to let him pass. Neither a right 
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nor a duty, at any rate in the sphere of private law with which alone 
the Institutes deal, can exist without the other. (See Introd. sec. 30.) 

1. Jurisprudents est divinarum atque 1. Jurisprudence is the knowledge of 
hum&n&rum rerum notitia, justi atque things divine and human; the science of 
injusti sdentia, the just and the unjust. 

D. i. 1. 10. 2. 


Jurispmdentia is the knowledge of what is jus, and jus, according to 
the theory of the law of nature, laid down what is commanded by right 
reason, this right reason being common to nature, or, as the Romans 
more often said, to the Gods and to man. On this ground, and also 
because public law has to deal with religious worship, the knowledge 
of divine things was therefore necessary, as well as the knowledge of 
human things, to say what were the contents of jus. Both this and 
the preceding definition are taken at random out of the writings of 
Ulpian, are unintelligible unless taken in connection with a philosoph¬ 
ical theory from which they are here dissevered, and are quite out of 
place at the beginning of an elementary treatise on law. (See Introd. 
*ec. 34.) 


2. His igitur generaliter cognitis et 
incipientibus nobis exponere jura populi 
Romani, ita videntur posse tradi commo- 
dissime, si primo levi ac simplici via, 
post deinde diligentissima atque exactis- 
sima interpretatione singula tradantur. 
Alioquin, si statim ab initio rudem ad- 
hue et infirmum animum studiosi raulti- 
tudine autvarietate rerum oneraverimus, 
duorum alterum, aut desertorem studio- 
rum efficiemus, aut cum magno labore, 
ssepe etiam cum diffidentia qu® plerum- 
que juvenes avertit, serius ad id perdu- 
cemus, ad quod leviore via ductus sine 
magno labore et sine ulla diffidentia ma- 
turius perduci potuisset. 


3. Juris prseccpta sunt h®c: boneste, 
vivero, alterum non lsdei'e, suum cuique 
tribuere. 

4. Hujus studii dn® sunt positiones, 
publicum et privatum. Publicum jus 
est, quod ad statum rei Roman* sj>ectat; 
privatum, quod ad singulorum utilita- 
tem. Dicendum est igitur de jure pri- 


2. Having explained these general 
terms, we think we shall commence our 
exiM>sition of the law of the Roman peo¬ 
ple most advantageously, if we pursue 
at fii-st a plain and easy path, and then 
pi*oceed to explain particular details 
with the utmost care and exactness. 
For, if at the outset we overload the 
mind of the student, while yet new to 
the subject and unable to bear much, 
with a multitude and variety of topics, 
one of two things will happen—we shall 
either cause him wholly to abandon his 
studies, or, after great toil, and often 
after great distrust of himself (the most 
frequent stumbling-block in the way of 
youth), we shall at last conduct him to 
the point, to which, if he had been led 
by an easier road, he might, without 
gi*eat labor, aud without any distrust of 
hiB own powers, have been sooner con¬ 
ducted. 

3. The maxims of law are these: to 
live honestly, to hurt no one, to give 
every one his due. 

4. The study of law is divided into 
two branches; that of public and that 
of private law. Public law regards the 
government of the Roman empire; pri¬ 
vate law, the interest of individuals. 
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vato, quod tripertitum est; collectum est We are now to treat of the latter, which 
enim ex natur&libus prseceptis aut gen- is composed of three elements, and con- 
tium aut civilibus. sists of precepts belonging to natural 

law, to the law of nations, and to the 
civil law. 

D. i. 1.1. 2. 

Both the jus publicum and the jus privatum fall under municipal law, 
that.is, the law of a particular state. Publicum jits in sacris , in sacer- 
dotibus in magistratibus consistit. (D. i. 1. 2.) Public law regulates reli¬ 
gious worship and civil administration; private law determines the 
rights and duties of individuals. The threefold division of private law 
given in the text is discussed in the next section. 


Tit. II. DE JURE NATURALI, GENTIUM ET CIVILE 

Jus n&turale est, quod natura omnia The law of nature is that law which 
animalia docuit: nam jus istud non nature teaches to all animals. For this 
humani generis proprium est, sed om- law does not belong exclusively to the 
ilium animalium qu® in ccelo, quae in human race, but belongs to ail animals, 
terra, qua in man nascuntur. Hinc whether of the earth, the air, or the 
descendit mans atque feminae conjunctio, water. Hence comes the union of male 
quam nos matrimonium appellamus; and female, which we tenia matrimony ; 
hinc liberorum procreatio, hinc educatio hence the procreation and bringing up 
Videmus etenim cetera quoque animalia of children. We see, indeed, that all 
istius juris perita censeri. the other animals besides man are con¬ 

sidered as having knowledge of this law. 

D. i. 1. 1. 3. 

In the Introduction (sec. 14) a sketch has been given of what the 
jurists meant by the lex natura . It was the expression of right reason 
inherent in nature and man, and having a binding force as a law. It 
was contrasted with the jus civile , the old strict law of Rome (Introd. 
sec. 10), and also with the jus gentium , the sum, that is, of the law 
found to obtain in other nations besides the Romans, as well as in Ro- 
mhn law. (Introd. sec. 12.) There thus arose the threefold division 
of law adopted in the last paragraph of the last title ; but the jus gen - 
tium and the jus naturdle were often placed in the same head of divis¬ 
ion, for the law common to all nations was but the embodiment and 
indication of what right reason was supposed to command to all men. 
Thus while the threefold division of law was adopted by some jurists, 
a twofold division was adopted by others, and is adopted in the next 
and the last paragraphs of this title, Justinian first borrowing from 
Glpian, who adopted the threefold division, and then from Gaius, who 
adopted the twofold. 

Unfortunately, in order to give a notion of jus naturdle , Justinian has 
borrowed a passage from Ulpian, in which that jurist runs off into a 
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subsidiary and divergent line of thought. It is easy to see that if we 
begin to make inherent reason the foundation of law, we may find it 
necessary to take into account the community of actions which, in 
soiqe of the primary features of physical life, reason or instinct sug¬ 
gests to man and animals. If jus is that which nature commands, 
nature may be said to command the propagation of the species in ani¬ 
mals as much as in man, and thus there would be a jus common to 
animals and to men. A jurist, to whom the theory of the lex natures 
was familiar, might easily pursue the subject to a point in which 
men and animals seemed to meet. But the main theory had nothing 
to do with animals, as it looked only to the reason inherent in the 
universe and in man and in considering what the Roman jurists 
meant by jus naturals this fragment of Ulpian may be dismissed 


almost entirely from our notice. 

1. Jus auten civile vel gentium ita 
dividitur. Omnes populi qui legibus et 
moribus regunter, partim suo proprio, 
partim communi omnium hominum jure 
utuntur; nam quod quisque populus 
ipse sibi jus constituit, id ipsius civitatis 
proprium est, vocaturque jus civile, 
quasi jus proprium ipsius civitatis. 
Quod vero naturalis ratio inter omnes 
homines constituit, id apud omnes per- 
ffique custoditur,vocaturque jus gentium, 
quasi quo jure omnes gentes utuntur. 
Et populus itaque Romanus partim suo 
proprio, partim communi omnium homi¬ 
num jure utitur: quae singula qualia 
sint, suis locis proponemus. 

2. Sed jus quidem civile ex unaquaque 
civitate appellatur,veluti Atheniensium : 
nam si quis velit Solonis vel Draconis 
leges appellare jus civile Atheniensium, 
non erraverit. Sic enim et jus quo pop¬ 
ulus Romanus utitur, jus civile Roma- 
norum appellamus, vel jus Quiritium 
quo Quirites utuntur; Romani enim a 
Quirino Quirites appellantur. Sed quo- 
tiens non addimus nomen cujus sit citita- 
tis, nostrum jus significamus: sicuti cum 
poetam dicimus nee addimus nomen. 
subauditur apud Grajcos egregius Ho- 
merus, apud nos Yirgilius. Jus autem 
gentium omni humano generi commune 
est: nam usu exigents et humanis neces- 
sitatibus, gentes humaiue quaedam sibi 


1. Civil law is thus distinguished from 
the law of nations. Every community 
governed by laws and customs, uses 
partly its own law, partly laws common 
to all mankind. The law which a peo¬ 
ple makes for its own government be¬ 
longs exclusively to that state and is 
called the civil law, as being the law of 
the particular state. But the law which 
natural reason appoints for all mankind 
obtains equally among all nations, and is 
called the law of nations, because all 
nations make use of it. The people of 
Rome, then, are governed partly by 
their own laws, and partly by the laws 
which are common to all mankind. We 
will take notice of this distinction as 
occasion may arise. 

2. Civil law takes its name from the 
state which it governs, as, for instance, 
from Athens; for it would be \ifery 
proper to speak of the laws of Solon or 
Draco as the civil law of Athens. And 
thus the law which the Roman people 
make use of is called the civil law of the 
Romans, or that of the Quirites, as being 
used by the Quirites; for the Romans 
are called Quirites from Quirinus. But 
whenever we speak of civil law, without 
adding the name of any state, we mean 
our own law; just as the Greeks, when 
* the poet 1 is spoken of without any 
name being expressed, mean the great 
Homer, and we Romans mean Virgil. 
The law of nations is common to all 
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mankind, for nations have established 
certain laws, as occasion and the neces¬ 
sities of human life required. Wars 
arose, and in their train followed cap¬ 
tivity and then slavery, which is con¬ 
trary to the law of nature; for by that 
law all men are originally born free. 
Further, by the law of nations almost 
all contracts were at first introduced, as, 
for instance, buying and selling, letting 
and hiring, partnership, deposits, loans 
returnable in kind, and very many 
others. 

D. i. 4. 5. 

The term jus civile , as used here, entirely depends for its meaning 
on the contrast between it and the jus gentium. When the jurists 
came to examine different systems of laws, they found much in each 
that was common to all. This common part they termed the jus 
gentium ; and the residue, the part peculiar to each state, they called 
jus civile . The contracts of sale, hiring, and the others mentioned in 
the text, were, they found, carried on much in the same way in every 
country, and they therefore assigned them to the head of jus gentium, 
and contrasted them with forms of contract which were peculiar to the 
old Roman law, and were therefore considered part of the jus civile. 
In the usual sense of jus civile, in which it means the old law of Rome 
prior to the jus honorarium (see Introd. sec. 10), these contracts were 
part of the jus civile, that is, they were part of, and were recognized 
by, the old law, but they were also part of the general law of nations, 
and no forms peculiar to Roman law were necessary for their creation. 


constituerunt. Bella etenim orta sunt 
et captivitates secuUe, et servitutee qu® 
sunt naturali juri contrari® ; jure enim 
naturali ab initio omnes homines liberi 
nascebantur. Et ex hoc jure gentium, 
omnes pene contractus introducti sunt, 
utemptio, venditio, locatio, conductio, 
aodetas, deposituxn, mutuum, et alii 
innumerabiles. 


3. Constat autem jus nostrum aut ex 
scripto aut ex non scripto, ut apud Gr®- 
cos ruv vofiuv ot fiev eyyoaipot, oi Se aypcopoi. 
Scriptum jus est lex, plebiscita, senatus- 
consulta, principum placita, magistra- 
tuum edicta, responsa prudentium. 

4. Lex est quod populus Rom anus, 
een&torio magistratu interrogante, veluti 
consule, constituebat. Plebiscitum est 
quod plebs, plebeio magistratu inter- 
rogante, veluti tribuno, constituebat. 
Plebs autem a populo eo differt, quo 
species a genere; nam appellatione pop- 
11 ii universi cives significantur, connu- 
meratis etiam patriciis et senatoribus. 
Plebia autem appellatione, sine patriciis 
et senatoribus, ceteri cives significantur. 
Bed et plebiscita, lata lege Hortensia, 


3. Our law is written and unwritten, 
just as among the Greeks some of their 
laws were written and others not writ¬ 
ten. The written part consists of laws, 
plebiscite, senatve-eoTisulte, enactments 
of emperors, edicts of magistrates, and 
answers of jurisprudents. 

4. A law is that which was enacted by 
the Roman people on its being proposed 
by a senatorian magistrate, as a consul. 
A plebiscitvm is that which was enacted 
by the plebs on its being proposed by a 
plebeian magistrate, as a tribune. The 
plebs differs from the people as a species 
from its genus; for all the citizens, in- 
cludibg patricians and senators, are 
comprehended in the people; but the 
plebs only includes citizens, not being 
patricians or senators. Plebiscite , after 
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non minus valere quam leges ccepe- the Hortensian law had been passed, 
mint. began to have the same force as laws. 

Gai. i. 3. 

A lex or populi scitum , to use a word made by the commentators on 
the analogy of plebiscitum, was passed originally only in the comitia 
curiata; after the establishment of the comitia centuriata in both these 
comitia; but, excepting in the case of conferring the imperium , almost 
always in the centuriata . (See Introd. sec. 15.) 

The lex Hortensia , 467 a.u.c., had been preceded by the lex Valeria, 
304, a.u.c., and the lex Publilia , 414 a.u.c., by both of which it was 
provided that plebiscita should bind the whole people. Either the 
effect of their provisions had been disputed, or exceptions had been 
made to them, or perhaps the extension of the authority of the plebis - 
citum which they gave was not so complete as their terms would seem 
to imply. (Nieb. 2. 366.) The term lex is very frequently applied to 
plebiscita as well as to populi scita . (See Introd. sec. 9.) 

5. Senatus-con8ultum est quod senatus 5. A senatus-consultwn is that which 
jubet atque constituit: nam cum auctus the senate commands and appoints: for, 
esset populus Romanus in eun) modum when the Roman people was so increased 
ut difficile esset in unum eum convocari that it was difficult to assemble it to- 
legis sanciendee causa, aequum visum est gether to pass laws, it seemed right that 
senatum vice populi consuli. the senate should be consulted in the 

place of the people. 

Gai. i. 4 j D. i. 2. 2. 9. 

Senatus-consulta had in some instances the force of a law even in the 
times of the republic, for we have a few preserved of a date antecedent 
to the Caesars, which undoubtedly had the force of law; but they all 
relate to matters of social administration, such as forbidding burial 
within the city, or the importation of wild beasts. (See Introd. sec. 
17.) But we cannot speak of senatus-consulta as a substantial part of 
the general legislation till the times of the emperors, when they super¬ 
seded every other except the emperor’s enactments. The appeal of the 
emperor to their authority dwindled down almost immediately into a 
mere form. (Cod. i. 14. 12. 1, in prcssenti leges condere soli vmperatori 
concessum est.) 


6. Bed et quod principi placuit, legis 
habet vigorem ; cum lege regia quae de 
ejus imperio lata est, populus ei et in 
eum omne imperium suum et potestatem 
concessit. Quodcomque ergo imperator 
per epistolam constituit, vel cognoscens 
decrevit, vel edicto praecepit, legem esse 
constat; hae sunt quae constitutiones ap- 


6. That which seems good to the em¬ 
peror has also the force of law; for the 
people, by the lex regia , which is passed 
to confer on him his power, make over 
to him their whole power and authority. 
Therefore whatever the emperor ordains 
by rescript, or decides in adjudging a 
cause, or lays down by edict, is unques- 


Digitized by Google 



LIB. I. TIT. IL 


73 


ppJlantur. Plane ex his qused&m sunt tionably law; and it is these enactments 
lersonales, qua nec ad exemplum tra- of the emperor that are called constitu- 
huntur, quoni&m non hoc princeps rult; tions. Of these, some are personal, and 
nam quod alicui ob meritum indulsit, are not to be drawn into precedent, such 
rel si cui pcenam irrogavit, vel si cui not being the intention of the emperor, 
ane exemplo subvenit, personam non Supposing the emperor has granted a 
transgreditur. Alia autera cum gen- favor to any man on account of his 
erales sint, omnes procul dubio tenent. merit, or inflicted some punishment, or 

granted some extraordinary relief, the 
application of these acts does not extend 
beyond the particular individual. But 
the other constitutions, being general, 
are undoubtedly binding on all. 

Gai. i. 5; D. i. 4. 1. 

The imperial constitutions, though known in the time of the previous 
emperors, first attained, under Hadrian, the position of being in reality 
the only source of law. They were of three kinds: first, epistolce, let¬ 
ters or answers to letters addressed by the emperor to different indi¬ 
viduals or public bodies, or mandata , orders given to particular officers, 
and rescripta, answers given by the emperor to magistrates who re¬ 
quested his assistance in the decision of doubtful points; secondly, 
judicial sentences, decreta , given by the emperors (Bk. ii. 15. 4); both 
these kinds having force only by serving as a precedent in similar 
cases; and thirdly, edicta, or laws binding generally on all the subjects 
of the emperor. (See Introd. sec. 16.) 

It is here said, on the authority of Ulpian (D. i. 4. 1), that the em¬ 
peror derives his authority from the lex regia . This does not refer to 
any one law of that name; but to the law of the comitia curiata by 
which the imperium was conferred. Gains says, 1. 5, nec unquam dubi- 
tatum est quin principis constitutio leg is vicem obtineat , cum ipse imperator 
per legem imperium accipiat. This law was a relic of that by which the 
king had been invested with the royal authority, intrusted to him by the 
curia representing the popvlus ; and it was considered that the emperor 
was in like manner invested with all the power of the Roman people 
transferred to him on his receiving the imperium. (See Introd. sec. 16). 

7. Praetorum quoque edicta non modi- 7. The edicts of the praetors are also 
cam juris obtinent auctorit&tem. Hoc of great authority. These edicts are 
etiam jus honorarium solemus appellai*e, called the honorary law, because those 
quod qui honorem gerunt, id est magis- who bear honors in the state, that is, 
trains, auctoritatem huic juri dederunt. the magistrates, have given them their 
Proponebant et aediles curules edictum sanction. The curule aediles also used to 
de quibusdam causis, quod edictum ju- publish an edict relative to certain sub- 
ris honorarii portio est. jects, which edict also became part of 

the jus honorarium . 

Gai. i. 6.; D. xxi. 1. 1. 
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Papinian says (D. i. 1. 7), that jus prcetorum was introduced by the 
praetors, adjumndi vel supplendi ml corrigendi juris civilis gratia. New 
circumstances, new habits of thinking, and, in the case of the praetor 
peregrinusy a new scope for authority, compelled the praetor to use an 
equitable power, and frequently equitable fictions, to extend the narrow 
limits of the old civil law. (See Introd. sec. 12.) The decisions by 
which he did this were called edicta . At the beginning of his year of 
office, the praetor published a list of the rules by which he intended to 
be bound, and this was called the edictum peipetuum, as it ran on from 
year to year under successive praetors, each making such additions and 
changes as each thought necessary. Edictum repentinum was one made 
to meet a particular case. The lex Cornelia (b.c. 67) forbad a praetor to 
depart during his term of office from the edict he had promulgated at 
its commencement. In the time of Hadrian, a jurist named Salvius 
Julianus, who filled the office of praetor, systematized and condensed 
the edicts of preceding praetors into a final edictum perpetuum, which, if 
further annual edicts were issued at all, which is doubtful, served as 
their basis, and is specially known as the edictum perpetuum. (See 
Introd. sec. 19.) 


8. Responsa prudentium sunt sen ten- 
tise et opiniones eorum quibus permissmn 
erat jura condere. Nam antiquitus in- 
stitutum erat, ut essent qui jura publice 
interpretai-entur, quibus a Csesare jus 
respondendi datum est, qui jurisconsulti 
appellabantur: quorum omnium senten- 
tise et opiniones earn auctoritatem tene- 
bant, ut judici recedere a responso eorum 
non liceret, ut est constitutum. 


Gai. 


8, The answers of the jurisprudents 
are the decisions and opinions of persons 
who were authorized to determine the 
law. For anciently it was provided that 
there should be persons to interpret pub¬ 
licly the law, who were permitted by the 
emperor to give answers on questions of 
law. They were called jurisconsulti; 
and the authority of their decisions and 
opinions, when they were all unanimous, 
was such, that the judge could not, 
according to the constitutions, refuse to 
be guided by their answers. 

i. 7. 


It is to the change in the position of the jurists effected by Augustus 
(Introd. sec. 20), that reference is made in the words quibus a Ccesare jus 
respondendi datum est> and it is to the constitutions of Hadrian (sec. 20) 
and Theodosius (sec. 27), that the words judici recedere a responso eorum 
non liceret , ut est constitutum , refer. 


9. Ex non scripto jus venit, quod usus 9. The unwritten law is that which 
comprobavit: nam diuturni mores con- usage has established ; for ancient cus- 
sensu utentium comprobati legem imi- toms, being sanctioned by the consent of 
tantur. those who adopt them, are like laws. 

D. i. 3. 32. 
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Quid interest suffragio populus voluntatem suam declaret an rebus ipsis 
et factis f (D. i. 3. 32.) The Roman jurists did not trouble themselves 
to ascertain very accurately whence laws derive their binding force. 
The vague expression in the text mores legem imitantur , and the ques¬ 
tion asked in these words of the Digest, leave undecided the question 
of the relation of customs to laws. The Roman law held that customs 
could not only interpret law (optima legutn interpres consuetudo, D. i. 3. 
37), but also abrogate it. In the last section of this Title it is said 
that the enactment of a state may be changed tacilo consensu populi , 
and in the Digest (i. 3. 32. 1) it is expressly stated that leges tacilo con - 
sensu minium per desuetudinem abrogantur. The Code, certainly, lays 
down (viii. 53) that the authority of a custom is not so great that it can 
4 conquer reason or law ; ’ but this is said of particular not general cus¬ 
toms. A law fallen into desuetude might be abrogated by general 
custom, but a particular custom, of, perhaps, only local force, would not 
be suffered to prevail against the general law. 


10. Et non ineleganter in duas specie? 
jus civile distributum esse videtur; nam 
origo ejus ab institutis duarum civita- 
tum, Athenarum scilicet et Lacedaemonis 
fluxisse videtur. In his enim civitati- 
bus ita agi solitum erat, ut Lacedajmonii 
quidem magis ea quae pro legibus obser- 
varent, memoi*i® mandarent; Athenien- 
ses vero, ea qu s£ in legibus sci'ipta com- 
prehendissent, custodirent. 


10. The civil law is not improperly 
divided into two kinds, for the division 
seems to have had its origin in the cus¬ 
toms of the two states Athens and Lace¬ 
daemon. For in these states it used to 
be the case, that the Lacedemonians 
rather committed to memory what they 
observed as law, while the Athenians 
rather observed as law what they had 
consigned to writing, and included in the 
body of their laws. 


It is hardly necessary to say, that the distinction between written 
and unwritten law must always exist where laws are written at all, 
and where no attempt has been made to express all law in positive 
terms; and that this Greek origin for the two branches of Roman law 


is quite imaginary. 

11. Sed naturalia quidem jura quae 
apud omnes gentes paraeque servantur, 
divina quadam providentia constitute, 
semper firma atque immutabilia per¬ 
manent. Ea vero qua b ipsa sibi quaeque 
civitas constituit, saepe mutari solent, 
vel tacito consensu populi, vel alia postea 
lege lata. 

Gai. i. 1; ] 


11. The laws of nature, which all 
nations observe alike, being established 
by a divine providence, remain ever 
fixed and immutable. But the laws 
which every state has enacted, undergo 
frequent changes, either by the tacit 
consent of the people, or by a new law 
being subsequently passed. 

>. i. 3. 32. 1. 


Justinian, abandoning the threefold division of Ulpian, which he 
had adopted in the earlier paragraphs of this chapter, now follows the 
twofold division of Gaius (i. 1), into jus naturale and jus civile. 
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Tit. m. DE JURE PERSONARUM. 

Omne autem jus quo utimur vel ad All our law relates either to persons, 
personas pertinet, vel ad res, vel ad or to things, or to actions. Let us first 
actiones. Et prius de personis viaea- speak of persons; as it is of little pur- 
mus: nam parum est jus nosse, si per- pose to know the law, if we do not 
sons quarum causa constitutum est, know the persons for whose sake the 
ignorentur. Summa itaque divisio de law was made. The chief division in 
jure personarum haec est, quod omnes the rights of persons is this: men are 
homines aut liberi sunt, aut servi. all either free or slaves. 

Gai. i. 8. 

In Gaius, and in the Institutes of Justinian, obligations are treated 
of under the head of things. The division of law which compels them 
to be so treated is obviously inaccurate, for actions themselves are just 
as much things as obligations; and if obligations were classed under 
the head of things because they are a mode of obtaining things, there 
is the objection to the classification, that the obtaining a thing is only 
an ultimate and accidental result, not a necessary part, of an obliga¬ 
tion. 

Every being capable of having and being subject to rights was 
called in Roman law a persona. (See Introd. sec. 37.) Thus not only 
was the individual citizen, when looked at as having this capacity, a 
pci'sona , but also corporations and public bodies. Slaves, on the con¬ 
trary, were not personae. They had no rights. (See Introd. sec. 38.) 
The word persona has also another sense. It was used not only for the 
being who had the capacity of enjoying rights and fulfilling duties, 
but also for the different characters or parts in which this capacity 
showed itself; or, to borrow the metaphor suggested by the etymology 
of the word, for the different masks or faces which the actor wore in 
playing his part in the drama of civic and social life. Thus, for in¬ 
stance, the same man might have the persona patris , or tutoris , or mariti; 
that is, might be regarded in his character of father, tutor, or husband. 

Status (legal standing) is the correlative of persona. Status is the 
legal capacity of & persona; persona is that which has a status. Iu 
Roman law there were recognized three great heads of this legal capa¬ 
city : libertas , the capacity to have and be subject to the rights of a 
freeman; civitas , the capacity to have and be subject to the rights of a 
Roman citizen; and familia , the capacity to have and be subject to the 
rights of a person sui juris . The extent and meaning of each of these 
capacities is to be determined by contrasting it with its corresponding 
negative, that is, with the absence of the capacity spoken of. In order 
to determine the capacity of freemen, we must speak of the position of 
(freedmen and) slaves: in order to determine the capacity of a citizen, 
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we must speak of the position of a Latinus and a peregrinus: in order 
' to determine the capacity of a person sui juris , we must speak of the 
position of a person not mi juris . The discussion of these points oc¬ 

cupies the remainder of the first book of the Institutes. 

1. Et libertaa quidem, ex qua eti&m 1. Freedom, from which men are said 

liberi vocantur, eat naturalis facultas to be free, is the natural power of doing 1 
ejus quod cuique face re libet, nisi si what we each please, unless prevented 
quid vi aut jure prohibetur. by force or by law. 

2. Servitus autem eat constitute juris 2. Slavery is an institution of the law 

gentium, qua quis dominio alieno contra of nations, by which one man is made 
naturam subjicitur. the propei*ty of another, contrary to 

• natural right. 

% D. i. 5. 4.1. 

The institution of slavery was the one thing in which the jus gentium 
seemed to be irreconcilable with the jus naturale ; and it was this, pro¬ 
bably, more than anything else, that made some of the jurists adopt 
the threefold division of law. 

3. Servi autem ex eo appellati sunt, 3. Slaves are denominated senri, 1*}- 

quod imperatores captivos vendere, ac cause generals order their captives to 
per hoc servare nec occidere solent: qui be sold, and thus preserve them, and do 
etiam mancipia dicti sunt, eo quod ab not put them to death. Slaves arc also 
hostibus manu capiuntur. called mancipia r-, because they arc taken 

from the enemy by the strong hand. 

4. Servi autem aut nascuntur aut 4. Slaves either are bom or become 
fiunt. Nascuntur ex ancillis nostiis: so. They are bom so when their 
hunt aut jure gentium, id est ex capti* mother is a slave ; they become so either 
vitate; aut jure civili, cum liber homo, by the law of nations, that is, by cap- 
major viginti annis, ad pretium p&rtici- tivity, or by the civil law, as when a 
pandum sese venumdari passus est. frce person, above the age of twenty, 

suffers himself to be sold, that he may 
share the price given for him. 

D. i. 5. 5. 1. 

Children bom out of the pale of lawful marriage always followed the 
condition of the mother; and as slaves were incapable of contracting a 
lawful marriage, in the peculiar sense of ‘ lawful 9 adopted by Roman 
law, the children of a female slave were necessarily slaves. They 
were called verncs when bom and reared on the property of the owner 
of their mother. (See Introd. sec. 46.) 

In order to prevent a fraud, by which a person, having allowed 
himself to be sold in order to share the price with the vendor, turned 
round on the purchaser and claimed his liberty as being free-born, a 
law, perhaps the Senalus-consultum Claudianum (D. xl. 3. 5), enacted 
that the perpetrator of the fraud should be bound by his statement, 
and be held to be a slave. In the early law of Rome, it may be ob- 


Digitized by Google 



78 


LIB. L TIT. TV. 


served, a citizen could really sell himself so as to lose his freedom; but 
he always retained a right of redemption. 

There were other modes by which slavery could arise under the 
Roman law, as (1) when a free woman had commerce with a slave, or 
(2), when malefactors were condemned to the amphitheatre or the 
mines, the guilty parties were held in law to be slaves. These latter 
modes of legal slavery were abolished by Justinian. (Bk. iii. 12. 1. 
Nov. 22. cap. 8.) Lastly (8), an emancipated slave, if guilty of any 
gross act of ill behavior towards his patron, i.e. his late owner, such 
as a violent attack on his reputation or person, might be reclaimed to 
slavery. (D. xxv. 8. 0.) 9 

In the older law, addictio , that is, delivery of the person,to a creditor 
by way of execution for a debt, the being detected in furtum mani- 
festum, and omitting to be inscribed in the tables of the census in 
order to defraud the revenue, were each a cause of slavery; but these 
causes had become obsolete long before the time of Justinian. 

5. In servoram conditione nulla est dif- 5. In the condition of slaves there is 
ferentia, in liberis mult© differentiae no distinction ; but there are many dis- 
sunt: aut enim sunt ingenui aut liber- tinctions among free persons; for they 
tini. are either born free, or have been set 

free. 

D. i. 5. 5. 5. 

In the later empire there was introduced what may be almost termed 
a difference in the condition of slaves by the institution of coloni , that 
is, persons attached to the soil, ascripti glebes , passing with it, and 
bound to remain on it, but entitled to retain for their own use all they 
could gain from it beyond the value of a yearly payment, which they 
had to make to the owner of the soil, and enjoying also all the family 
rights of freemen. 


Tit. IY. DE INGENUIS. 


Ingenuus est is qui, statim ut natus 
est, liber est, sive ex duobus ingenuis 
matrimonio editus est, sive ex libertinis 
duobus, sive ex altero libertino et altero 
ingenuo. Sed etsi quis ex matre nascitur 
libera, patre servo, ingenuus nihilominus 
nascitur; quemadmodum qui ex matre 
libera et incerto patre natus est, quo- 
niam vulgo conceptus est. Sufficit autem 
liberam fuisse matrem eo tempore quo 
nascitur, licet ancilla conceperit. Et e 
oontrario si libera conceperit, deinde an¬ 
cilla facta pariat, placuit eum qui nasci¬ 
tur liberum nasci; quia non debet cal- 


A person is ingenuus who is free from 
the moment of his birth, by being bom 
in matrimony, of parents who have been 
either both born free, or both made free, 
or one o f whom has been bom and the 
other made free; and when the mother 
is free, and the father a slave, the child 
nevertheless is born free; just as he is if 
his mother is free, and it is uncertain 
who is his father; for he had then no 
legal father. And it is sufficient if the 
mother is free at the time of the birth, 
although a slave when she conceived; 
and on the other hand, if she be fi*ee 
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amitas mains ei nocere, qui in venti*e when she conceives, and is a slave when 
est. Ex his illud quaesitum est, si an- she gives birth to her child, yet the child 
cilia prsegnans mannmissa sit, deinde is held* to be bom free; for the mis- 
ancillar posiea facta pepererit, liberum fortune of the mother ought not to pie- 
an servum pariat? Et Marcellus probat judice her unborn infant. The question 
Eberum nasci; sufficit enim ei qui in hence arose, if a female slave with child 
ventre est, liber&m matrem vel medio is made free, but again becomes a slave 
tempore habuisse: quod verum est. before the child is bom, whether the 

child is bora fiee or a slave f Marcellus 
thinks it is bom fiee, for it is sufficient 
for the unborn child, if the mother has 
been free, although only in the inter¬ 
mediate time; and this is true. 

Gai. i. 11. 82. 89. 90; D. i. 5. 5. 

If a child was born in matrimonio , a tie which could only, in the 
eyes of the civil law, be contracted between two free persons, the 
child was free from the moment of conception. If it was not born in 
matrirrwniOy then it followed the condition of the mother; and it was 
her condition at the time of birth, not at that of conception, which de¬ 
cided the status of the child. It was only by a departure from the 
strict theory of law that the enjoyment of liberty by the mother before 
the birth was allowed to make the child free. (Gai. i. 89.) 

1. Cum autem ingenuus aliquis natus 1. When a man has been bom fiee he 
sit, non officit illi in servitute fuisse, et does not cease to be ingenuus. because 
postea manumissum esse; ssepissime he has been in the position of a slave, 
pnim constitutum est, natalibus non of- and has subsequently been enfranchised ; 
ficere manumissionem. for it has been often settled that en¬ 

franchisement does not prejudice the 
rights of birth. 

In servitute fuisse. This does not mean to have been a slave, but to 
have been in the position of one. As if a freeborn child were con¬ 
sidered erroneously to be a slave, and were manumitted, and then his 
free birth were discovered, his status would be that of an ingenuus , and 
not that of a Ubertinus. 

Tit. V. DE LIBERTINIS. 

Libertini sunt, qui ex justa servitute Freedmen are those who have been 
mannmisunt. Manumissio autem est manumitted from just servitude. Man- 
datio libertatis; nam quamdiu quis in umission is the process of freeing from 
servitute est, manui et potestati sup- ‘the hand.’ For while any one is in 
podtus est, et manumissus liberatur po- slavei*y, he is under * the hand 9 and 
testate. Qu« res a jure gentium or- power of another, but by manumission 
igroem sumpeit, utpote cum jure natu- he is freed from this power. This in- 
rafi cranes Uberi nascerentur, nee esset stitution took its rise from the law of 
notamanumissio, cum servitus esset in- nations; for by the law of nature all 
cognita. Sed poeteaquam jure gentium men were born free ; and manumission 
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servitus invasit, secutum est beneficium 
inanumissionis; et cum uno naturali 
nomine homines appellarentur, jure 
gentium tria genera esse cceperunt, lib- 
eii et his contr&rium servi, et tertium 
genus libertini, qui desierant esse sei*vi. 


was not heard of, as slavery was un¬ 
known. But when slavery came in by 
the law of nations, the boon of manu¬ 
mission followed. And whereas all were 
denominated by the one natural name of 
‘men,* the law of nations introduced a 
division into three kinds of men, namely, 
freemen, and in opposition to them, 
slaves; and thirdly, freedmen who had 
ceased to be slaves. 


, Gai. i. 11 ; D. i. 1. 4. 


In some few cases a slave could obtain liberty without manumission. 
Many of these cases are enumerated in the Digest (xl. 8). A slave, 
for instance, who was abandoned by his master on account of disease 
or infirmity (ob gravem infirmilaiem ), was pronounced free by an edict 
of Claudius. 


1. Multis autem modis manumissio 1. Manumission is effected in various 
procedit, aut enim ex sacris constitution- ways ; either in the face of the Church, 
ibus in sacrosanctisecclesiis, aut vindicta, according to the imperial constitutions, 
aut inter amicos, aut per epistolam, aut or by vindicta, or in the presence of 
per testamentum, aut per aliam quamli- friends, or by letter, or by testament, or 
bet ultimam voluntatem. Sed etaliis, by any other expression of a man’s last 
multis modis libertas servo competere will. And a slave may also gain his 
potest, qui tarn ex veteribus quam ex freedom in many other ways, introduced 
nostiis constitutionibus introducti sunt, by the constitutions of former emperors, 

and by our own. 

Gai. i. 17 ; D. xl ; C. i. 13 ; vii. 6. 1.1. 

A manumissio was said to be legitima when made in one of the three 
ways recognized by the old law. These three modes of effecting a 
legitima manumissio were census , vindicta , and testamentum . A legitima 
manumissio was made : 1st, censu , i.e. by the master and the slave 
appearing before the censor at the time of the census being taken, and 
the slave’s name being, at the master’s desire, enrolled on the census 
list. This mode became obsolete in the time of the empire (Ulp. Reg. 
i. 8 ; Gai. i. 140), the census having been rarely taken under the early 
emperors, and not at all after Decius, a.d. 249. 2nd, vindicta, i.e. by 
means of a fictitious suit called causa liberalis (D. xl. 12), in which a 
person, termed the assertor libertatis, that is, a friend of the slave, or in 
his place a lictor, asserted before the praetor that the slave was free, by 
touching him on the head with a wand (which represented the hasta or 
symbol of proprietorship), and thus claiming him as against the master. 
In token of his consent, the master turned him round and then let him 
go, and the magistrate pronounced him free. 3rd, testamento (D.xl. 4), 
i.e. by testament. Freedom might be given by testament, either as a 
legacy to the slave himself, in which case the slave was called orcinus % 
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because his patron, i.e. the person to whom he owed his liberty, was 
dead when he gained it; or the heir might be charged to grant or pro¬ 
cure the liberty of the slave, in which case the heir would be the 
patron. If a slave was made by testament conditionally free, he was 
said to be statu liber—statu liber est , qui statutam et destinatam in tempus 
tel conditionem libertatem habet (D. xi. 7. 1). The solemnities attached 
to manumission by the vindicta ceased to be strictly observed long be¬ 
fore the time of Justinian. Although the magistrate was at his coun¬ 
try seat (D. xl. 2. 8), no lictors present, or the master silent, the manu¬ 
mission was still held good. 

By manumissio legitima the slave became a Roman citizen, and the 
state therefore was represented in the proceedings by the censor and 
by the praetor in the two first-mentioned modes of emancipation, and 
in the third case by the Roman testament having always, theoretically, 
a public character attached to it; and it was when the state was so 
represented that the manumission was legitima. But manumission 
was not always legitima. Usage and the praetor’s authority established 
gradually many other less formal methods of accomplishing the same 
object, and the imperial constitutions added others. Of those men¬ 
tioned in the text, that in presence of the Church was established by 
Constantine, a.d. 316 (C. i. 13). The ceremony was generally per¬ 
formed at some one of the great feasts, and it was necessary it should 
take place before the bishops. Freedom could also be given by a 
master writing to a slave (per epistola?n), or declaring before his friends 
(i inter amicos\ that he gave the slave liberty, or by his making a codicil 
to that effect (per quamlibet aliam ultimam voluntatem ), witnesses, how¬ 
ever, being necessary in each of these cases (C. vii. 6. 1; C. vii. 6. 2; 
C. vi. 36. 8. 3). Other methods are noticed in the Code (vii. 6. 3-12), 
all based upon an implied wish of the master to free the slave. Until 
the time of Justinian, however, the slave emancipated by any of these 
private modes was only thereby placed in the position of a Latinus , 
and not in that of a Roman citizen. 


2. Servi autem a dominis semper 
manumitti soient, adeo ut vel in transitu 
monumitt&ntur, veluti cum prsetor aut 
prases aut proconsul in balneum vel in 
theatrum eant. 

3. Libertinorum autem status tri¬ 
pe rtitos an tea fuerat : nam qui ma¬ 
tt umittebantur, modo majorem et justam 
libertatem consequebantur, et fiebant 
cives Romani ; modo minorem, et Latini 
ex lege Junia Norbana fiebant; modo 
inferiorem, et fiebant ex lege iElia Sentia 

6 


2. Slaves may be manumitted by 
their masters at any time ; even when 
the magistrate is only passing along, 
as when a prator, or prases, or pro- 
consul is going to the baths, or the 
theatre. 

3. Freedmen were formerly divided 
into three classes. For those who were 
manumitted sometimes obtained a com¬ 
plete liberty, and became Roman citi¬ 
zens ; sometimes a less complete, and 
became Latins under the lex Junia 
Noii ana ; and sometimes a liberty still 
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dedititiorum numero. Sed dedititiorum 
quidem pessima conditio jam ex multis 
tempoiibus in desuetudinem abiit, Lati- 
norum vero nomen non frequentatur. 
Ideoque nostra pietas omnia augere et 
in meliorem statum reducere desiderans, 
duabus constitutionibus hoc emendavit 
et in pristinum statum peitluxit: quia 
et a primis urbis Romae cunabulis una 
atque simplex libeilas competebat, id 
est, ea quam habebat manumissor; nisi 
quod scilicet libertinus sit qui manumit- 
titiu*, licet mamunissor ingenuus sit. Et 
dedititios quidem per constitutionem 
nostram expulimus, quam promulgavi- 
mus inter nostras decisiones, per quas 
suggerente nobis Tribomano, viro ex- 
celso, quaestore, antiqui juris altercatio- 
nes placavimus. Latinos autem Junia- 
nos, et omnem quae circa eos fuerat 
observantiam, alia constitutione per 
ejusdem qusestoris suggestionem cor- 
j’eximus, quse inter imperiales radiat 
sanctiones; et omnes libertos, nullo nec 
setatis manumissi, nec dominii manumis- 
soiis, nec in manumissionis modo dis- 
crimine habito, sicuti antea observaba- 
tur, civitate Romana donavimus, multis 
modis additis per quos possit libertas 
eervis cum civitate Romana, quse sola 
est in prsesenti, prsestari. 


inferior, and became dedititii, by the 
lex JElia, JSentia. But this lowest 
class, that of the dedititii , has long 
disappeared, and the title of Latins be¬ 
come rare; and so in our benevolence, 
which leads us to complete and improve 
everything, we have introduced a great 
reform by two constitutions, which re¬ 
established the ancient usage ; for in the 
infancy of the state there was but one 
liberty, the same for the enfranchised 
slave as for the person who manumitted 
him; excepting, indeed, that the person 
manumitted was a freedman, while the 
manuinittor was freeborn. We have 
abolished the class of dedititii by a con¬ 
stitution published among our decisions, 
by which, at the suggestion of the emi¬ 
nent Tribonian, quastor, we have put 
an end to difficulties arising from the 
ancient law. We have also, at his sug¬ 
gestion, done away with the Latini Ju - 
niani f and everything relating to them, 
by another constitution, one of the most 
remarkable of our imperial ordinances. 
We have made all freedmen whatsoever 
Roman citizens, without any distinction 
as to the age of the slave, or the interest 
of the manumittor, or the mode of manu¬ 
mission. We hav6 also introduced many 
new methods by which slaves may be¬ 
come Roman citizens, the only kind of 
liberty that now exists. 


Gai. i. 12-17; C. vii. 5, 6. 


For a complete emancipation it was originally necessary that the 
owner should have quiritary, i.e. complete, ownership (see Introd. sec. 
62) of the slave, and that the manumissio should be legitima. If the 
ownership were less full, or the ceremony private, the slave lived in a 
state of freedom, and the praetor forbad the master to exert his strictly 
legal power of reasserting his right to the services of the slave; but the 
condition of the slave as regarded the state was not that of a citizen, 
and at his death his master took all his property. 

By the lex iElia Sentia, a.d. 4, it was enacted that, to make the 
emancipation complete, that is, to make the slave a citizen, a third 
requisite should be added, He was to be thirty years old, or else, if 
he were under that age, the ceremony was to be performed by vindicta , 
after the reason for the emancipation had been held good by a consili¬ 
um, consisting, at Rome, of five senators and five equites ; in the prov¬ 
inces of twenty recuperatores, i.e. judges specially appointed, and who 
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were necessarily Roman citizens. This council sat under the presi¬ 
dency of the praetor at Rome, and of the proconsul in the provinces. 

The lex Junia Norbana was made a.d. 19, and the effect of its provi¬ 
sions, coupled with that of the lex JSlia Sentia , was to place those 
whose emancipation was defective in any one of these three requisites 
on the footing of the Latini (Gai. i. 17), that is, they might trade with 
Romans on the footing of Roman citizens, but could not vote at elec¬ 
tions or fill public offices, and, unless by special grant, had not the con - 
nubium , and therefore their children were not in their power. Further, 
they could not become heirs, legatees or guardians under a testament, 
although they could receive the benefit of fidei commissa (Gai. i. 24); 
and at their death their original owner took their property exactly as 
if they had never ceased to be slaves. (See Bk. iii. Tit. 7, sec. 4, in 
ipso ultimo spiritu sirntd animam et Ubertatem amittebant). But there 
were many ways in which a liberties, in this position, could attain citi¬ 
zenship, as by an imperial rescript; by holding a magistracy in a 
Latin colony; by proving before a magistrate his marriage with a 
Roman or Latin wife, or a person he believed to be a Roman or Latin, 
and the birth of a son who was a year old; or by going through the 
ceremony of emancipation again, and fulfilling the three conditions 
requisite (this was called iteratio) ; or by the modes noticed by Ulpian 
(Reg. 3. 1) in the words militia , nave , adificio , pistrino , that is, by mili¬ 
tary service, building a ship and carrying wheat for six years, making 
a building, or establishing a bakeshop. (Gai. i. 22, 23, 24r-28. 31; 
ii. 275; iii. 50, et $eq.) The lex JElia Sentia further provided that 
slaves who had been guilty of a crime for which they had been put in 
chains, branded, or put to the torture, should, by emancipation, be only 
raised to the level of dedititii , that is, of people vanquished in war. 
They enjoyed personal liberty, but that was all. They could not trade 
except on the footing of strangers; could not make a testament; were 
forbidden to live within a hundred miles of Rome, on pain of being 
themselves sold, together with all their property; they could never 
become citizens, and at their death their master took all their property 
by right of succession, if the emancipation had been complete; and if 
not, by the right an owner always had to the slave’s peculium . (Gai. 
i. 12-15. 25-27; iii. 74-76.) The children of the Latini Juniani were 
Latini, and those of the dedititii were peregrini, and the patron had no 
rights over them. (Demanoeat, i. 194.) 

There were thus three classes of freedmen:—1. Those who were citi¬ 
zens; 2. Those who were in the position of Latini; 3. Those in*the 
position of dedititii . (Gai. i. 112.) But these distinctions were abol¬ 
ished by Justinian, nullo nec wtatis manumissi , nec dominii manumitten - 
tut, nec in modo manumissionis discrimine habito (C. vii. 5 and 6); and 
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under his legislation a slave became at once completely free by any act 
of the owner signifying his intention to bestow liberty. By a Novel 
(78. 1) Justinian abolished all distinction between libw'tini and ingeiiui y 
retaining, however, the jus pcitronatm. The libertus owed bis pcUronus 
reverence (Dig. xxxvii. 15) f and also in many cases had to discharge 
certain services (Dig. xxxvii. 14) for him; but the chief feature of the 
jus patronatus was the right of the patron to succeed to the inheritance 
of his Uberuts; for if the libertus died childless, the patron succeeded to 
his whole inheritance, supposing he left no testament; and if he left 
one, still the patron took a third part of the property. (Bk. iii. 
Tit. 7, 3.) 


Tit. VL QUI, QUlRUS EX CAUSIS, MANUMITTERE 
NON POSSUNT. 

Non tamen cuicumque volenti mann- It is not, however, every master who 
mittere licet. Nam is qui in fraudem wishes that may manumit, for a manu- 
creditoinm manumittit, nihil agit; quia mission in fraud of creditors is void, the 
lex AElia Sentia impedit libertatem. lex JElia /Sent la restraining the power 

of enfranchisement. 

Gai. i. 37. 

A person, as the third section informs us, manumitted his slaves in 
fraud of creditors, who knew that he was insolvent, or that by the man¬ 
umission he would make himself unable to pay his debts; and in such 
a case, as the Roman law held that liberty once given could not be 
revoked, the lex JElia Sentia provided that the act of manumission 
was entirely void (nihil agit ): the freedom was considered never to have 
been given. The slave would indeed be treated as free until the cred¬ 
itors attacked the manumission as fraudulent; but directly they did so 
successfully, he was exactly in the position in which he would have 
been if never enfranchised. If, however, though the master was insol¬ 
vent at the time of manumission, his debts were paid before the 
manumission was attacked, the creditors could no longer, impugn the 
manumission, and the slave was considered to have been free from 
the date of the manumission. Probably there was a time limited, 
beyond which creditors were not allowed to attack the manumission. 
We learn from the Digest that if the manumission were made in fraud 
of the fiscus , it must be impugned within ten years ; and it is not proba¬ 
ble that the private creditor would have had a longer time allowed him. 
(Dig. xl. 9. 11.) 

1. Licet autem domino qui solvendo 1. A master, who is insolvent, may, 
non est, in testamento servum suum cum however, by his test-ament, institute a 
libertate heredem instituere, ut liber slave to be his heir, at the same time 
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fiat heresque ei solus et necessarius; si 
modo ei nemo alius ex eo testaraento 
heies exti tent, aut quia nemo beres 
acriptus sit, aut quia is qui scriptus est, 
quail bet ex causa heres non extiterifc. 
Idque eadem lege JElia Sentia provisum 
est, et recte; valde enim prospiciendum 
erat, ut egentes homines quibus alius 
heres extitunis non esset, vel survuin 
suum necessaiium heredem haberent, 
qui satisfacturus esset creditoribus ; aut 
hoc eo non faciente, creditores res he- 
reditarias servi nomine vendant, ne inju¬ 
ria defunctus adficiatur. 


giving him his liberty, so that the slave 
becoming fi'ee may be his only and nec¬ 
essary heir, provided that there is no 
other heir under the same testament, 
which may happen, either because no 
other person was instituted heir, or be¬ 
cause the person instituted, from some 
reason or other, does not become heir. 
This was wisely established by the It* 
^Elia /Sentia: for it was very necessary 
to provide, that men in insolvent circum¬ 
stances, who could get no other heir, 
should have a slave as necessary heir, 
in order that he might satisfy their cred¬ 
itors ; or that if he failed to do so, the 
creditors might sell the goods of the in¬ 
heritance in the name of the slave, so as 
to prevent the deceased suffering dis¬ 
grace. 


Gai. ii. 154. 


The heirs under a Roman testament accepted all the liabilities of 
the deceased. When, therefore, the debts exceeded the value of the 
inheritance, the heir named in the testament would probably refuse 
the inheritance; and if no one would accept the heirship, the creditors 
stepped in and had the estate sold for their benefit. As this was 
thought a great stigma on the memory of the deceased, a slave was 
frequently enfranchised by the testator and named heir; and as the 
slave could not refuse to take the office upon him (being thence called 
heres necessarius), the sale of the effects, if necessary, was made in his 
name, and not in that of his master. Of course this could only take 
place when the slave was the sole heir. If there were any other heir, 
the slave would not be heir by necessity; and hence, in the text; the 
expression solus el necessarius heres is used. A slave so emancipated 
became a Roman citizen. (Gai. i. 21.) 


2. Idemque juris est, etsi sine liber- 
tate servus heres institutus est. Quod 
nostra constitutio non solum in domino 
qui solvendo non est, sed generaliter 
cousti tuit nova humanitatis ratione, ut ex 
ipsa scripture institutionis etiam libertas 
ei compete re videatur; cum non est veri- 
simile, eum quem heredem sibi elegit, 
si prsetermiserit libertatis dationem, ser- 
vum remanere voluisse, et neminem sibi 
heredem fore. 


2. The law is the same also when a 
slave is instituted heir, although his 
freedom be not expressly given him; for 
our constitution, in a new spirit of hu¬ 
manity, decides not only with regard to 
an insolvent master, but generally, that 
the mere institution of a slave implies 
the grant of liberty. For it is highly 
improbable, that a testator, although he 
has omitted an express gift of freedom, 
should have wished that the person he 
has selected as heir should remain a 
slave, and that he himself should have 
no heir. 
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3. In fraudem autem creditonun man- 
umittere videtur, qui vel jam eo tem¬ 
pore quo manumittit solvendo non est, 
vel datis libertatibus desiturus eBt sol¬ 
vendo esse. Prffivaluisse tamen videtur, 
nisi animum quoque fraudandi manu- 
missor habuerit, non impedin liberta- 
tem, quamvis bona ejus creditoribns 
non sufficiant. Saepe enim de facultati- 
bus suis amplius quam in his est, spe- 
'rant homines. Itaque tunc intelligimus 
impedin libertatem, cum utroque modo 
fraudantur creditores, id est, et consilio 
manumittentis et ipsa re, eo quod ejus 
bona non sunt suffectura creditoiibus. 


3. A person manumits in fraud of cred¬ 
itors, who is insolvent at the time that 
he manumits, or becomes so by the 
manumission itself. It has, however, 
been settled that unless the manumittor 
intended to commit a fraud, the gift of 
liberty is not invalidated, although his 
goods are insufficient for the payment of 
his creditors; for men often hope their 
circumstances are better than they really 
are. The gift of liberty is then invali¬ 
dated only when creditors are defraud¬ 
ed, both by the intention of the manu¬ 
mittor, and in reality; that is to say, by 
the insufficiency of the effects to meet 
their claims. 


D. xl. 9, 10; xlii. 8. 15. 


Fraudis interpretatio semper in jure civili non ex eventu duntaxat , sed ex 
consilio quoque disidemtur. (D. 1. 17. 79.) Gaius informs us (i. 47) that 
peregrini were prevented! from enfranchising slaves in fraud of credi¬ 
tors, though the other provisions of the lex 2Elia jSentia did not affect 
' them. 


4. Eadem lege 2Elia Sentia domino 4. By the lex JElia JSentia , again, a 
minor! viginti annis non aliter manumit- master, under the age of twenty years, 
tere permittitur, quam si vindicta, apud cannot manumit, except by the vindicta, 
consilium justa causa manumissionis and upon some legitimate ground ap- 
probata, fuerint manumissi. proved of by the council. 

Gaj. i. 38. 

This consilium was held on certain days at Rome, and in the pro¬ 
vinces sat during a session, on the last day of which cases such a a 
those referred to in the text were determined. (Gai. i. 20.) 


5. Just® autem manumissionis causse 
hse sunt: veluti si quis patrem aiit ma- 
trem, filium tiliamve, aut fratrem soro- 
remve naturales, aut paedagogum, nutri- 
cem, educatorem, aut alumnum alum- 
namve aut collectaneum manumitat, aut 
servum procurators habendi gratia, aut 
ancillam matrimonii causa: dum tamen 
intra sex menses uxor ducatur, nisi justa 
causa impediat; et qui manumittitur 
procuratoris habendi gratia, non minor 
decern septem annis manumittatur. 


Gai. i. 19. 39 ; 


5. Legitimate grounds for manumis¬ 
sion are such as these: that the person 
to be manumitted is father or mother to 
the manumittor, his son or daughter, 
his brother or sister, his preceptor, his 
nurse, his foster-father, his foster-child, 
or his foster-brother; that the person is 
a slave whom he wishes to make his pro¬ 
curator, or female slave whom he in¬ 
tends to marry, provided the marriage 
be. performed within six months, unless 
prevented by some good reason; and 
provided that the slave who is to be 
made a procurator, be not manumitted 
under the age of seventeen years. 

D. xl. 2. 11-13. 
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The most common case of a person emancipating his father and 
mother, and other near relations, would be when a slave was made 
heir. Theophilus (paraphr. on this paragraph) gives as an instance of 
a person enfranchising his brother, the case of a man having a child by 
a slave and then a son by a legal marriage. The former would be the 
slave of the latter. 

If the marriage was in any way impossible, the minor would not be 
allowed to enfranchise his female slave; and it was requisite that it 
should be he himself who intended to marry her. 

A procurator below the age of seventeen could not represent his 
principal in any action (D. iii. 1. 1. 3), and it is this probably that 
makes Justinian here require that the slave should be seventeen years 
of age in order to be emancipated by a minor. 


6. Semel autem causa probata, sive 
vera sit sive falsa, non retractatur. 


7. Cum ergo certus modus manumit- 
tendi minoribus viginti annis dominis 
l>er legem jEliam Sentiam constitutas 
erat, eveniebat ut qui quatuordecim 
annos aetatis expleverat, licet testamen- 
tum facere et in eo sibi heredem insti- 
tuere, legataque relinquere posset, 
tamen si adhuc minor esset viginti 
annis, libertatem servo dare non posset. 
Quod non erat ferendum, si is cui 
totorum bo norum in testamento dispo- 
sitio data erat, uni servo dare libertatem 
non permittebatur. Qu&re non similiter 
ei, quemadmodum alias res, ita et servos 
sues in ultima voluntate disponere 
quemadmodum voluerit, permittimus, 
ut et libertatem eis possit prsestare ? 
Sed cum libertas inaestimabilis est, et 
propter hoc ante XX «tatis annum 
antiquitas libertatem servo dare pro- 
hibebat, ideo nos mediam quodammodo 
viam eligentes, non aliter minori viginti 
annis libertatem in testamento dare 
servo suo concedimus nisi septimum et 
decimum annum impleverit, et octavum 
decimum annum tetigerit. Cum enim 
antiquitas hujusmodi ffitati et pro aliis 
iwetulare consessit, cur non etiam Bui 
judicii stabilitas ita eos adjuvare creda- 
tur, ut ad libertates dandas servis suis 
jKifisint pervenire ? 

Gai. 


6. The approval of a ground of man¬ 
umission once given, whether the reasons 
on which it be based be true or false, 
cannot be retracted. 

7. Certain limits being thus assigned 
by the lex jffllia Sentia to the power of 
pensons under the age of twenty to 
manumit slaves, the result was that any 
one, who had completed his fourteenth 
year, might make a testament, institute 
an heir, and give legacies, and yet that 
no person, under twenty, could give 
liberty to a slave. This seemed intoler¬ 
able : that a man, permitted to dispose 
of all his effects by testament, could not 
enfranchise one single slave. Why 
should we not, then, give him the power 
of disposing, by testament, of his slaves, 
as of all his other property, exactly as he 
pleases, and of giving them their lib¬ 
erty i But as liberty is of inestimable 
value, and our ancient laws, therefore, 
prohibited any person, under twenty 
years of age, to give it to a slave, we 
adopt a middle course, and only permit 
a person, under twenty years of age, to 
confer freedom on his slaves by testa¬ 
ment, if he has completed his seven¬ 
teenth and entered on his eighteenth 
year. For since ancient custom permit¬ 
ted persons at eighteen years of age to 
plead for others, why should not their 
judgment be considered sound enough, 
to enable them to give liberty to their 
own slaves ? 

40. 
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The lex AElia Sentia required the manumission to be given by the 
form of vindicta. This was held to exclude the minor from giving it 
by testament. Manumission was something more than the disposal of 
a piece of property; it was' the creation of a citizen, and thus might 
consistently be denied to minors whose power of disposing of property 
was unfettered. Justinian, nine years after the Institutes were 
published, abolished the distinction he establishes in the text by a 
Novel (119. 2), containing the words sancimus ut licentia pateat minoribus 
in ipso tempore , in quo eis de reliqua eorum substantia disponere permitti - 
tur, etiam servos suos in uttimis voluntatibus manumittere . 

Tit. VII. DE LEGE FUSIA CANINIA SUBLATA. 

Lege fusia Caninia certus modus con- The lex Fiuna, Caninia imposed a limit 
stitutus erat in servis testamento manu- on manumission by testament; but we 
mittendis. Quain, quasi libertates im- have thought light to abolish this law 
pedientem et quodammodo invidam, as invidiously placing obstacles in the 
tollendam esse censuimus ; cum satis way of liberty. It seemed very un- 
fuerat inhumanum, vivos quidem licen- reasonable, to allow persons, in their 
tiam habere totam suam familiam liber- lifetime, to manumit all their slaves, if 
tate donare, nisi alia causi impediat there is no special reason to prevent 
libertatem, morientibus autem hujus- them, and to deprive the dying of the 
modi licentiam adimere. power of doing the same. 

Gai. i. 42-46 ; C. vii. 3. 

The lex j Fusia Caninia was made in the year a.d. 8, four years after 
the lex AElia Sentia. (Suet. Aug. 40.) Its object was to prevent the 
manumission of crowds of slaves enfranchised in order to gratify the 
vanity of testators, who wished their funeral train to be swollen with 
these witnesses to their liberality. It provided that the owner of two 
slaves might enfranchise both; of from two to ten, half; of from ten to 
thirty, one-third; of from thirty to one hundred, one-fourth; and of a 
larger number, one-fifth; but in no case was the number enfranchised 
to exceed one hundred. The slaves to be manumitted were required 
to be designated by name. The citizenship was so worthless in the 
days of Justinian, that it mattered little how many slaves were made 
free; but in the days of Augustus, the distinction made between the 
living and the dying master, which Justinian calls satis inhumanum^ 
was far from unreasonable. A master might well be trusted not to 
impoverish himself by reckless manumission during his life, and yet 
be denied the power of gratifying his vanity at the expense of his heir. 

Tit. Vm. DE IIS QUI SUI VEL ALIENI JURIS SUNT. 

Sequitur de jure personarum alia We now come to another division re- 
divisio ; nam qusedam personae sui lative to the rights of pei-sons; for some 
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juris sunt, qiuedam alieno juri subject®, persons Are independent, some are sub- 
Rursus earum qu® alieno juri subject® ject to the power of others. Of those, 
sunt, ali® in potestate parentum, alia in again, who are subject to others, some 
potestate donjinorum sunt. Videaraus are in the power parents, others in that 
itaque de iis quae alieno juri subject® of masteie. Let us first treat of those 
sunt: nam si cognoverimus qu® ist® who are subject to others; for, when we 
person® sunt, simul intelligemus quae have ascertained who these are, we shall 
sui juris sunt. Ac prius dispiciamus de at the same time discover who are inde- 
iis qu® In potestate dominorum sunt. pendent. And first let us consider those 

who are in the power of masters. 

Gai. i. 48. 51. 

Justinian now passes to the division of persons as members of a family. 
The head of a Roman family exercised supreme authority over his wife, 
his children, his children’s children, and his slaves. (See Introd. sec. 
40.) He was their owner as well as their master. He alone was sui 
juris , and all the other members of the family were alieni juris , for 
they belonged.to him. The whole group, that is, the head of those in 
his power, were the familia . The head was the paterfamilias , a term 
not expressive of paternity (D. 1. 10. 195. 2), but merely signifying a 
person who was not under the power of another, and who, consequently, 
might have others under his power. An unmarried woman whose 
father was dead, was said to be a materfamilias , a term which, in this 
sense, is only the feminine form of paterfamilias . She was sui juris , 
and might have slaves, though of course she could have no power over 
persons free-born. For if she married, her children were in her hus¬ 
band’s power, not in hers. (See Introd. sec. 40.) 

The word familia was used in so many different senses, that it may 
be as well to collect them here, before entering on the subject of family 
relations. Familia is used to mean,—1. All persons of the blood of the 
same ancestor; 2. The head of the family and all those in his power 
whether slaves or free; 3. All connected by agnation (see Introd. sec. 
45); 4. The slaves of one roan; 5. The property of a paterfamilias , of 
whatever sort. The word is fully explained in a fragment of Ulpian. 
(D. 1. 16. 195.) 

Gains, from v hom much of this section is borrowed, says,— Rursus 
earum personarum qua alieno juri subjected sunt , alia in potestate , alia in 
manu , alia in mancipio sunt (i. 49). The persons in manu were those 
wives who passed through the particular forms of marriage which 
placed a wife in the position of a daughter to her own husband; that 
is, the religious ceremony of confarreatio,t\ie fictitious sale coemptio , and 
usus, or cohabitation unbroken by an absence of three nights in the 
year. (See Introd. sec. 46.) Persons in mancipio were those sold by 
the head of their family, or by themselves with the form of mancipatio . 
(See Introd. sec. 42.) They were said to be sei'torum loco (not servi) 
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with reference to the purchaser, but as to other persons they were free. 
Such sales were merely fictitious, except in the early days of Rome. 
The subjection in manu had ceased before the time of Justinian, and 
he did away with the last traces of that in mancipio. (See Tit. 12.) 


1. In potestate itaque dominorum sunt 
servi. Quae quidem potestas juris gen¬ 
tium est: nam apud omnes peraeque 
gentes animadvertere possumus, domi- 
nis in servos vitae necisque potestatem 
fuisse; et quodcumque per servum ad- 
quiritur, id domino adquiritur. 


1. Slaves ai*e in the power of masters, 
a power derived from the law of nations: 
for among all nations it may be re¬ 
marked that mastere have the power of 
life and death over their slaves, and that 
everything acquired by the slave is ac¬ 
quired for the master. 


Gai. i. 52. 


The power of the master over his slaves was spoken of as the do- 
minica potestas. The origin of this power has been already ascribed to 
the jus gentium. (Tit. 3. 2.) 


2. Sed hoc tempore nullis hominibus 
qui sub imperio nostro sunt, licet sine 
causa legibus cognita in servos suos 
supra modum ssevire ; nam ex constitu¬ 
tions divi Pii Antonini, qui sine causa 
servum suum occiderit, non minus pu- 
niri jubetur, quam qui alienum servum 
occiderit. Sed et major asperitas do¬ 
minorum ejusdem principis constitu¬ 
tion coercetur; nam consultus a qui- 
busdam priesidibus provinciamm de iis 
servis qui ad sedem sac ram vel ad 
statuas principum confugiunt, prgecepit, 
ut si intolerabilis videatur ssevitia domi¬ 
norum, cogantur servos suos bonis con- 
ditionibus venders, ut pretium dominis 
daretur; et recte. Expedit enim reipub- 
licae, ne sua re quismale utatur. Cujus 
rescripti ad dSlium Marcianum emissi 
verba sunt haec: * Dominorum quidem 

potestatem in servos suos illibatam esse 
oportet, nec cuiquam hominum jus 
suum detrahi; sed dominorum interest, 
ne auxilium contra stevitiam vel famem 
vel intolerabilem injuriam denegetur iis 
qui juste deprecantur. Ideoque cog¬ 
nosce de querelis eorum qui ex familia 
.1 ulii Sabini ad statuam confugerunt; et 
si vel durius habitos quam aequum est, 
vel infami injuria affectos cognoveris, 
venire jube, ita ut in potestatem domini 
uoii revertantur. Qui si rues constitu- 


2. But at the present day none of oui 
subjects may use unrestrained violence 
towards their slaves, except for a reason 
recognized by law. Fbr, by a constitu¬ 
tion of the Emperor Antoninus Pius, he 
who without any reason kills his own 
slave, is to be punished equally with one 
who has killed the slave of another. 
The excessive severity of masters is also 
restrained by another constitution of the 
same emperor. For, when consulted 
by certain governors of provinces on the 
subject of slaves, who fly for refuge 
either to temples, or the statues of the 
emperors, he decided that if the severity 
of masters should appear excessive, 
they might be compelled to make sale 
of. their slaves upon equitable terms, so 
that the masters might receive the 
value; and this was a very wise deci¬ 
sion, as it concerns the public good, that 
no one should misuse his own property. 
The following are the terms of this re¬ 
script of Antoninus, which was sent to 
.flSlius Marcianus. ‘ The power of 
masters over their slaves ought to be 
preserved unimpaired, nor ought any 
man to be deprived of his just right. 
But it is for the interest of all masters 
themselves, that relief prayed on good 
grounds against cruelty, the denial of 
sustenance, or any other intolerable 
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tioni fraudem fecerit, eciet me admissum injury, should not be refused. Exa- 
aeveriua executurum.’ mine, therefore, into the complaints of 

the slaves who have fled from the house 
of Julius Sabinus, and taken refuge at 
the statue of the emperor; and, if you 
find that they have been too harshly 
treated, or wantonly disgraced, order 
them to be sold, so that they may not 
fall again under the power of their 
master ; and, if Sabinus attempt to 
evade my constitution, I would have 
him know, that I shall severely punish 
his disobedience/ 

Gai. i. 53; D. i. 6. 2. 

The lex Cornelia de Sicariis , passed by Sylla, b.c. 82, made killing 
the slave of another person punishable as homicide, with death or exile 
(D. ix. 2. 23. 9); and the text tells us that the provisions of this law 
were extended by the Emperor Antoninus Pius to the case of a master 
killing his own slave. The lex Petronia (D. xlviii. 8. 11. 2), passed in 
the time of one of the early emperors, forbade masters to expose their 
slaves to contests with wild beasts. Hadrian required the sanction of 
a magistrate in all cases before death was inflicted. (Spart. in Hadr . 
cap. 18; D. i. 6. 2.) Constantine only permitted moderate corporal 
chastisement to be inflicted, and Justinian in the Code retains his 
enactment. (C. ix. 14.) 

Justinian does not notice the corresponding changes which the 
clemency of later times worked in the control of the master over the 
slave’s property; according to the usage of these times this property, 
called peculium , belonged, in fact, though not in law, to the slave, and 
he often purchased his liberty with it. (Tacit. Ann. xiv. 42; D. xv. 
1. 53.) 


Tit. IX. DE PATRIA POTESTATE. 

In potestate nostra sunt liberi nostri, Our children, begotten in lawful mar- 
quos ex justis nuptiis procreaverimus. riage, are in our power. 

Gai. i. 55. 

The pabria potestas differed originally little, if at all, from the 
dominica potestas. If the sense of ownership was not so complete in the 
former, it was probably limited more by natural feeling than by law. 
The father could sell, expose, or put to death his children. Time, 
however, ameliorated the position of the child, and all that was left 
was a power to inflict moderate chastisement. (C: viii. 47. 31), and to 
sell at the time of birth in cases of extreme necessity. (C. iv. 43. 1.) 
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Constantine condemned the father who killed his child to the punish¬ 
ment of a parricide. (C. ix. 17. 1.) The sale of a child was in general 
fictitious, and only formed the mode by which the child was released 
from the father’s power. 

Like that of the slave, the child’s property was only a peeulium , 
belonging strictly to the father; and whatever the son in potentate 
acquired was acquired for the father, although the son could not make 
his father’s position worse, and the father was not liable for the debts 
and engagements of the son. But under the early emperors a change 
was made, and the son had complete ownership in property acquired 
in war ( castrense peeulium ); Constantine made a further exception of 
property acquired in employments about the court (< quasi-castrense 
peeulium) (see Bk. ii. 9, and Introd. sec. 41); and Justinian only per¬ 
mitted the father to have the usufruct during his life of everything 
coming to the son in any way except from the father himself. (Bk. 
ii. 9.) 

The meaning of justcB nupticB will appear in the next Title. 

Neither age nor marriage, nor anything except emancipation, termi¬ 
nated the power of a father over his son. As we learn from Tit. 12. 4, 
the filiurfamUias might rise to the highest public dignities, even that 
of consul, aud yet he would remain in the power of his father. If a 
daughter married in manu , she passed from her father’s power into 
that of her husband. 

1. Nuptise autem sive matrimonium 1. Marriage, or matrimony, is a bind- 
est viri et mulieris conjunctio, indivi- ing together of a man and woman to 
duam vita consuetudinem continens. live in an indivisible union. 

D. xxiii. 2. 1. 

Nuptice is properly the ceremonies attending the formation of the 
legal tie, and i matrimonium is the tie itself; but the jurists use the two 
terms quite indifferently, as for instance, Modestinus says, 1 nuplim sunt 
conjunctio maris etfemina .’ (D. xxiii. 2. 1.) 

The individua vita consuetude implied a community of rank and posi¬ 
tion, and of sacred and human law, divini et humani juris communicatio 
(D. xxiii. 2. 1), but not necessarily of property. Marriage gave 
neither party any right over the property of the other, except when the 
wife passed in manum , and then all that she had belonged to the hus¬ 
band. 

2. Jus autem potestatrs quod in libe- 2. The power which we have over our 

roe habemus, proprium est civium Ro- children is peculiar to the citizens of 
m&norum ; nulli enim alii sunt homines, Rome ; for no other people have a power 
qui talem in liberos habeant potestatem, over their children, such as we have 
qualem nos habemus. over ours. 

Gai. i. 55. 
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Gaius mentions the Galat® as being reported to have had a similar 
institution. 

3. Qui igitur ex te et uxore tua nasci- 3. The child born to you and your 
tur, in tua potestate est. Item qui ex wife is in your power. And so is the 
filio tuo et uxore ejus nascitur, id est, child bom to your son of his wife, that 
nepos tuus et neptis, seque in tua sunt is, your grandson or granddaughter; so 
potestate, et pronepos et proneptis, et are your great grandchildren, and all 
deinceps ceteri. Qui tamen ex filia tua your other descendants. But a child 
nascitur, in tua potestate non est, sed in bora of your daughter is not in your 
patris ejus. power, but in the power of its own 

father. 

If a woman, although she was not in the power of her husband, had 
children, they were not in her power; and hence, as she could have no 
descendants in her power, it was said, mulier familke sucb et caput et 
finis est , i.e. her family ended with herself. (D. 1. 16. 195. 5.) 


Tit. X. EE NUPTIIS, 

Justas autem nuptias inter se elves Roman citizens are bound together in 
Romani contrahunt, qui secundum prffi- lawful matrimony, when they are united 
cepta legum coeunt, masculi quidem pu- according to law, the males having 
beres, feminse autem viripotentes, sive attained the age of puberty, and the 
patresfamilias sint sive filiifamilias: dum females a mariiageable age, whether 
tamen, si filiiiamilias sint, consensum they are fathers or sons of a family; 
h&beant parentum quorum in potestate but, if the latter, they must first obtain 
sunt. Nam hoc fieri debere et civilis et the consent of their parents, in whose 
iiaturalis ratio suadet, in tantum ut jus- power they are For both natural rea- 
sum parentis prcecedere debeat. Unde son and the law require this consent; so 
qufesitum est an furiosi filia nubere aut much so, indeed, that it ought to pre- 
furiosifilius uxorem ducere possit? Cum- cede the marriage. Hence the question 
que super filio variabatur, nostro pro* has arisen, whether the daughter of a •;.'£? .( 
cessit decisio, qua permissum est, ad man could be married, or his son marry ? 
exemplum filiffi furiosi, filium quoque And as opinions were divided as to the 
posse et sine patris interventu matrimo- son, we decided that as the daughter of 
mum sibi copulare, secundum datum ex & madman might, so may the son of a 
nostra constitutions modum. madman marry without the intervention 

of the father, according to the mode 
established by our constitution. 

C. v. 4. 25. 


In the earliest times of Roman law there were three modes of form¬ 
ing the tie of marriage; first, covfarreatio , a religious ceremony, in 
which none but those to whom the jus sacrum was open could take 
part; secondly, coemptio , a fictitious sale, in which the wife was sold to 
the husband; and lastly, usus , i.e. cohabitation with the intention of 
forming a marriage. All three modes had the same effect on the posi¬ 
tion of the wife. She always passed in manum viri. (See Introd. sec. 
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40.) This incident of marriage was attached to the marriage by mere 
cohabitation and lapse of time, on the analogy of the ownership which 
was acquired in a thing by uninterrupted possession. It was, however, 
open to the wife to * break the use; ’ to prevent, that is, her husband 
gaining complete power over her by lapse of time: the law of the 
Twelve Tables declared that, if the wife absented herself from her 
husband for three nights in the year, the usus should be interrupted, 
and she should remain in her ovvi ifamilia, and not pass into that of her 
husband. This was considered so much more advantageous to the wife 
that, even in the latter days of the republic, almost all marriages were 
formed without the wife passing into the manus of her husband. In 
the time of Justinian she never did so, and the whole distinction of the 
effect of different modes of marriage had been long obsolete. The nup- 
tics were equally justce whether the wife passed in manum or not. 

At no time did these different modes of being married form part of 
the real tie of marriage; they only decided, when the tie of marriage 
was formed, what should be the position of the wife. Neither were the 
religious ceremonies nor the nuptial rites anything more than accesso¬ 
ries of that which created the binding relation between the parties. 
The tie itself was constituted by the consent of the parties—by their 
intention to become man and wife—being expressed and manifested ; 
and the inode in which it was necessary the manifestation should take 
place was that the woman should pass into her husband’s possession. 
A man and woman were not married because they lived together, 
unless they had the intention to be married. Nuptias non concubitus 
sed consensus facit. (D. xxxv. 1. 15.) Neither was the mere expression 
of a consent sufficient to constitute a marriage. There must be an 
actual or constructive passing of the woman into the possession of the 
man. The ordinary sign of this was that she was received into the 
husband’s house, in domum deduci; but this was only the usual and 
most patent sign, and any other clear indication was accepted. If, for 
example, the parties were both personally present and formally con¬ 
sented, the woman was taken to have placed herself, or been placed if 
she were in manu , in the possession of the man (C. v. 17. 11), and the 
marriage tie was formed ; While, on the other hand, a marriage could 
not be effected by a mere written consent between persons not present 
together, as by letter (D. xxiii. 2. 5), without the woman passing into 
the man’s possession by some separate distinct act, such as being 
received into his house. 

In order that the marriage might have the effect oi justce nuptice, it 
was necessary that three conditions should be fulfilled. 1. There must 
be the consent of the parties duly manifested ; 2. The parties must be 
puberes , i.e. the man must be fourteen and the woman twelve years of 
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age; and 3. They must have the connvbium , or legal power of con 
tracting marriage, which ipay be regarded under three heads :—1. 
Under the old law both parties were required to be citizens, or to have 
had so much of citizenship given them as would enable them to form 
Justcs nuptice. Various changes were made on this head, which will be 
noticed under section 11 of this Title. 2. They must not stand within 
the prohibited degrees of relationship ; what these were is discussed 
in the following paragraphs of this Title. 3. If under the power of 
any one, they must have obtained that person’s consent. The husband 
was obliged, even though in his grandfather’s power, to obtain his 
fathers consent; otherwise the grandfather could have eventually in¬ 
creased the number of the father’s family without consulting him (D. i. 
7. 7), which it was against the spirit of the law to allow, as no one could 
have a new suns heres forced on him by agnation against his will. (See 
Tit. 11. 7.) 

The same reason had caused the doubt adverted to in thp text, 
whether, even if the father were incapable of giving his consent, the 
son could introduce new members into his. father’s family. This did 
not apply to the daughter, who could not introduce new members into 
her father’s family. Justinian, in the Code, prescribed the mode in 
which marriage might be validly made either by the son or daughter 
of a madman. The son or daughter of the madman was to submit the 
proposed marriage to be approved, and the gift to the wife, or dowry, 
to be fixed, by the prcefeclus urbi at Constantinople, by the presses or 
bishop of the city in the provinces, in the presence of the curator of the 
madman and his principal relations. Marcus Aurelius had previously 
provided for the case of children of imbecile persons, dementes. (C. v. 
4. 25.) Where the rights of the paterfamilias were not in question, as 
when the son was emancipated, it was not necessary to have the 
father’s consent. (D. xxiii. 2. 25.) 

If the persons, whose consent was necessary, did not give it, the 
marriage was absolutely void, and therefore no subsequent consent 
could ratify it. Thus Justinian says here that the consent, yussus (a 
word denoting the authority of the paterfamilias) must precede the 
marriage. It was not, however, necessary«that the consent should be 
expressly given. If the paterfamilias knew of the marriage and did 
not oppose it, his assent was presumed (C. v. 4. 5) ; and if he were 
absent or a captive for three years, his children might form a marriage 
which he could not afterwards disapprove of. (D. xxiii. 2. 9. 10.) If 
both or either of the parties were impvberes at the time of the marriage, 
the marriage, though then invalid, became valid by their living to¬ 
gether with the intention of being married after puberty was attained. 
(D. xxiii. 2. 4.) 
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1. Ergo non omnes nobis uxores 
dueere licet; nam quarumdam nuptiis 
abstinenduin est. Inter eas enim per- 
sonas quse parentum liberorumve locum 
inter se obtinent, contrahi nupti® non 
possunt : veluti inter patrem et filiam, 
vel avum et neptem, vel matj*em et 
filium, vel aviam et nepotem, et usque 
ad infinitum ; et si tales person® inter 
se coierint, nefarias atque incestas nup- 
tias contraxisse dicuntur. Et hsec adeo 
ita sunt, ut quamvis per adoptionem 
parentum liberorumve loco sibi esse 
co?i>ennt, non possint inter ee matri- 
monio jungi, in tantum ut eti&m disso- 
luta adoption© idem juris mane&t. Ita- 
que earn quae tibi per adoptionem filia 
vel neptis esse coeperit, non poteris 
uxoi*em dueere, quamvis earn emanci- 
paveris. 


1. We may not mairy every woman 
without distinction ; for with some, mar¬ 
riage is ‘forbidden. Marriage cannot be 
contracted Iwtween ]>ersons standing to 
each other in the relation of ascendant 
and descendant, as between a father and 
daughter, a grandfather and his grand¬ 
daughter, a mother and her son, a 
grandmother and her grandson ; and so 
on, ad infinitum. And, if such persons 
unite together, they only contract a 
criminal and incestuous marriage ; so 
much so, that ascendants and descen¬ 
dants, who are only so by adoption, 
cannot intermarry; and even after the 
adoption is dissolved, the prohibition 
remains. You cannot, therefore, marry 
a woman who has been either your 
daughter or granddaughter by adoption, 
although you may have emancipated her. 


Oat, i. 58, 59. 


When two persons were related by being agnati to each other, they 
were exactly in the same relative position, so far as regarded the power 
of-marrying, as if they had been related in the same degree by blood. 
If the tie of agnatio was dissolved by emancipation, the tie of blood, if 
any, would of course remain, and be a bar to marriage ; but if there 
were no tie of blood, that is, if one of the parties had entered the family 
by adoption, then, if the emancipated person had, while the agnatio 
subsisted, occupied the position of ascendant or descendant to the other 
person, marriage was forbidden, but if of* a collateral, it was allowed. 


2. Inter eas quoque personas quse ex 
transverso gradu cognationia junguntUr, 
est qu®dam similis observatio, sed non 
tanta. Sane enim inter fratrem soro- 
remque nupti® prohibit® sunt, sive ab 
eodem patre eademque matre nati fue* 
rint, sive ex alterutro eorum ; sed si qua 
per adoptionem soror tibi esse coeperit, 
quamdiu quidem constat adoptio, sane 
inter te et earn nupti® consistere non 
possunt; cum vero per emAucipationem 
adoptio sit dissoluta, poteris earn uxo- 
rem ducere. Sed et si tu emancipatus 
fueris, nihil est impedimento nuptiis. 
Et ideo constat, si quis generum adop- 
• tare velit, debere eum ante filiam 
emaneipare; et si quis velit nunun 
adoptare, debere eum ante filium eman¬ 
ci pa j-e. 


2. There ai*e also restrictions, though 
not so extensive, on marriage between 
collateral relations. A brother and 
sister ai-e forbidden to many, whether 
they are the children of the same father 
and mother, or of one of the two only. 
And, if a woman becomes your sister 
by adoption, so long as the adoption sub¬ 
sists, you certainly cannot marry; but, 
if the adoption is destroyed by emanci¬ 
pation, you may marry her ; as you 
may also, if you yourself are emanci¬ 
pated. Hence it follows, that if a man 
would adopt his son-in-law, he ought 
first to emancipate his daughter ; and if 
he would adopt his daughter-in-law, h* 
ought previously to emancipate his son. 


Gal. i. GO, 61; D. xxiii. 2. 17. 1. 
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To adopt a son-in-law would be to make him brother by agnation 
of his own wife. The bar did not invalidate the previous marriage, 
but operated to restrain the adoption, until the daughter had been 
emancipated. 

3. Fr&tris vero vel sororis filiam uxo* 3. A man may not marry the daughter 

rem ducere non licet. Sed nec neptem of a brother, or a sister, nor the grand- 
fratris vel soi-oris qnis uxorem ducere daughter, although she is in the fourth 
potest, quamvis quarto gradu sint; cu- degree. For when we may not many 
jus enim filiam uxorem ducere non licet, the daughter of any person, neither may 
neque ejus neptem permittitur. Ejus we many the granddaughter. But there 
vero mulieris quam pater tuus adopta- does not appear to be any impediment 
vit, filiam non videris impediri uxorem to marrying the daughter of a woman 
ducere, quia neque naturali neque civili whom your father has adopted; for she 
jure iibi conjungitur. is no relation to you, either by natural 

or civil law. 

Ga.i i. 62; D. xxiii. 2. 12. 4. 

In the direct line every degree represents a generation. The son 
is in the first degree with respect to his father; the grandson in the 
second with respect to his grandfather. In the collateral line the gen¬ 
erations are taken first up to and then down from the common an¬ 
cestors. For instance, first-cousins are in the fourth degree. From 
either cousin to his father is one degree, from the father to the grand¬ 
father is another, from the grandfather to the father of the other 
cousin is a third, and from that father to that cousin is a fourth. 

The marriage of an uncle with a niece had been legalized in favor 
of Claudius and Agrippina (Suet, in Claud. 26); but prohibited by 
Constantine. (Cod. Theod. i.) 

The children never followed the family of the mother, and there¬ 
fore, though she was adopted, remained as they were before. But of 
course a daughter could not have married an adopted son’s son. 

4. Duorum autem fratrum vel soro- 4. The children of two brothers or 

rum liberi, vel fratris et sororis, jungi. two Bisters, or of a brother and sister, 
possunt. may marry together. 

D. xxiii. 2. 3. 

The marriage of first-cousins, forbidden by preceding emperors, had 
again been legalized by Arcadius and Honorius. (C. v. 4. 19.) 

5. Item amitam, licet adoptiv&m, du- 5. So, too, a man may not marry his 

cere uxorem non licet; item nec mater- paternal aunt, even though she be so 
tenun, quia parentum loco habentur. only by adoption; nor his maternal aimt $ 
Qua ratione verum eat, magnam quoque because they are regarded in the light 
amitam et m&terter&m magnam pro- of ascendants. For the same reason, no 
hiberi uxorem ducere. person may many his great aunt, either 

paternal or maternal. 

Gil. i. 62; xxiii. 2. 17. 2. 
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It was of course only possible to be in the same family with an 
adopted aunt on the father’s side. A mother’s sister by adoption 
would be in the family to which the mother belonged by birth, where¬ 
as the nephew would be in the family of the father, and therefore 
adoptivam is added to amitam only, not to materteram. 

Every person in the first degree from a common ancestor was con¬ 
sidered, so far as regarded marriage, in the position of that ancestor. 
Thus an aunt, being in the first degree from the grandfather, the 
common ancestor was looked upon as standing in the place of that 
grandfather (parentis loco habetur ), and could not therefore marry her 
nephew. A cousin would be in the second degree from the common 
ancestor, and therefore proximity would not be a bar to the union. 


6. Adfinitatis quoque veneration© qua- 
rumd&m nuptiis abstinendum est, ut 
ecce ; privignam aut numm uxorem du- 
cere not licet, quia utraeque filiae loco 
sunt. Quod ita scilicet accipi debet, si 
fuit nurus aut privigna tua; nam si ad- 
hue nurus tua est, id est, si adhuc nupta 
eat filio tuo, alia ratione uxorem earn du¬ 
cere non possis, quia eadem duobus 
nupta esse non potest. Item si adhuc 
privigna tua est, id est, si mater ejus 
tibi nupta est, ideo earn uxorem ducere 
non poteris, quia duas uxores eodem 
tempore habere non licet. 


6. There are, too, other marriages 
from which we must abstain, from re¬ 
gard to the ties created by mairiage; 
for example, a man may not many his 
wife’s daughter, or his son’s wife, for 
they are both in the place of daughters 
to him; and this must be understood to 
mean those who have been our step¬ 
daughters or daughters-in-law ; for if a 
woman is still your daughter-in-law, that 
is, if she is still married to your son, you 
cannot marry her for another reason, as 
she cannot be the wife of two persons at 
once. And if your step-daughter is 
still your step-daughter, that is, if her 
mother is still married to you, you can¬ 
not marry her, because a person cannot 
have two wives at the same time. 


Gai. i. 63. 


Affinitas is the tie created by marriage between each person of the 
married pair and the kindred of the other. 


7. Socrum quoque et novercam pro¬ 
hibitum est uxorem ducere, quia matris 
loco sunt. Quod et ipsum dissoluta de- 
mum adfinitate procedit; alioquin, si 
adhuc noverca est, id est, si adhuc patri 
tuo nupta est, communi jure impeditur 
tibi nubere, quia eadem duobus nupta 
esse non potest. Item si adhuc socrus 
est, id est, si adhuc film ejus tibi nupta 
est, ideo impediuntur nuptise, quia duas 
uxores habere non possis. 


7. Again, a man is forbidden to marry 
his wife’s mother, and his father’s wife, 
because they hold the place of mothers 
to him; a prohibition which can only 
operate when the affinity is dissolved; 
for if your stepmother is still your step¬ 
mother, that is, if she is still married to 
your father, she would be prohibited 
from marrying you by the common rule 
of law, which forbids a woman to have 
two husbands at the same time. So if your 
wife's mother is still your wife’s mother, 
that is, if her daughter is still married to 
you, you cannot many her, because you 
cannot have two wives at the same time. 


Gai. i. 63. 
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The Institutes do not notice the marriage of a brother and sister-in- 
law. It was permitted up to the time of Constantine, who forbad it. 
(Cod. Theod. i. 2.) The prohibition was renewed by Valentiniau, 
Theodosius, and Arcadius. (C. v. 5. 5.) 


8. Mariti t&men films ex alia uxore, et 
uxoris filia ex alio marito, vel contra, 
matrimonium recte contr&hunt, licet ha- 
beaut fratrem soroi*emve ex inatrimonio 
l*etea contract*) natos. 


9. 8i uxor tua post divortium ex alio 
filiaxn procreaverit, haec non est qui- 
dem privigna tua, sed Julianna hujus- 
modi nuptiis abstineri debere ait: nam 
nec sponsam filii nurum esse, nec patris 
gponsam novercam esse, rectius tamen 
et jure facturos eos qui hujuamodi nup¬ 
tiis abstinuerint. 


8. The son of a husband by a former 
wife, and the daughter of a wife by a 
former husband, or the daughter of a 
husband by a former wife, and the son 
of a wife by a former husband, may law¬ 
fully contract marriage, even though 
they have a brother or sister born of 
the second marriage. 

9. The daughter of a divorced wife 
by a second husband is not your step¬ 
daughter ; and yet Julian says we ought 
to abstain from such a marriage. For 
the betrothed wife of a son is not your 
daughter-in-law; nor your betrothed 
wife your son’s step-mother; and yet it 
is more decent and more in accordance 
with law to abstain from such marriages. 


D. xxiii. 2. 12. 1, and foil. 


The sponsalia constituted in no way a binding tie. They were, as 
far as law went, mutual promises to contract a tie. Sponsalia sunt spon- 
no et repromissio nuptiarum futurarum. (D. xxiii. 1.1.) All that was 
necessary was, that the parties, and their respective patresfamiUas , 
should consent, and that the betrothed should have attained the age of 
seven years. Either party wishing to renounce the engagement, 
which by law was always permissible, could do so by announcing the 
wish in these words— conditione tua non utor . Hence it could only be 
custom founded on a respect for boni mores that prevented a father mar¬ 
rying his son’s betrothed, or a son his father’s. 

10. Plud certum est, serviles quoque 10. It is certain that the relationship 
cngnationes impedimento nuptiis esse, si of slaves is an impediment to marriage, 
forte pater et filia aut frater et soror even if the father and daughter or 
manumis8i fuerint. brother and sister, as the case may be, 

have been enfranchised. 

D. xxiii. 2. 14. 2. 

The union of slaves, amtvbernium y was not recognized in law as a 
marriage, but still the law did not permit natural ties to be violated in 
the case of slaves, any more than in the case of the issue of concubin¬ 
age, or that of illicit commerce. (C. v. 4. 4.) Of course a manumission 
must have taken place, or there could be no question of nuptice; but if 
slaves were freed, then, although competent to contract a marriage, 
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they were bound by the ties of blood, and could not marry any one 
connected with them by close natural relationship. 


11. Sunt et alia person® qu® propter 
diversasrationes nupti&s con t rah ere pro- 
hibentur, quas in libris Digestorum seu 
Pandectarum ex veteri jure coHectarum 
enumerari permisimus. 


11, Thei*e are other persons also, be¬ 
tween whom marriage is prohibited for 
different reasons, which we have per¬ 
mitted to be enumerated in the books of 
the Digests or Pandects, collected from 
the old law. 


D, xxiii. 2. 44, pr. and 1. 


The reasons alluded to are not, like the preceding, founded on near¬ 
ness of relationship or other tie, but on public or political grounds. 
The patres and plebs could not intermarry till the lex Canuleia. Nor 
the freeborn and freedmen till the lex Julia and Papia Poppoea. (D. 
xxiii. 2. 23.) These laws prohibited the marriage of senators with 
llberti, but allowed that of other freeborn, forbidding at the same time 
all freeborn to marry actresses or women of openly bad character. (D. 
xxiii. 2. 41.) Constantine extended the prohibition to marrying women 
of the lowest class, humiles abjectame persona . (C. v. 27. 1.) This was 

repealed by Justinian. {Nov. 117. 0.) The guardian could not marry 
his ward before she was twenty-six years of age, unless betrothed or 
given to him by her father. (D. xxiii. 2. 60.) The governor of a 
province could not, while he held his office, marry a native of that 
province (D. xxiii. 2. 38. 57), lest he should abuse his authority* The 
ravisher could not marry the woman he violated. (C. ix. 13. 2.) Nor 
the adulturer his accomplice. (Nov. 134.) Nor a Jew a Christian. 
(C. i. 9. 6.) 

While the distinction between Latini and cites remained in force, a 
citizen could not marry a Latina (excepting where Latinitas carried 
with it the connubium ), nor could he marry a peregrina , without the 
permission of the emperor. But the unauthorized union of a citizen 
with a Latina or peregrina was recognized as matrimonium , though not 
as justa nuptias . The wife was termed in such a case injusla uxor. 
None of the rules of law as to patria potestas and dos applied to such a 
union, but the breach of the tie would be looked on as adultery. (D. 
xlviii. 5. 13. pr. 1.) 


12. Si adversus ea qu® diximus, ali- 
qui coierint, nec vir, nec uxor, nec nup- 
tiffi, nec matrimonium, nec dos intelligi- 
tur. Itaque ii qui ex eo coitu nascuntur, 
in potestate patris non sunt, sed tales 
sunt (quantum ad patriam potestatem 
pertinet) quales sunt ii quos mater vul- 
go concepit: nam nec hi patrem habere 


12. If persons unite themselves in con¬ 
travention of the rules thus laid down, 
there is no husband or wife, no nuptials, 
no mamage, nor marriage portion, and 
the children born in such a connection 
are not in the power of the father. For, 
with regard to the power of a father, 
they are in the position of children con- 
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ceived in prostitution, who are looked 
upon as having* no father, because it is 
uncertain who he is; and are therefore 
caHed spurn, either from a Greek word 
oTTopa&riv , meaning* 4 at hazard,' or as 
being sine poire, without a father. On 
the dissolution of such a connection there 
can be no claim made for the demand 
of a marriage portion. Persons who 
contract prohibited marriages are liable 
also to further penalties set forth in our 
imperial constitutions. 

Gai. i. 64; D. i. 5. 23; D. xxiiL 2. 52. 

Under the head of stuprum the Romans included every union of the 
sexes forbidden by morality. Different punishments awaited the guilty 
according to the degree of crime implied in the union. (Cod. v. 5. 4.) 
But the law recognized and regulated in concubinage (concubinatus) a 
permanent cohabitation, though without the sanction of marriage, be¬ 
tween parties to whose marriage there was no legal obstacle. In every 
case where such an obstacle existed, unless the obstacle was one merely 
founded on public policy, such as that of being governor of a province, 
who was not permitted to marry a native of that province, the law 
inflicted a punishment on parties cohabiting in defiance of law. The 
chief incident of the Roman concubinatus , which was so far restricted 
that a man could not have two concubines at once, or a wife and a con¬ 
cubine, was, that the children could be legitimatized, and so placed on 
a footing with the offspring of a legal marriage. Between the forma¬ 
tion of such a union, and the contracting a legal marriage, there seems 
to have been no difference except what rested in the intention of the 
parties. If two persons lived together, it was the intention with which 
they did so which decided whether the uniou was concubinage or mar¬ 
riage. Concubinam ex sola animi destinatione wstimari oportet. (D. xxv. 
7. 4.) If there was no affectio maritalis , no intention to treat the woman 
as a wife, she was not a wife. Of course, practically, the question of 
consent was seldom, if ever, left doubtful. Generally speaking, an 
instrument fixing the amount settled respectively by the husband and 
wife, was drawn up, and the consent was publicly given in the pres¬ 
ence of friends. And as concubinage was a dishonorable state, the 
presumption in favor of marriage, when the woman was of honest 
parentage, and of good character, was very strong. To the union of 
concubinage none of the incidents of marriage attached. No dowry 
could be asked for, no settlement was made by the man: the children 
were not in the power of the father. But the connection was separated 
from that of a temporary intercourse by no man being allowed to have 
two concubines, or a wife and a concubine at the same time, and by the 


irrtelligtmtHr, cum his eti&ra pater incer- 
tus est. Unde solent spurii appeLI&ri, 
vel a Grreca voce quasi oTcopatirjv concep¬ 
ts ; vel quasi sine patre filii. Sequitur 
ergo, ut dissolnto tali coitu nee dofcis ex¬ 
action! locus sit. Qui autem prohibitas 
nuptias contrahunt, et alias poenas pa- 
tiuntur, quae saciis constitutionibus con¬ 
tinental*. 


Digitized by Google 



102 


LIB. L TIT i X. 


power which was given to legitimatize the children, and place them in 
the position of the offspring of a legal marriage. (See next paragraph.) 

In a legal marriage, without conventio in manum , the manage portion 
of the wife (dos) belonged to the husband during the continuance of the 
marriage. In early times his power over the dos was unrestricted, but 
afterwards successive limitations of this power were introduced. (See 
Bk. ii. Tit. 7. 3; Tit. 8. Introd. paragr.) The settlement on the wife 
by the husband (donatio propter nuptias) belonged, during the marriage, 
to the wife, but was managed by the husband. (See Bk. ii. Tit. 7. 3.) 
When the marriage was dissolved, which it might be by death, loss of 
liberty, captivity, or divorce (D. xxiv. 2.1), the dos was returned to the 
wife or her father. Divorce was always permitted if either party 
ceased to wish to preserve the tie of marriage, which was only looked 
on as a contract resting on mutual consent. But, unless both parties 
consented to a divorce, heavy penalties were attached to its being 
insisted on by one alone ( repndium ), unless any of the grounds for 
divorce established by law, such as adultery or criminal conduct (Cod. 
v. 17. 8), could be shown to exist; and the fact of repudiation had to 
be established by the presence of seven citizens as witnesses, and a 
libettus repudii. After the divorce either party might, after a fixed 
interval, marry again. 

13. Aliquando autem evenit ut liberi 13. It sometimes happens, that chil- 
qui, statim ut nati sunt, in potestate pa- dren who at their birth were not in the 
rentum non fiant, postea autem redig&n- power of their father, are brought under 
tur in potestatein parentum. Qualis est it afterwards. Such is the case of a 
is qui, dum naturalis fuerat, postea curite natural son, who is given to the curia* 
datus potestati patris subjicitur : nec and then becomes subject to his father's 
non is qui a muliere libera procreatus, power. Again, a child born of a free 
cujus matrimonium minime legibus in- woman, with whom marriage was not 
terdictum fuerat, sed ad quam pater prohibited by any law, but with whom 
consuetudinem habuerat, postea ex nos- the father only cohabited, will likewise 
tin constitutione dotalibus instrumentis become subject to the power of his 
compositis in potestate patris eflicitur. father if at any time afterwards mstru- 
Quod si alii liberi ex eodem matrimonio ments of dowry are drawn up according 
fuerint procreati, similiter nostra con- to the provisions of our constitution, 
stitutio praebuit. And this constitution confers the same 

benefits on any children who may be 
subsequently bom of the same marriage. 

Gai. i. 65; C. v. 27. 10. 

By legitimation the offspring of concubinage were placed in the posi¬ 
tion of liberi legitimi , and this was effected in three ways: 1. By obla¬ 
tion to the curia ; 2. By the subsequent marriage of the parents; and 
3. By a rescript of the emperor, a mode introduced by Justinian in the 
74th Novel. The curia was the class from which, in provincial towns, 
the magistrates were eligible. To be a member was a distinction, but 
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an onerous one, from the expenses and burdens attached to the posi¬ 
tion. In order to prevent the order decaying through unwillingness to 
incur the expenses attending it, Theodosius and Valentinian permitted 
citizens, whether themselves members of the curia or not, to present 
their children born in concubinage to, and make them members of, the 
order (Cod. v. 27. 3), by which they became legitimate, and the heirs 
of their father. This mode of legitimation, which could, of course, 
only be adopted when the parents were rich, did not, however, make 
the children complete members of the father’s family. They became 
his legitimate children, but gained no new relationship or right of suc¬ 
cession to any other member of his family. (C. v. 27. 9.) 

Constantine first established that natural children should be made 
legitimate by the subsequent marriage of their parents. The law 
required that at the moment of conception the parents should have been 
capable of a legal marriage; that an instrument settling the dowry 
{imtrumenlum do tale), or at least attesting the marriage (instrumentum 
nuptiale ), should be drawn up, and that the children should ratify the 
legitimation, for no one was made legitimate against his will. (Nov. 
89.11.) 

If the mother were dead or had disappeared, and the marriage was 
thus impossible, the emperor would by a rescript allow the natural 
children (if there was no legitimate one) to be placed in the position 
they would have held if the marriage had taken place, as he would also 
if a father by his testament expressed his wish to that effect. 


Tit. XL DE ADOPTIONIBUS. 

Non solum autem naturales liberi, se- Not only are our natural children, os 
enndum ea quae diximus, in potestate we have said, in our power, but those 
nostra sunt, verum etiam ii quos adop- also whom we adopt, 
tamus. 

Gai. i. 97. 


Before the time of Justinian, the effect of adoption (see Introd. sec. 
42) was to place the person adopted exactly in the position he would 
have held had he been born a son of the person adopting him. All the 
property of the adoptive son belonged to his adoptive father. The 
adoptive son was heir to his adoptive father, if intestate, bore his name 
(retaining, however, the name of his own gem , with the change of -us 
into - anm , as Octavius, Octavianus), and shared the sacred rites of the 
family he entered. 

Naturales liberi is here opposed to adoptivi , not, as in the last Title, 
to legiUmi, 
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1. Adoptio autem duobus modis fit, 
ant principali rescripto, aut imperio ma- 
g-istratus. Imperatoris auctoritate adop- 
tare quis potest eos easve qui quceve sui 
juris sunt: qu» species adoptionis dici- 
tur adrog-atio. Impeiio magistratus 
adoptare licet eos easve qui quseve in 
potestate pai*entum sunt, sive piimum 
gradum liberonim obtineant, qualis fili- 
ug, filia, sive inferiorem, qualis est nepos 
neptis, pronepos proneptis. 

Gai. x. 


1. Adoption takes place in two ways, 
either by imperial rescript, or by the 
authority of the magistrate. The im¬ 
perial rescript gives power to adopt 
persons of either sex who are sui juris ; 
and this species of adoption is called ar- 
rogation. By the authority of the mag¬ 
istrate we adopt persons in the power of 
an ascendant, whether in the first de¬ 
gree, aB sons and daughters, or in an 
inferior degree, as grandchildren or 
great-grandchildren. 

98, 99. 


A public character was always attached in ancient Roman law to bo 
an important an alteration in families as adoption. (See IntTod. sec. 
42.) The sanction of the curies was probably necessary to its validity, 
when the family of a member of the curia was affected. If the person 
adopted was sui juris , his entry into a new family (arrogatio) was jeal¬ 
ously watched, as the pontiflees would never allow it where there was 
any likelihood of the sacred rites of the family he quitted becoming 
extinct by his departure from it. The form of gaining the consent of 
the curia was even continued when the curia were only represented by 
thirty lictors, until the rescript of the emperor was substituted as a 
means of effecting arrogations. 

What were the forms of arrogation when neither the person arro¬ 
gated nor the person arrogating belonged to the body of the curia , we 
have no certain knowledge ; but we may guess arrogation was effected 
by a fictitious suit, in which the person arrogated was claimed as the 
child of the arrogator, and let judgment go by default. 

If the person adopted were under the power of another, the person 
under whose power he was had to release him from that power, which 
he did by selling him (mancipatio) three several times, which destroyed 
his own patria potestas (see Introd. sec. 42), and then giving him up^ot 
the adopting parent by a fictitious process of law, called *injure cessioj 
in which he wag claimed and acknowledged as the child of the person 
who adopted him, and pronounced to be so by the magistrate before 
whom the proceeding was held (imperio magistratus). The word adoptio 
was common to both processes, both to arrogatio y said by Gaius to be 
derived from rogo, because the person arrogated was asked before the 
curia whether he consented (Gai. i. 99), and to adoptio in its more lim¬ 
ited sense of the adoption of a person not sui juris . For the ceremonies 
previously required for the adoption of a person alieni jwris y Justinian 
substituted the simple proceeding of executing, in presence of a magis¬ 
trate, a deed, declaring the fact of the adoption—the parties to the 
adoption, that is, the person giving, the person given, and the person 
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receiving, being personally present to give their consent. But it was 
sufficient if the consent of the party adopted were expressed by his not 
declaring his dissent— non contradicente . (C. viii. 48. 11. Tit. 12. 10.) 


2. Sed hodie, ex nostra constitutions, 
cum tiliusfamilias a patre natural! ex¬ 
tranet pei*sonae in adoptionem datur, 
jura potestatis p&tris naturalis miuime 
dissolvuntur, nec quicquam ad patrem 
adopt!vum transit, nec in potestate ejus 
est, licet ab intestato jura successionis ei 
a nobis tributa sint. Si vero pater natu¬ 
ralis non extraneo, sed avo filii sui raa- 
terno, vel si ipse pater naturalis fuerit 
emancipatus, etiam avo paterno vel 
proavo simili raodo paterno vel materno 
tiliuin suum dederit in adoptionem: in 
hoc casu, quia concuirent in unam per¬ 
sonam et natural i a et adoptionis jura, 
manet stabile jus patris adoptivi, et 
naturali vinculo copulatum, et legitimo 
adoptionis nodo constricturo, ut et in 
potestate bujusmodi. patris adoptivi sit. 


2. But now, by our constitution, when 
a fiHusfamUias is given in adoption by 
bis natural father to a stranger, tbe 
power of the natural father is not dis¬ 
solved ; no right passes to the adoptive 
father, nor is the adopted son in his 
power, although we allow such son the 
right of succession to his adoptive father 
dying intestate. But if a natural father 
should give his son in adoption, not to a 
stranger, but to the son’s maternal 
grandfather j or, supposing the natural 
father has been emancipated, if he gives 
the son in adoption to the son’s paternal 
grandfather, or to the Bon’s paternal or 
maternal gi*eat - grandfather, in this 
case, as the rights of nature and adop¬ 
tion concur in the same person, the 
power of the adoptive father, knit by 
natural ties and sti*engthened by the 
legal bond of adoption, is preserved 
undiminished, so that the adopted son 
is not only in the family, but in the 
power of his adoptive father. 

48. 10. 


The change made by Justinian in the law of adoption (C. viii. 48.10) 
completely altered its character. It used sometimes to happen under 
the old law, that a son lost the succession to his own father by being 
adopted, and to his adopted father by a subsequent emancipation. 
Justinian wished to remedy this effectually. He therefore provided 
that the son given in adoption to a stranger, that is, any one not 
an ascendant, should be in the same position to his own father as 
before, but gain by adoption the succession to his adopted father, 
if the adopted father died intestate. The adoptive father was not, 
however, bound, like the natural father (Bk. ii. Tit. 18), to leave him a 
share of his property, if he made a will. In this kind of adoption, 
which commentators have termed the adoptio minus plena , the adoptive 
son still remained in the family of his natural father; and the 
only change which adoption caused, was, that he acquired a right of 
succession to his adoptive father, if intestate. (Bk. iii. Tit. 1. 14.) 

When the person to whom the adoptive son was given, was one of his 
own descendants, then the old law was permitted to regulate the 
effects of the adoption, and the adoption in this case was what the 
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commentators term adoptio plena . The adoptive son entered the family 
of the ascendant, who became his adoptive father. A grandson was not 
naturally in the same family with his maternal grandfather, and could 
only enter the family of his maternal grandfather by being adopted. 
If he had been born after his father had been emancipated, he would 
not be in the same family with .his paternal grandfather, who might 
therefore wish to adopt him. It was even possible that he might be 
adopted by his own father; for if bora before his father was emanci¬ 
pated, his grandfather might have emancipated his father without 
emancipating him, and then might afterwards have given him in 
adoption to his father 

3. Cum autem impubes per principale 3. When any one, under the age of 
rescriptum adrogatur, causa cognita puberty, is arrogated by the imperial 
adrogatio permittitur, et exquiritur rescript, the arrogation is only allowed 
causa adrogationis an honesta sit expe- when inquiiy has been made into the 
diatque pupillo, et cum quibusdam con- circumstances of the case. It is asked, 
ditionibus adrogatio fit: id est, ut what is the motive leading to the arro- 
caveat adrogator person® public®, hoc gation, and whether the arrogation is 
est tabulario, si intra pubertatem pu- honorable and expedient for the pupiL 
pillus decesserit, resfcituturum se bona And the arrogation is always made 
illis qui, si adoptio facta non esset, ad under certain conditions; the aiTogator 
successionem ejus venturi essent. Item is obliged to give security before a pub- 
non alias emancipare eum potest adro- lie person, that is, before a notary, that 
gator, nisi causa cognita dignus emanci- if the pupil should die within the age 
patione fuerit, et tunc sua bona ei of puberty, he will i*estore all the 
reddat. Sed etsi decedens pater eum property to those who would have suc- 
exheredaverit, velvivus sine justa causa ceeded him if no adoption bail been 
eum emancipaverit, jubetur quartam made. Nor, again, can the arrogator 
partem ei bonorum suorum relinquere, emancipate the person arrogated,unless, 
videlicet prater bona qu® ad patrem on examination into the case, it ap- 
adoptivum transtulit et quorum com- pears that the latter is worthy of eman- 
modum ei postea adquisivit. cipation ; and, even then, the arrogator 

must restore the property belonging to 
the person he emancipates. Also, even 
if the arrogator, on his death-bed, has 
disinherited his arrogated son, or, dur¬ 
ing his life, has emancipated him with¬ 
out just cause, he is obliged to leave 
him the fourth part of all his goods, 
besides what the son brought to him at 
the time of arrogation, or acquired for 
him afterwards. 

Gai. i. 102; D. i. 7. 18 ; D. xxxviii. 5. 13. 

Neither women nor children under the age of puberty could be arro¬ 
gated. Arrogation was first permitted in the case of the latter by Anto¬ 
ninus Pius (Ulp. Reg . viii. 5 ; D. i. 7. 21), but only after strict inquiry 
had been made into the circumstances of the case. Besides the 
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general inquiry which took place in every case of adoption, as to the 
ages of the parties, and the possible injustice to other members of the 
family, whieh the introduction of a new member might give rise to, in 
this case inquiry was made whether the character and circumstances 
of the proposed arrogator were such as to make it probable that 
the arrogation would be beneficial to -the person arrogated. Further, 
certain regulations were made, designed to protect the property of the 
imputes, which were briefly as follows:—1. If the arrogated son died 
before puberty, the arrogator had to restore the property of the son to 
that son’s natural heirs. 2. If the arrogated son was disinherited or 
was emancipated without good reason before puberty, the arrogated 
son received back all his own property, and also received one-fourth of 
the property of the arrogator, called the quarta D. Pii , quarta Antonina , 
as having been first required by that emperor. 3. If the son were 
emancipated before puberty for a good reason, the son received 
his own property from the arrogator, but nothing more. 4. Lastly, 
if the arrogated son, on attaining puberty, wished to rescind the arroga¬ 
tion, he was at liberty to do so, if he could show it was prejudicial to him. 
Under Justinian arrogated persons and persons adopted by ascendants 
were treated as cognati in the succession to the natural father (Bk. iii. 
6. 3); and, in the intestate succession to the arrogated son, the arro¬ 
gator was postponed to the children and brothers and sisters of the 
arrogated son (Bk. iii. 10. 2), and the arrogator had only the usufruct 
of the property of the arrogated son while the arrogated son was living. 

There is some little doubt when arrogation was first made per rescrip - 
turn prindpis . However, Ulpian (Reg. viii. 5) expresses himself too 
plainly to admit of a doubt that in his time arrogation was made per 
populum (i.e. by the curies represented by lictors), and not by imperial 
licence. He further adds, that arrogation was only made at Rome 
(Reg. viii. 4), and, of course, when the system of permitting it by 
. imperial rescript was adopted, place could have nothing to do with 
arrogation. 

The tabularii here spoken of were public notaries, who kept public 
registers (tabtdw), on which formal acts were recorded. 

4. Minorem natu majorem non posse 4. A younger person cannot adopt an 
adoptare placet. Adoptio enim naturam older; for adoption imitates nature; and 
imitatur, et pro monstro est ut major sit it seems unnatural, that a son should be 
filius quam pater. Debet itaque is qui older than his father. Any one, there- 
ribi filium per adoptionem vel adroga- fore, who wishes either to adopt or arro- 
tioaera facit, plena pubertate, id est, gate a son should be the elder by the 
decern et octo annis prsecedere. term of complete puberty, that is, by 

eighteen years. 

D. i. 7. 15. 3; D. i. 7. 16; D. i. 7. 40. 1. 
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As long as the required number of years intervened, there was no 
further positive rule as to age; but it being in the discretion of the 
emperor to allow adoption or not, there was generally a disposition to 
refuse it unless the person who wished to adopt was of such an age as 
to make it improbable he should have children of his own. (D. i. 7. 15.) 

The legal age of puberty in males was fourteen; but eighteen was 
the age at which the body was considered to be fully developed in all 
cases, plena pubertas. 

5. Licet autem et in locum nepotis vel 5. A person may adopt another as 
pronepotis, vel in locum neptis vel pro- grandson or granddaughter, great- 
neptis, vel deinceps adoptare, quamvis grandson or great-granddaughter, or 
filium quia non habe&t. any other descendant, although he has 

no bo n. 

It would have seemed, without express enactment, that a person, to 
have a grandson in his power, must have or have had a son, as the sons 
of his daughter would not be in his power. But, as we know, the 
maternal grandfather might adopt. With respect to the degrees of 
marriage, it sometimes made an important difference whether a person 
was adopted as a son or grandson. The natural (i.e. nou- adoptive) 
granddaughter, for instance, of the person adopting would be cousin or 
niece of the person adopted, according as he was adopted as a grand¬ 
son or son, and might marry him in the one case and not in the other. 


6. Et tarn filium alien urn quis in locum 6. A man may adopt the son of another 

nepotis adoptare potest, quam nepotem as his grandson, and the grandson of 
in locum filii. another as his son 

7. Sed si quis nepotis loco adoptet, vel 7. If a man adopts a grandson to be 
quasi ex eo filio quern habet jam adop- the son of a son already adopted, or of & 
tatum, vel quasi ex illo quem naturalem natural son. in his power, the consent of 
in sua potestate habet, in eo casu et this son ought first to be obtained, that 
filius consentire debet, ne ei invito suus he may not have a suite heres given him 
heres adgnascatur. Sed ex contrario. against his will. But, on the contrary, 
si avus ex filio nepotem det in adop- if a gi-andfather gives his grandson by a 
tionem, non est necesse filium consentire. son in adoption, the consent of the son is 

not necessary. 

D. i. 7. 6. 10, II; D. xxiii. 1. 18. 1. 

A grandson could be adopted either generally, when he was supposed 
to be the issue of a deceased son, and so was sui juris at the death of 
the grandfather; or, specially as the son of a particular son, in which 
case he came under that son’s power when the grandfather died. The 
grandfather could at his pleasure diminish, but could not add to the 
number of his son’s family: because otherwise the son would have had 
a suns heres (see Introd. sec. 77) forced on him against his will, to take 
a share of Sis property. 
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8. In plorimls autem causis adsimila- 8. He who Is either adopted or arro- 
tor is qui adoptatus vel adrogatus est ei gated is assimilated, in many points, to 
qni ex legidmo matrimonio natus est. a son born in lawful matrimony; and 
Et ideo si quis per imperatorem, give therefore, if any one adopts a person 
apud pnetorem, vel apud pnesidem pro- who is not a stranger by imperial re- 
vinciae non extraneum adoptaverit, po- script, or before the praetor, or the presses 
test eamdem alii in adoptionem dare. of a province, he can afterwards give in 

adoption to another the person whom he 
has adopted. 

Gal. i. 105. 

The text says that the adoptive son is assimilated to the natural in 
plurimis causis , and not altogether; because, among other differences, 
if the adoptive son left his adoptive family, he ceased to have any rela¬ 
tionship whatever to its members; but the natural son was always 
oognatus to his own blood relations, although, by emancipation or adop¬ 
tion, he might cease to be agnaius to them. 

Of course, under Justinian’s legislation, the adoptive father, if a 
stranger, had no patria potestas at all, and therefore could not exercise 
such a power as that of giving his adoptive son in adoption to another 
person. 

When once the tie of adoption was dissolved, all the relations created 
by it were entirely at an end, except that marriage was forbidden 
between the person adopting and the person adopted. (See Tit. 10. 1.) 
In omni fere jure , finita patris adoptivi potestate , nullum ex pristino retine - 
tur vestigium . (D. i. 7. 18.) But the tie could never again be renewed 

between the same persons. (D. i. 7. 37. 1.) 

9. 8ed et illud utriusque adoptionis 9. It is a rule common to both kinds 

commune est, quod et ii qui generare of adoption, that persons, although in- 
non possunt, quales sunt spadones, capable of procreating, as, for instance, 
adoptare possunt; castrati autem non impotent persons, may, but those who 
possunt. ai*e castrated, cannot, adopt. 

Gai. i. 103. 

The distinction was drawn because it was considered as never per¬ 
fectly certain that the former (spadones) would not at some time or 
other have children of their own. 

10. Feminffi quoque adoptare non 10. Women, also, cannot adopt; for 

possunt, quia nec naturales liberos in they have not even their own children 
sua potestate h&bent. Sed ex indulgen- in their power; but, by the indulgence 
tia principis ad solatium liberorura of the emperor, as a comfort for the loss 
amusorum adoptare possunt. of their own children, they are allowed 

to adopt. 

Gai. i. 104 j C. viii. 48. 5. 

Women could not adopt, because the meaning of adoption was that 
the person adopted passed into the patria potestas of the person adopt- 
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ing. The adoption mentioned in the text (which was permitted by a 
constitution of Diocletian and Maximian, C. viii. 48. 5), only placed 
the adopted children in the same relation to the woman as her own 
children would have held. She gained nothing like patria potestas over 
them. 

11. niud proprium est adoptionis 11. Adoption by the rescript of the 
ilhus qua per sacrum oraculum fit, emperor has this peculiarity. If a per- 
quod is qui liberos in potestate habet,. son, having children under his power, 
si se adrog&ndum dederit, non solum should give himself in arrogation, not 
ipse potestati adrogatoris subjicitur, sed only does he submit himself to the 
etiam liberi ejus in ejusdem tiunt potes- power of the ai*rogator, but his children 
tate, tamquam nepotes. Sic enim et are also in the arrogator's power, being 
divus Augustus non ante Tiberium considered his grandchildren. It was 
adoptavit, quam is Germanicum adopta- for this reason that Augustus did not 
vit, ut protinus adoptione facta incipiat adopt Tiberius until Tiberius had 
Germanicus Augusti nepos esse. adopted Germanicus; so that directly 

the adoption was made, Germanicus be¬ 
came the grandson of Augustus. 

Gai. i. 107. 


This is said to be an incident of arrogation only, because when a 
person not sui juris was adopted, his children were not in his power, 
and so he could not transfer them to the power of his adoptive father; 
into which they only came after the death of the person in whose 
power thejr own natural father was. 

All the property of the person arrogated became, before Justinian’s 
time, the property of the arrogator. (See Bk. iii. Tit. 10.) The adop¬ 
tive son, as he was previausly in the power of his natural father, had 
no property to pass. 


12. Apud Catonem bene scviptum re* 
fert antiquitas, servos, si a domino 
adoptati sint, ex hoc ipso posse liberari. 
Unde et nos eruditi in nostra constitu- 
tione, etiam eum servum quern dominus 
actis intervenientibus filium suum nomi- 
naverit, liberum esse constituimus, licet 
hoc ad jusfilii accipiendum non sufiiciat. 


C. 


12. Cato, as we learn from tlm 
ancients, has with good reason jmtten. 
that slaves, when adopted by their 
masters, are thereby made free. In ac¬ 
cordance with which opinion, we have 
decided by one of our constitutions, that 
a slave to whom his master by a solemn 
deed gives the title of son is thereby 
made free, although he does not acquire 
thereby the rights of a son. 
vii. 6. 10. 


It is doubtful whether slaves could be adopted, so as to become 
members of the family of the person adopting them. Aulus Gellius 
(Noct. Attic . v. 9) says that the majority of the ancient jurists, includ¬ 
ing Sabinus, held that they could. Theophilus says Cato was of the 
contrary opinion. They certainly became freedmen, and never ingenui 
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by adoption; even a freedman never became ingenuus by adoption 
(D. i. 7. 26), and he could only be adopted by his patron (D. i. 7. 15), 
and on a good ground, such as the patron having no children. (C. 
viii. 48.) 


Tit. XII. QUIBUS MODIS JUS POTESTATIS 
SOLVITUE. 


Vide&mus nunc quibua modis ii qui 
alieno juri aunt subjecti, eo jure liberan- 
tur. Et quidem aervi quemadmodum 
potestate liberantur, ex iia intelligere 
possumus quee de servis manumittendia 
superiua exposuimus. Hi vero qui in 
potestate parentis aunt, mortuo eo aui 
juris fiunt; sed hoc distinctionem recipit. 
Nam mortuo patre, sane omnimodo filii 
filiaeve aui juris efficiuntur; mortuo vero 
avo, non omnimodo nepotes neptesque 
aui juris fiunt, sed ita si post mortem avi 
in potestatem patris aui recasuri non 
aunt. Itaque, ai moriente avo pater 
eorum vivit et in potestate patris aui 
eat, tunc post obitum avi in potestate 
patris aui hunt. Si vero is quo tempore 
avus moritur, aut etiam mortuus eat aut 
exiit de potestate patris, tunc ii, quia in 
potestatem ejus cadere non possunt, aui 
juris fiunt. 


Let us now inquire into the different 
ways in which persons in the power of 
others are freed from it. How slaves 
ai*e freed from the power of their mas* 
ters may be learnt from what we have 
already said with regard to manumis¬ 
sion. Those who are in the power of a 
parent become independent at his death ; 4 
a rule, however, which admits of a dis¬ 
tinction. For when a father dies, his 
sons and daughters become undoubtedly 
independent; but when a grandfather 
dies, his grandchildren do not neces¬ 
sarily become independent, but only if 
on the grandfather's death they do not 
fall under the power of their father. 
Therefore, if their father is alive at the 
death of their grandfather, and was in 
his power, then, on the grandfather's 
death, they become subject to the power 
of their father. But, if at the time of 
the grandfather’s death their father is 
either dead, or has already passed out 
of the grandfather's power by emanci¬ 
pation, as they do not fall under the 
power of their father, they become inde¬ 
pendent. 


Gai. i. 124. 126, 127. 

The modes in which the patria potestas was ended were—1. The 
death of the parent; 2. The parent or son suffering loss of freedom or 
of citizenship; 3. The son attaining certain dignities; 4. Emancipa¬ 
tion. All these modes are treated of in this Title. 


1. Cum autem is qui ob aliquod male- 
ficium in insulam deportatur, civitatem 
amittit, sequitur ufc, qui eo modo ex nu- 
mero civium Romanorum tollitur, pe- 
rinde ac eo mortuo desinant liberi in po¬ 
testate ejus esse. Pari ratione, et si is 
qui in potestate parentis sit, in insulam 
deportatus fuerit, desinit in potestate 


1. If a man, convicted of some crime, 
is deported to an island, he loses the 
rights of a Roman citizen; whence it 
follows, that the children of a person 
thus banished cease to be under his 
power, exactly as if he were dead. 
Equally, if a son is deported, does he 
cease to be under the power of his father. 
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parentis esse. Sed si ex indulgentia But, if by the favor of the emperor any 
piincipali restituti fuerent, per omnia one is restored, he regains his former 
pristinum statum recipiunt. position in every respect. 

Ga t. i. 12& 

The patria potestas belonging exclusively to citizens, and being neces¬ 
sarily exercised over citizens, when a parent or son lost the rights of 
citizenship, or, as it Was termed, underwent a media dapitis deminutw 
(see Tit. 16. 2), the patria potestas was necessarily at an end. (Ulp. Reg. 
x. 3.) The punishment of deportatio in insvlam consisted in the con¬ 
demned being confined within certain local bounds, whether really 
those of an island, or of some prescribed space of the mainland, and 
being considered as civilly dead, deportatus pro mortuo habetur (D. 
xxxvii. 4. 10. 8), and looked on as peregrinits, not as a civis. (Ulp. Reg. 
x. 3.) If the condemned was recalled, and by the pardon of the em- 
.peror $ill the effects of his punishment were done away, be was said to 
be restilus in integrum: he then resumed all his civil rights, and was 
placed as exactly as possible in the position which he would have held, 
had he never been deportatus. (Cod. ix. 51. 1.) Many texts, instead of 
reading in this section restituti fuerint , per omnia . . . recipiunt , read 
restituti f uerint per omnia , making restitutio per omnia equivalent to res¬ 
titutio in integrum. The reading adopted in the text supposes that a 
restitutio in integrum is spoken of in the word restituti. 

2. Relegati autem patres in insulamin 2. A father who is merely banished 

potestate sua liberos retinent. Et ex by relegation, still retains his children 
contrario liberi relegati in potestate pa- in his power *, and a child who is rele- 
rentum remanent. gated still remains in the power of his 

father. 

IX xlviii. 22. 4. 

The relegatus was merely forbidden to leave a certain spot, and his 
civil status was in no way altered. (See Ovid, Trist. v. 11.) 

3. Poerne servus effectus filios in po- 3. When a man becomes a ‘slave of 

testate habere desinit. Servi autem punishment ’ he ceases to have his sons 
poenae efficiuntur, qui in metallum dam- in his power. Persons become * slaves 
nantur, et qui bestiis subjiciuntur. of punishment’ who are condemned to 

the mines, or exposed to wild beasts. 

D. xlviii. 19. 17. 19. 

A slave had no legal power over his children; in whatever way, 
therefore, a father became a slave, he lost his power over his children. 
When a person was sentenced to work in the mines, or to contend 
with wild beasts in the arena, punishments only inflicted for very great 
crimes, he became, by the mere operation of his sentence, a slave. 
But as there mas no master whose slave he could be considered, it was 
said that he became the slave of the punishment (servus pcenee). 
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4 . Filiusf&milias, si milit&verit vel si 
senator vel consul fuerit f&ctus, manet 
in potestate patris; militia enim vel 
consularis dignitas potestate patris til- 
ium non liberat. Sed ex constitutione 
nostra, summa patriciatus dignitas, illico 
imperialisms codicillis praestitis, filium a 
f patria potestate liberat. Quis enim pa- 
tiatur, patrem quidem posse per eman- 
cipationis modum suse potestatis nexibus 
filium rel&xare, imperatoriam autem cel- 
si tudinem non valere eum quern sibi pa¬ 
trem elegit, ab aliena eximere potestate ! 


4. A son, though he becomes a soldier, 
a senator, or a consul, still remains in 
the power of his father, from which 
neither military service nor consular 
dignity can free him. But by our consti¬ 
tution the supreme dignity of the pa¬ 
triciate frees the son from the power of 
his father immediately on the grant of 
the imperial patent. It is obviously ab¬ 
surd that a parent could emancipate his 
son from the tie of his power, and that 
the majesty of the emperor should not 
be able to release from the power of 
another, one whom he had chosen to be 
a father of the state. 


D. i 7. 3; C. xii. 3, 5. 


Under the old Roman law no child was released from a father’s 
power, by having any dignity or office, except that of a flamen dialis, 
or a vestal virgin. Persons holding either of these offices, without 
undergoing any capitis deminutio , or ceasing to be members of their 
father’s family, became sui juris. Justinian conferred the privilege on 
those enjoying the dignity of the patriciate, and at a later period of 
his legislation enlarged the number of dignities to which this incident 
was attached; and the child was freed from the power of his father 
by being made a bishop, a consul, quaestor of the palace, praetorian 
praefect, or master of infantry or cavalry; and, in general, all those 
whose dignity exempted them from the burden of the curia were freed 
from the power of their father. (Nov. 31; C. x. 31. 66.) When under 
Justinian’s legislation a child was released by attaining a dignity, he 
still, as in the older law, remained a member of his father’s family, 
and enjoyed all his rights of succession and agnation. (Nov. 81. 2.) 

Constantine changed the meaning of patticius , by making it a title 
of the highest honor conferred on persons who enjoyed the chief place 
in the emperor’s esteem. The power of making patricii was, in general, 
used very sparingly by the emperors, and hence the title became an 
object of ambition even to foreign princes. 


5. Si ab hostibus captus fuerit parens, 
quamvis hostium fiat, tamen pendet jus 
liberorum propter jus postliminii; quia 
hi qui ab hostibus c&pti sunt, si reversi 
fuerint, omnia pristina jura recipiunt. 
Idcirco revereus etiam liberos habebit 
in potestate; quia postliminium fingit 
eum qui captus est, semper in dvitate 
fuisse. Si vero ibi deceeserit, exinde ex 
quo captds est pater, filius sui juris 
fuisse videtur. Ipse quoque tilius ne- 
8 


5. If a parent is taken prisoner, al¬ 
though he becomes the slave of the en¬ 
emy, yet his paternal power is only sus¬ 
pended, owing to the jus postliminii ; 
for captives, when they return, are re¬ 
stored to all their former rights. Thus, 
on his return, the father will have his 
children in his power: for the postlimi¬ 
nium supposes that the captive has 
never been absent. If, however, a priso¬ 
ner dies in captivity, the son is considered 
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posve si ab hostibus captus fuerit, simi¬ 
liter dicimus propter jus postliminii, jus 
quoque potestatis parentis in suspenso 
esse. Dictum est autem postliminium a 
limine et post. Unde eum qui ab hosti¬ 
bus captus in fines nostros postea per- 
venit, postliminio reversum recte dici¬ 
mus ; n&m limina Bicut m domibus finem 
quemdam faciunt, sic et imperii finem 
limen esse veteres yoluerunt. Hinc et 
limes dictus est, quasi finis quidam et 
terminus; ab eo postliminium dictum, 
quia eodem limine revei’tepatur, quo 
amissus fuerat. Bed et qui captus vic- 
tis hostibus recuperatur, postliminio 
rediisse existimatur. 


Gai. i. 129; D. xlix. 15. 


to have been independent from the time 
when his father was taken prisoner. So, 
too, if a son, or grandson, is taken pri¬ 
soner, the power of the parent, by 
means of the jus postliminii, is only in 
suspense. The term postliminium is 
derived from post and limen. We there • 
fore say *of a person taken by the enemy, 
and then returning 1 into our territory, 
that he is come back by postliminium. 
For, just as the threshold forms the 
boundary of a house, so the ancients 
have termed the boundary of the empire 
a threshold. Whence limes , also, is de¬ 
rived, and is used to signify a boundary 
and limit. Thence comes the word post¬ 
liminium, because the prisoner returned 
to the same limits whence he had been 
lost. The prisoner, also, who is retaken 
on the defeat of the enemy, is considered 
to have come back by postliminium. 

29. 3 ; D. xlix. 15. 26. 


By the jus postliminii , property taken in war, and retaken from the 
enemy, was restored to the original owners (see Bk. ii. Tit: 1.17); and 
captives, on their return to their own country, were re-established in 
all their former rights. When the captive returned, all the time of his 
captivity was, in the eye of the law, blotted out, and he was exactly in 
the position he would have held if he had not been taken captive. 
(D. xlix. 15. 21. 0.) The manner of his return was quite immaterial. 
Nihil interest quomodo captivus reversus est. (D. xlix. 15.26.) When the 
father returned, he resumed all his rights over his property, and his 
patria potestas over his children ; when a child returned, he regained 
his rights of succession and agnation, and at the same time he fell 
again under the patria potestas of his father. (D. xlix. 15. 14.) If the 
captive did not return from captivity, the law considered him to have 
died at the moment of his captivity commencing, a point important 
with regard to testaments (see Bk. ii. Tit. 12. 5); and also as making 
children sui juris, and giving them all property acquired by them, from 
the time of the parent’s captivity. Gai us says that in his time this 
point in favor of the children was not established (Gai. i. 129); but, 
at any rate, it was so when Ulpian wrote. (D. xlix. 15.18.) 


6. Praeterea emancipatione quoque 
desinunt liberi in potestate parentum 
esse Sed emancipatio an tea quidem 
vel per antiquam legis observationem 
procedebat, quae per imaginarias vendi- 
tiones et intercedentes manumissiones 


6. Children, also, cease to be under 
the power of their parents by emancipa¬ 
tion. Formerly emancipation was effect¬ 
ed, either by adopting the process of the 
ancient law, consisting of imaginary 
sales, each followed by a manumission. 
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celebr&b&tur, vel ex imperiali rescripto. 
Nostra aotem providentia et hoc in 
melius per conatitutionem reformavit, ut 
fictione pristina explosa, recta via ad 
competentes judices vel magistratus pa- 
rentes intrent, et sic filios suos vel filias, 
vel nepotes, vel neptes ac deinceps sua 
manu demitterent. Et tunc ex edicto 
praetoris in hujus filii vel fili® vel nepo- 
tis vel neptis bonis, qui vel qu® a pa- 
rente manu missus vel m&nurnlssa fuerit, 
eadem jura praestantur parenti, qu® 
tribuuntur patrono in bonis libelli; et 
prseterea, si impubes sit fili us vel tilia 
vel ceteri, ipse parens ex manumissione 
tutelam ejus nanciscitur. 

Gai. i. 132. 134.; D. xxxvii. 12. 1; 


or by imperial rescript; but we, in our 
wisdom, have introduced a reform on 
this point by one of our constitutions. 
The old fictitious process is now done 
away with, and parents may now appear 
directly before a proper judge or magis¬ 
trate, and free from their power their 
children, or grandchildren, or other de¬ 
scendants. And then, according to the 
praetorian edict, the parent has the same 
rights over the goods of those whom he 
emancipates, as the patron has over the 
goods of his freedman. And further, 
if the child or children emancipated ai*e 
within the age of puberty, the parent, 
by the emancipation, becomes their tutor. 
D. xxvi. 4. 3 10 j C. viii. 49. 5. 6. 


We have no trace of any other form of giving freedom, in early 
times, than that of emancipation. In the law of the Twelve Tables 
we find it laid down, 4 Si paler jtlium ter venumduit (sells) liber esto.' 
The father might sell his son, and he would then be in the mandpium 
of the purchaser; but when the purchaser freed him, the son would 
fall again under his father’s power. This might happen over and over 
again ; but the Twelve Tables, whether making a new enactment, or 
sanctioning an old custom, declared that after a third sale the father’s 
power was extinguished for ever. This may perhaps have been origin¬ 
ally intended as a kind of check on the father abusing his power of 
selling his son, and have been afterwards used as a means of giving 
freedom by a fictitious sale; or it may have been expressly enacted in 
the Twelve Tables to extinguish all doubts whether the custom of free¬ 
ing from a father’s power by three sales was valid. In the form the 
fictitious sale took in the times of historical certainty, the father three 
times sold his son to a fictitious purchaser, who, between the first and 
the second sale, and also between the second and the third, manumitted 
the son, i.e. discharged him from his power as a master which he had 
acquired by the sale. After the third sale, the son was in the manci - 
pium of the fictitious purchaser, and if this purchaser had manumitted 
him, he would have been the son’s patron. But as the father generally 
wished to be the patron of his son, the relation giving him, among 
other things, the right of succeeding to the son if intestate and child¬ 
less, the purchaser, instead of manumitting him, resold (remancipavU) 
him to the father, who then himself manumitted him, and became his 
patron. In cases where the fictitious purchaser manumitted the third 
time, he was considered as a trustee for the father of all the rights of 
patronage. Originally, an express contract was made, contracta fiduda, 
to bind the purchaser to remancipate or to manumit, reserving the rights 
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of patronage to the father, as the case might be ; bnt in later times the 
purchaser was considered bound by an implied contract, and the prae¬ 
torian edict, as we learn from the text, secured to the father in all 
cases the rights of patronage. 

As the law of the Twelve Tables spoke only of a son, it was con¬ 
sidered by a strict interpretation of the term ‘ son,’ that one sale instead 
of three was sufficient in the case of a daughter or grandchild. (G. i. 
l'82.) 

Anastasius introduced a new mode of freeing the child from the 
power of the father. The emperor issued, in cases where he thought 
it proper, a rescript authorizing the emancipation; and this receipt 
being registered by a magistrate, the process was complete. (C. viii. 
49. 5.) 

Justinian, in giving the greatest possible facility to emancipation, 
preserved all the effects which the process had had under the old 
system of fictitious sales. Both under his system and that of Anasta¬ 
sius, a child could be emancipated in his absence, which was not pos¬ 
sible in the times when the old forms of manumission were strictly 
observed. 


7. Admonendi autem sumus, liberum 
arbitrium esse ei qui filium et ex eo 
nepotem vel neptem in potestate habebit, 
tilium quidem potestate dimittere, ne¬ 
potem vero vel neptem retinere; et ex 
diverso tilium quidem in potestate reti- 
nere, nepotem vero vel neptem rnanu- 
mittere, vel omnes sui juris efficere. 
Eadem et de pronepote et pronepte 
dicta esse intelligantur. 

8. Sed et si pater filium quern in potes¬ 
tate habet, avo vel proavo naturali, se¬ 
cundum nostras constitutiones super his 
fi&bitas, in adoptionem dederit: id est, 
si hoc ipsum actis intervenientibus apud 
competentem judicem manifestaverit, 
pnesente eo qui adoptatur et non con- 
tradicente, nec non eo presents qui 
adoptat, solvitur jus potestatis patris 
naturalis; transit autem in hujusmodi 
parentem adoptivum, in cujus persona 
et adoptionem esse plenissimam antea 
diximuB. 


7. It is also to be observed, that a 
parent having in his power a son, and 
by that son a grandson or grand¬ 
daughter, may emancipate Mb son, and 
retain in his power his grandson or 
granddaughter; or, conversely, he may 
emancipate his grandson or grand¬ 
daughter, and retain his son in his 
power ; or, he may make them all inde¬ 
pendent. And it is the same in the case 
of a great-grandson, or a great-grand¬ 
daughter. 

8. If a father has a son in his power, 
and gives him in adoption to the son*s 
natural grandfather or great-grand¬ 
father, in conformity with our consti¬ 
tutions enacted on this subject, that is, 
if he declares his intention in a formal 
act before a competent judge, in the 
presence and without the dissent of the 
person adopted, and also in the presence 
of the person who adopts, then the right 
of paternal power is extinguished as to 
the natural father, and passes from him 
to the adoptive father; with regard to 
whom, as we have before observed, 
adoption preserves all its effects. 


C. viii. 47. 11. 


Digitized by Google 



LIB. 1 . TIT. XIII. 


117 


The adoptive father could* not acquire any patria poteztas by fictitious 
sales; he could only extinguish that of the natural father. In order to 
gain it himself, he had recourse to another fictitious process, called in 
jure oessio. He claimed the child as his before a magistrate, and the 
natural father not withstanding the claim, the child was given into the 
patria potestas of the adoptive father. For the change made by Jus¬ 
tinian in the law of adoption, see Tit. 11. 1. 


9. niud autem scire oportet, quod si 
nurus tua ex filio tuo conceperit, et filium 
postea em&ncip&veris vel in adoptionem 
dederis praegnante nnru tua, nihilominus 
quod ex ea nascitur, in potestate tua 
nascitur ; quod si poet emancipationem 
vel adoptionem conceptus fueiit, patris 
soi emancipati vel avi adoptivi potestati 
subjicitur; et quod neque naturales 
liberi neque adoptivi ullo pene modo 
possunt cogere parentes de potestate sua 
eoe dimittere. 

Gai. i. 135. 137; 


9. It must be observed, that, if your 
daughter-in-law becomes pregnant, and 
if during her pregnancy you emancipate 
your son, or give him in adoption, the 
child will be born in your power; but if 
the child is conceived subsequently to 
the emancipation or adoption, he is born 
in the power of his emancipated father, 
or his adoptive grandfather. Children, 
natural or adoptive, have almost no 
means of compelling their parents to 
free them from their power. 

D. i. 7. 31. 33. 


The rights of a child were always determined by reference to the 
moment of conception, not of birth, when he was born in jmto matri - 
monio, because he then followed the condition of his father. But when 
he followed the condition of his mother, as he did when he was born 
out oijustum matrimoniunz , reference was had to the time of his birth 
(6. i. 89), or, in the later law, to the time of his conception, of his 
birth, or to any intermediate time, as might be most favorable to him. 
(See Tit. 4. pr.) 

The exceptional cases alluded to in the words neque uUo pene modo 
only occurred where the father attempted to make a base use of his 
power over his children, or abandoned them (C. xi. 40. 6; viii. 52. 2); 
or when a person, adopted under the age of puberty, on attaining that 
age, compelled his adoptive father to emancipate him. (D. i. 7. 33.) 


■ Tit. XIII. DE TUTELIS. 


Transeamus nunc ad aliam divisionem 
personarum; n&m ex hia personis quft 
in potestate non sunt, quaedam vel in 
tutela sunt vel in curatione, qused&m 
neutro jure tenentur. Videamus ergo de 
his qui in tutela vel curatione sunt: ita 
enim intelligemua ceteras personas quae 
neutii) jure tenentur. Ac prius dispici- 
amus de his quae in tutela sunt. 


Let us now proceed to another divi¬ 
sion of persons. Of those who are not in 
the power of a parent, some are under a 
tutor, some under a curator, some under 
neither. Let us treat, then, of those 
pei*8ons who are under a tutor or cur¬ 
ator ; for we shall thus ascertain who 
are they who are not subject to either. 
And first of persons under a tutor. 


Gai. i. 142, 143. 
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This is rather a subdivision of persons sui juris than another division 
of persons generally. There were some persons who were exempt from 
the patria potestas, and yet required constant protection and assistance. 
When this arose from youth, or, in the old law of Rome, from the inca¬ 
pacity supposed always to attach to females (propter animi levitatem , 
Gai. i. 144), the protector was called a tutor ; when it arose from men¬ 
tal incapacity, he was called a curator . The two offices greatly resem¬ 
bled each other, but there was one leading distinction between them. 
The tutor was said to be given to the person; he not only administered 
the property of the pupil, but he also supplied what was wanting to 
complete the pupil’s legal character. The curator was said to be given 
to the property; his duty was exclusively to see that the person under 
his care did not waste his goods. (See Introd. sec. 43.) 

1. Eat autem tutela (ut Servius defini- 1. Tutelage, as Servius has defined it, 
vit) vis ac potestas in capite libero, ad is an authority and power over a free 
tuendum eum qui propter setatem se de- person, given and permitted by the civil 
fendero nequit, jure civili data ac per- law, in order to protect one whose tender 
inissa. years prevent him defending himself. 

D. xxvi. 1. 1. 


By a free person is meant here one mi juris . The power of a tutor 
(vis ac potestas being merely a redundant expression) was either given 
(data) by the civil law, when it devolved on the next of kin, or allowed 
(permissa) by that law, when it was conferred by testament. 


2. Tutores autem sunt, qui earn vim 
ac potestatem habent, exque ipsa re no¬ 
men ceperunt. Itaque appellantur tu- 
tores, quasi tuitoi*es atque defensoi’es, 
sicut seditui dicuntur qui aedes tuentur. 


3. Pennissum est itaque parentibus, 
liberis impuberibus quos in potestate 
habent, testamento tutores dare, et hoc 
in filios filiasque procedit omnimodo. 
Nepotibus tamen neptibusque ita de- 
mum parentes possunt testamento tuto- 
i-es dare, si post mortem eorum in patris 
sui potestatem non sunt recasuri. Itaque 
si filius tuus mortis tuae tempore in po¬ 
testate tua sit, nepotes ex eo non pote- 
i*unt testamento tuo tutorem habere, 
quamvis in potestate tua fuerint: scili¬ 
cet, quia mortuo te in potestatem pati-is 
sui recasuri sunt. 


2. Tutors are those who have this au¬ 
thority and power, and they take their 
name from the nature of their office; for 
they are called tutors, as being protec¬ 
tors (tuit-ores) and defenders, just as 
those who have the care of the sacred 
edifices are called ceditui. 

3. Parents may give tutors by testa¬ 
ment to such of their children as have 
not attained the age of puberty, and are 
under their power. And this, without 
any distinction, in the case of all sons 
and daughters. But grandfathers can 
only give tutors to their grandchildren 
when these will not fall under the power 
of their father on the death of the grand¬ 
father. Hence, if your son is in your 
power at the time of your death, your 
grandchildren by that son cannot have a' 
tutor appointed them by your testament, 
although they were in your power; be¬ 
cause, at your decease, they will fall 
under the power of their father. 


Gai. i. 144. 146. 
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The law of the Twelve Tables said, ‘Cfti legassil super pecunia tutelave 
stub rei, ila jus esto .’ None but the head of the family could appoint a 
tutor by testament, and for none but children, or descendants in his 
power, who were included in the term sua res. Further, he could only 
appoint a tutor for those who, on his death, became svi juris , and were 
under age. 


4. Cum autem in compluribus aliis 
causis postumi pro jam natis habentur, 
et in hac causa pl&cuit non minus postu- 
mis quam natis testamento tutores dan 
posse: si modo in ea causa sint ut, si vi- 
vis parentibus nascerentur sui et in po- 
testate eorum fiei'ent. 


4. Posthumous children, as in many 
other respects, so also in this respect, 
are considered as already born before 
the death of their fathers; and tutors 
may be given by testament to posthu¬ 
mous children, as well as to children al¬ 
ready born, provided that the posthu¬ 
mous children, had they been born in the 
lifetime of their father, would have been 
sui heredes , and in their father’s power. 


Gai i. 147. 


It was a maxim of Roman law that nothing could be given by testa¬ 
ment to an uncertain person, and a posthumous child was looked on in 
this light, so much so that he could not be heir, nor take a legacy, nor 
have a tutor appointed by will. Afterwards this was so far modified 
that, as regarded the chief of his family, he was looked on as if born 
in the father’s lifetime (pro jam nato JiabebcUur) ; that is, the ascendant 
might make him heir, disinherit him, give him a legacy, or appoint a 
tutor for him. 

It was not until the time of Justinian that the posthumous child of a 
stranger was capable of taking under a testament. (See note on Bk. 
ii. 20. 28.) The words compluribus in causis are extracted from Gaius; 
Justinian left no point of difference between the posthumous child and 
the child born in its father’s lifetime. (C. vi. 48.) The proper mean¬ 
ing of posthumus is * born after the death of a person.’ Under special 
legislation it received the artificial sense of ‘ born after the date of a 
testament.’ (Bk. ii. 13. 2.) 

By the term svi heredes were meant those persons who, on the death 
of the head of the family, having no one above them in the line of 
ascent, became sui juris , and were the necessary heirs of the deceased, 
if intestate. (See Introd. sec. 77.) 


5. Sed d emancipate filio tutor a patre 5. But if a father gives a tutor by tes- 
testameuto datus merit, confirmandus tament to his emancipated son, the ap- 
est ex sententia praesidis omnimodo, id pointment must be confirmed by the 
eat, sine inquisitione. sentence of the prases in all cases, that 

is, without inquiry. 

D. xxvi. 3. 1. 
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The emancipated child not being in the power of his father, could 
not, strictly speaking, be subject to the father’s directions as to his 
tutor; but a magistrate had power to carry out an appointment of a 
tutor in a testament if there was only this technical objection to be sur¬ 
mounted. The wishes of a father were considered so sure an indica¬ 
tion to the magistrate of the fittest person to be tutor, that they were 
always carried out without examining into the suitability of the 
appointment (sine inqidsitione ), unless some change in the position of 
the tutor since the making of the testament made him obviously unfit 
for the office. (D. xxvi. 111. 8. 9.) 

A father could appoint by testament a tutor for his natural children 
if he left them property; and the mother, the patron, and indeed any 
one who left property to infants sui juris , might appoint a tutor by tes¬ 
tament, and the magistrate carried out the appointment, but in these 
cases not until he had examined all the circumstances of the case. (D. 
xxvi. 111. 2. 4.) The husband might also by testament appoint a tutor 
to his wife in manu y or give her the option of fixing on a tutor. (Gai. 
i. 148-154.) 


Tit. XIV. QUI TESTAMENTO TUTORES DARI 
POSSUNT. 

Dari autem potest tutor non solum pa- Not only & father of a family may be 
terfamilias, sed etiam filiusfamilias. appointed tutor, but also a son of a 

family. 

The office of tutor was looked on as in some respects a public one, as 
the tutor supplied what was wanting to the persona of a citizen; and a 
filiusfamilias was always capable of holding any public office. (D. 
i. 6. 9.) 

Any one could be made a tutor with whom there was the testamenti 
facdo (D. xxvi. 2. 21), or, in other words, any one who had the rights 
of citizenship sufficiently to enable him to go through the peculiar 
forms of Roman law. 

Women could not be appointed tutors according to the old law, but 
the emperors would confirm the power of a mother named by testament 
tutor of her children. (D. xxvi. 1. 18.) 

1. Sed et servus proprius testamento 1. A man may also by testament ap- 
cum libertate recte tutor dari potest, point as a tutor his own slave, at the 
Sed sciendum est eum, et sine libeitate same time giving him his liberty. But 
tutorem datum, tacite libertatem dii-ec- it must be observed, that if a slave be 
tam accepisse videri, et per hoc recte appointed tutor without an express gift 
tutorem esse. Plane si per errorem of liberty, he is still held to receive by 
quasi liber tutor datus sit, aluid dicen- implication a direct freedom, and thus 
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dam est. Servus autem alierms pure can legally accept the office of tutor. If, 
inutiliter testamento datur tutor; Bed ita however, it is by mistake, and from the 
cum liber erit, utiliter datur. Proprius testator supposing him to be free, that 
autem servus inutiliter eo modo tutor he is appointed tutor, the decision would 
datur. be different. The appointment of a 

slave belonging to another person, as 
tutor is ineffectual, if unconditional; but 
is valid when made with this condition, 
‘when he shall be free.* If, however, 
any one appoints, his own slave with 
such a condition, the appointment is void. 

D. xxvi. 2. 32. 2. 

A. slave was incapable of holding any legal office. It was therefore 
necessary to enfranchise him in order that he might become a tutor. 
If the appointment were made without express enfranchisement, it was 
the opinion of Paul (D. xxvi. 2. 32) that the appointment implied 
enfranchisement, and this as if given by the testator himself (directa), 
and not entrusted to his heir to give (fideicommissaria). Valerian and 
Gallian however, decided subsequently by a rescript (C. vii. 4. 9), that 
it was only a libertas fideicommissaria which such an appointment carried 
with it. Justinian here restores the authority of the former opinion. 

The appointment of the slave of another carried with it the libertas 
fideicommissaria, that is, it was incumbent on the heir to purchase and 
emancipate the slave, who could then discharge the office of tutor. (I). 
xxvi. 2. 10. 4.) If the heir was not able to purchase the slave, then 
the slave could not act as tutor until he gained his freedom in some 
other way. Even if the testator had not used the words cum liber wit, 
or some corresponding expression, he was presumed to have intended 
to use them, unless a contrary intention appeared. (D. xxvi. 2.10. 4; 
Cod. vii. 4. 9.) If a testator said of his own slave that he was to be 
tutor when free, this showed that the testator, who had the power to 
enfranchise him, did not choose to exercise it; and as he thus volun¬ 
tarily made his own appointment void, the law would not help him. 

2. Furiosus vel minor viginti quinque 2. If a madman or a person under the 

annis tutor testamento datus tutor erit, age of twenty-five years is by testament 
cum compos mentis aut major viginti appointed tutor, the one is to begin to 
quinque annis foetus fuerit. act when he becomes of sound mind, and 

the other when he has completed his 
twenty-fifth year. 

D. xxvi. 1. 11; xxvi. 2. 32. 2. 

Meanwhile the magistrate would appoint another tutor. (See Tit. 20.) 

3. Ad certum tempus, seu ex certo 3. There is no doubt that a tutor may 

tempore vel sub conditione, vel ante be appointed either until a certain time, 
beredis institutionem posse dari tutorem or from a certain time, or conditionally, 
non dubitatur. or before the institution of an heir. 
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The old law regarded the naming the persons designed to take aa 
heirs under the testament as the base of the testament, and passed 
over every declaration of the testator’s wishes placed before this as out 
of due order and entirely void. The Proculians (Gai. ii. 231) thought 
this ought not to be extended to the appointment of a tutor, and Jus¬ 
tinian did away with the doctrine altogether. 

4. Certae autem rei vel causae tutor 4. A tutor cannot be appointed for a 
dan non potest, quai persons non causse particular thing or business, as it is to a 
vel rei datur. person, and not for a business or a thing, 

that a tutor is appointed. 

* D. xxvi. 2. 12.14. 


The tutor had to take charge of the whole interests of the pupil, and 
complete his persona , and therefore to appoint him to take charge of 
his interest in any one matter only was inconsistent with the nature of 
his office, and such an appointment was void. (D. xxvi. 2. 13.) If, 
however, the property of the pupil was situated in provinces far apart 
from each other, a separte tutor might be appointed to take care of his 
interests in each province. (D. xxvi. 2. 15.) 


5. Si quis filiabus suis vel filiis tutores 
dederit, etiam postumae vel postumo 
dedisse videtur; quia tilii vel tiliae ap- 
pellatione postumus vel poetuma con- 
tinetur. Quod si, nepotes sint, an ap- 
pellatione filiorum et ipsis tutores dati 
Buntl Dicendum est ut ipsis quoque 
dati videantur, si modo liberos dixit: 
ceterum si filios, non continebuntur; 
aliter enim filii, aliter nepotes appellan- 
tur. Plane si postumis dederit, tam 
filii postumi quam ceteri liberi con¬ 
tinebuntur. 


6. If any one appoint a tutor to his 
sons or daughters, he is held also to 
appoint him as tutor to his posthumous 
children; because, under the appella¬ 
tion of a son or daughter, a posthumous 
son or daughter is included. But if 
there are grandchildren, are they in- 
clued in the appointment of a tutor to 
sons? We answer, that under an ap¬ 
pointment to children, grandchildren 
are included, but not under an appoint¬ 
ment to sons; for son and grandson are 
quite distinct words. But, if a testator 
appoints a tutor to his posthumous 
descendants, the term obviously includes 
all posthumous childi'en, whether sons 
or grandsons. 


Tit. XV. DE LEGITIMA ADGNATORUM TUTELA. 

Quibus autem testamento tutor datus They to whom no tutor has been ap- 
nonsit, his ex lege duodecim tabularum pointed by testament, have their aynati 
adgnati sunt tutores, qui vocantur as tutors, by the law of the Twelve 
legitimi. Tables, and such tutors are called 4 legal 

tutors/ 

D. xxvi. 4. 1; Gai. i. 155. 

Tutores legitimi was a general term applied to all tutors appointed by 
law, and especially by the law of the Twelve Tables, or according to 
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some inference from its provisions, 
not know the exact terms of the 
subject. 

1. Snnt autem adgnati, cognati per 
virilis serus cognationem conjuncti, 
quasi a patre cognati: veluti frater 
eodem patre natus, patris filius neposve 
ex eo; item patruus et patrui fili us, 
neposve ex eo. At qui per feminini 
sexus personas cognatione j unguntur, 
non sant adgnati, sed alias naturali jure 
cognati. Itaque amitse tuae filius non 
est tibi agnatus, sed cognatus, et in* 
vicem scilicet tu illi eodem jure con- 
jungeris; quia pui nascuntur, patris 
non m&tris fkmiliam sequuntur. 


Qai. i 


as in the case of patrons. We do 
law of the Twelve Tables on this 

1. Agnati are those who are related 
to each other through males, that is, are 
related through the father, as, for in¬ 
stance, a brother by the same father, or 
the son of a brother, or the son of such a 
son; or, again, a father's brother, or a 
father's brother's son, or the son of Buch 
a son. But those who are related to us 
through females are not agnati , but 
merely cognati by their natural rela¬ 
tionship. Thus the son of a father's 
sister is related to you not by agnation, 
but by cognation, and you are so related 
to him by cognation; as children belong 
to the family of their father, and not to 
that of their mother. 

. 156. 


The law gave the rights of relationship, such as inheritance and 
appointment as tutors, to the agnati only. All persons, related by ties 
of blood, were cognati to each other. Within this larger circle the 
members of any one family were agnati to each other. A family, 
in this sense, consisted of all persons related to each other, by having a 
common ancestor, in whose power, if he were alive, they would all be. 
A brother and sister, for instance, were agnati , and a nephew and 
aunt, by the father’s side. For if the grandfather were alive all would 
be in his power. But the tie was dissolved by the sister or aunt marry¬ 
ing in manum (see Introd. sec. 46); and as the children of females would 
be in the power of the husband, they could never be agnati to their 
mother s agnati, except by adoption; and hence it is here said that 
agnati are related through males only. By the 118th Novel Justinian 
abolished the distinction between agnati and cognati , and the nearest 
in blood was thenceforth the tutor legitimus . 


2. Quod autem lex ab intestato vocat 
ad tutelam adguatoe, non hanc habet 
aignificationem, si omnino non fecerit 
testamentum is qui poterat tutores dare ; 
Led si, quantum ad tutelam pertinet, 
intestatns decesserit; quod tunc quoque 
accidere intelligitur, cum is qui datus 
est tutor, vivo testatore decesserit. 


2. The law of the Twelve Tables, call¬ 
ing the agnati to be tutors in case of 
intestacy, does not refer merely to the 
case of a person who might have ap¬ 
pointed a tutor, dying without having 
made any testament at all, but also to 
that of a person dying intestate only so 
far as regai-ds the appointment of a 
tutor, and this includes the case of a 
tutor nominated by testament dying in 
the lifetime of the testator. 


D. xxvi. 4. 6. 
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It was necessary to state expressly that the testament was good, as 
far as it went, and that the law remedied its deficiency by making the 
agnati tutors, because it was a maxim of Roman law that a man could 
not die partly testate and partly intestate. 

3. Sed ftdgnationis quidem jus om- 3. The right of agnation is ordinarily 
minis modis capitis deiiiiniitione pleruin- . taken away by every eapitis derninutio, 
que perimitur, naui adgnatio juris est or change of status , for agnation ia a 
nomen. Cognationis veiv jus non om- civil right: but the right of cognation is 
nibus modis coinmiitatur; quia civilis not lost by every kind of capitis demi- 
ratio civilia quidein jura eorrmnpere nutia, for although civil law may destroy 
postest, natur&lia vero non ntique. civil rights, it cannot destroy natural 

rights. 

Gai. i. 158. 

The tie of agnation being created by law, could also be dissolved 
by it: not so that of cognation, which was a tie of nature. But the 
law could take away the legal rights attaching to the natural tie ; and 
this it did in the case of the maxima capitis derninutio. (See next 
Title, 0.) 

A constitution of Theodosius and Arcadius provided that the mother, 
if she has not remarried, and undertakes not to remarry, may have the 
tutela of her children given her. (C. v. 35. 2.) And Justinian, by the 
118th Novel, extended this to the grandmother, as well as the mother, 
if there was no testamentary tutor. 


Tit. XVI. DE CAPITIS DEMINUTIONE. 

Est autem capitis derninutio prioris The capitis derninutio is a change of 
status commutatio, eaque tribus modis status , which may happen in three ways: 
accidit: nam aut maxima est capitis de- for it may be the greatest capitis demir 
minutio, aut minor quam quidam mediam nutio, or the less, also called the middle, 
vocant, aut minima. or the least. 

Gai. i. 159. 

The status of a Roman citizen was composed of three elements: Tria 
sunt qucz tiabemus: lidertatem , civitatem , familiam (D. iv. 5. 11.) The 
citizen was free, he had his position as a civis 9 he had his position in a 
family. Caput , originally, perhaps, signifying the mention made of 
the citizen in the registers of the census, was used as synonymous with 
persona; and if a citizen ceased, lost his liberty or his civic rights, or 
changed his family position by adoption or emancipation, he under¬ 
went what was termed a capitis derninutio , this capitis derninutio being 
termed maxima , media , or minima , according to which of the three ele¬ 
ments of status it was that was primarily affected. 
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1. Maxima capitis deminutio est, cum 1. The greater capitis deminntio in, 

aliquis simul et civitatem et libertatem when a man Loses both his citizenship 
amittit; quod accidit in his qui servi and his liberty; as they do who by a 
poenae efficiuntur atrocitate sen ten ti®, terrible sentence ai*e made ‘the slaves 
vel libertis ut ingratis erga patronos of punishment; * and freedmen, con- 
condemnatis, vel qui se ad pretium par- demned to slavery for ingratitude to- 
tidpandum venumdari passi sunt. wards their patrons; and all those who 

suffer themselves to be sold in order to 
share the price obtained. 

Gai. i. 160; D. xxviii. 3. 6. 6; xxv 3. 7. 1. 

8ee Tit. 12. 3; Tit. 3. 4 note. 

2 . Minor aive media capitis deminu- 2. The less or middle capitis deminvr 

tio est, cum dvitas quidem amittitur, tio is, when a man loses his citizenship, 
libertas vero retinetur: quod accidit ei but retains his liberty; as is the case 
cui aqua et igni interdictum fuerit, vel when any one is forbidden the use of fire 
d qui in insulam deportatus est. and water, or is deported to an island. 

Gai. i. 161. 

In this kind of capitis deminutio , as well as in the preceding, the posi¬ 
tion in the familia was lost, its rights belonging only to citizens. In 
this lesser kind, freedom is preserved; but the person who undergoes 
the change of status becomes a stranger, peregrinus fit. (Ulp. Reg. 
10. 3.) It was a maxim of Roman law, that no one could cease to be 
a citizen against his will. Civitatem nemo unquam ullo populi jussu 
amittit invitus . (Cic. pro Bom. 29.) The condemned was therefore 
denied the necessaries of life, until he was driven to withdraw himself 
from the city. Id autem ut esset faciendum, non. ademptione civitatis , sed 
tecti, et aquae et ignis interdiction# faciebant. (Cic. pro Bom. 30.) The 
aquae et ignis interdictio thus became a form by which a sentence of per¬ 
petual banishment was inflicted. The deportatio in insulam superseded 
this form. (D. xlviii. 29. 2.) The person who was banished was con¬ 
fined to certain limits, out of which he could not stir without rendering 
himself punishable with death. This must be kept distinct from sim¬ 
ple relegatio , which was also an exile within prescribed limits, but did 
not in any way affect the status. (D. xlviii, 22. 7. See Tit. 12. 1 
and 2.) 

3. Minima capitis deminutio est cum 3. The least capitis deminutio is, when 
et civitas et libertas retinetur, sed status a person’s status is changed without for- 
hominis commatatur; quod accidit in his feiture either of citizenship or liberty; 
qui, cum sui juris fuerint, cceperunt as when a person sui juris becomes sub- 
alieno juri subject! esse, vel contra. ject to the power of another, or a person 

alieni juris becomes independent. 

Gai. i. 162. 

The status was changed ( commutatur ) by the change of family posi¬ 
tion ; but the person who underwent this form of capitis deminutio had 
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st.ill after it all the three elements of status. Whether the minima 
capitis deminulio involved a degradation or merely a change has been 
much debated by commentators. Savigny (see Poste’s Gaius, p. 108) 
was of opinion that capitis deminutio always involved a degradation. 
The French commentators take the other view, that there was merely 
a change implied, and they have, perhaps, if not the better arguments, 
the clearer authorities on their side. Therefore Ulpian says the minima 
capitis deminutio takes place salvo statu . (D. xxxviii. 17. 1.) What is 

said here of change of family by arrogation and emancipation must be 
extended to adoption. (D. iv. 5. 3.) In old times, the wife who 
passed in manum viri, or the freeman who was given in mancipio , under¬ 
went this minima capitis deminutio . (Gai. i. 162.) 

After the words vel contra , at the end of this paragraph, some texts 
have the following words: veluti si filiusfamilias a patre emancipatus 
fuerit , est capite deminutus. The addition is probably owing to some 
writer having perceived that it was only in the case of emancipation 
that it was true that when a person became sui juris he was capite 
minutus. There was no change of family when a son became sui juris 
on the death of his father. 

The person who underwent the minima capitis deminutio was, in the 
eyes of the law, a new person. He could not, therefore, until the 
praetor permitted an action against him, be sued for debts previously 
contracted. (D. iv. 6. 21.) And we shall see, in the Second Book, that 
in the old law a usufruct was extinguished by the minima capitis demi¬ 
nutio of the usufructuary. (Bk. ii. Tit. 4. 3.) The capite minutus also, 
as we shall see in the Third Book (Tit. 1. 9 and 10. 1), forfeited his 
place in intestate succession, except so far as he was helped by the 
praetor, or by legislation. 

4. Servus autem manumissus capite 4. A slave who is manumitted is not 
non minuitur, quia nullum caput habuit. said to be capite minutus , as he has no 

1 caput,* or civil existence. 

D. iv. 5. 3. 1. 

6. Quibus autem dignitas magis quam 5. Those whose dignity rather than 
status permutatur, capite non minuun- their status is changed, do not suffer a 
tur; et ideo senatu motum capite non capitis deminutio , as those, for instance, 
minui constat. who are removed from the senatorial 

dignity. 

D. i. 9. 3. 

Even infamia did not produce a capitis deminutio (D. ii. 16. 103.) 

6. Quod autem dictum est manere cog- 6. In saying that the right of cogna- 
nationis juset post capitis deminutionem, tion remains in spite of a capitis deminvr 
hoc ita est, si minima capitis deminutio tio, we were speaking only of the least 
interveniat ; manel enim cognatio. Nam deminutio, after which the cognation sub- 
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ei maxima capitis deminutio currat, jus sists. For, by the greater demmutio, as, 
quoque cognationis perit, ut puta servi- for example, if one of the oognati becomes 
fcute alicujus cognati; et ne quidem si a slave, the right of cognation is wholly 
manumissus fuerit, recipit cognationem. destroyed, so as not to be recovei*ed even 
8ed et si in insulam quis deportatus sit, by manumission. So, too, the right of 
cognatdo solvitur. cognation is lost by the less or middle 

deminutio , as, for example, by deporta¬ 
tion to an island. 

D. xxxviii. 8. 5. 7. 

A change of the civil family by adoption or arrogation never dissolved 
the natural tie of cognatio , or destroyed its attendant civil rights; but 
these were destroyed by a sentence which involved the loss of the civitas. 
And if the dviicLS were once lost and then regained, the restored, or 
rather new, civis was in all respects the founder of a new family, except¬ 
ing when he was restitutm in integrum , that is, restored by the emperor 
to the same position that he had formerly held. (See Tit. 12. 1.) 

7. Cum autem ad adgnatos tutela per- 7. The right to be tutor, which belongs 
tineat, non sdmul ad omnes pertinet, sed to the agnail, does not belong to all at 
ad eos tantum qui proximiore gradu the same time, but to the nearest in 
sunt, vel si plures ejusdem gradus sunt degree only; or, if there are many in the 
ad omnes: veluti si plures fratres sunt same degree, then to all in that degree, 
qui unum gradum obtinent, ideoque Several brothers, for instance, in the 
pariter ad tutelam vocantur. same degree, are all equally called to be 

tutor. 

Gai. i. 164. 

The principle of the law was, that those persons should have the 
burden of the tutelage who had the hope of the succession. (Tit. 17. 
pr.) The nearest in degree of the agnati were therefore the tutors in 
case of intestacy. The nearest in degree might, however, happen to 
be a woman or an infant, and then, although this person was the next 
in succession to the inheritance, it was necessary to go a step further 
off to find the tutor. (D. xxvi. 4. 1. 1.) 


Tit. XVn. DE LEGITIM A 

Ex eadem lege duodecim tabul&nim, 
libertorum et libertarum tutela ad pa- 
tronos liberosque eorum pertinet. Quje 
et ipsa legitima tutela vocatur, non quia 
nominatim in ea lege de hac tutula cave- 
atur, sed quia perinde accepta est per 
interpretationem atque si verbis legis in- 
troducta esset. Eo enim ipso quod 
hereditates libertorum libertarumque, 
si intestati decessissent, jusser&t lex ad 


PATRONORUM TUTELA. 

By the same law of the Twelve Tables, 
the tutelage of freedmen and freed women 
belongs to their patrons, and to the child¬ 
ren of their patrons; and this tutelage 
is called legal tutelage, not that the law 
contains any express provision on the 
subject, but because it has been as firmly 
established by interpretation, as if it had 
been introduced by the express word -3 
of the law. For, as the law had ordeml 
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patronos liberosve eorum pertinere, ere- 
didenuit veteres voluisse legem etiam 
tutelas ad eos pertinere: cum et adg- 
natos quos ad hereditatem lex vocat, 
eosdem et tutores esse jussit; quia ple- 
rumque ubi successionis eat emolumen- 
tum, ibi et tutelce onus esse debet. Ideo 
autem diximus plerumque, quia si a 
femina impubes manumittatur, ipsa ad 
hereditatem vocatur, cum alius sit tutor. 


that patrons and their children should 
succeed to the inheritance of their freed- 
men or freedwomen who should die in¬ 
testate, the ancients were of opinion that 
the intent of the law was that the tute¬ 
lage also belonged to them; since the law 
which calls agnati to the inheritance, 
also appoints them to be tutors, because, 
in most cases, where the advantage ot 
the succession is, there also ought to be 
the burden of the tutelage. We say * in 
most cases,* because, if a person below 
the age of puberty is manumitted by a 
female, she is called to the inheritance, 
although another person is tutor. 


Gai. i. 165; D. xxiv. 4.1. 1. 3. 


The law gave the patron the right of succession to the inheritance of 
the freedman; and as the right of succession was connected with the 
tutelage in the case of the agnati , it seemed natural to connect the two 
in the case of the patron. 


Tit. XYin. DE LEGITIMA PARENTUM TUTELA. 

Exemplo patronorum recepta est et In imitation of the tutelage of patrons, 
alia tutela, quae et ipsa legitima vocatur j there is, too, another kind which also is 
nam si quis filium aut filiam, nepotem said to be legal; for if a parent eman- 
aut neptem ex filio et deinceps impuberes cipate, below the age of puberty, a son, 
emancipaverit, legitimus eorum tutor a daughter, a grandson, or a grande 
erit. daughter, who is the issue of that son, 

or any other descendant, he is their 
legal tutor. 

Gai. i. 175. 

It was not the sales by the father which emancipated the son, but 
the subsequent enfrachisement after these sales had destroyed the 
father’s power, and made the son a mancipium of the fictitious pur¬ 
chaser. Sometimes, probably generally, the purchaser resold ( reman - 
cipavit) the son thus in mancipio to the father, who freed him, and thus 
became his patronus and his tutor legitimus. If the purchaser did not 
resell him, but himself emancipated him, he became the patronus , and 
so the tutor; but as the whole proceeding was but a form, he became 
only a tutor fldtunarms. (Gai. i. 166. 172. 175 ; Ulp. Reg. xi. 5; D. 
xxvi. 4. 3.1.) 
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Tit. XIX. DE FIDUCIARIA TUTELA. 


There is another kind of tutelage 
called fiduciary; for, if a parent eman¬ 
cipate, below the age of puberty, a son 
or a daughter, a grandson or a grand¬ 
daughter, or any other descendant, he is 
their legal tutor; but if, at his death, he 
leave male children, they become the 
fiduciary tutors of their own sons, or 
brother, or sister, or other descendants 
of the deceased. But when a patron, 
who is a legal tutor, dies, his children 
also become legal tutors, the reason 
being that a son, who has not been eman¬ 
cipated in his father’s lifetime, becomes 
independent at the death of his father, 
and does not fall under power of his 
brothers, nor, therefore, under their 
tutelage; while the freedman, had he 
remained a slave, would also have been, 
after the death of his master, the slave 
of his master’s children. These persons, 
however, are not called to be tutors 
unless of full age, a rule which by our 
constitution applies generally to all tutors 
and curators. 

D. xxvi. 4. 3, 4; C. v. 30. 5. 

When it is said that the sons become the fiduciary tutors of their 
* own sons, reference is made to the case of the grandsons having been 
emancipated by the grandfather. 

The person who emancipated the child succeeded to all the rights of 
a patron over the child; if it was the father, then, as being a patron, 
he was included in the terms of thelaw of the Twelve Tables, and was a 
tutor legitimus (Gai. i. 172; D. xxvi. 4. 3-10); if it was not, he was a 
tutor fidueiarius (Gai. i. 166), a tutor bound to the father by a trust. 
In the case of a slave, the children of a patron succeeded to the rights 
of patronage; but this did not extend to the case of emancipated 
children: the children not emancipated were not the patrons of those 
who were. They were not tutors, therefore, by the law of the Twelve 
Tables, and the word flduciarii is borrowed from its more proper usage 
to express their position, and is in this case merely opposed to legitimi. 
(D. xxvi. 4. 4.) The reason given in the text for their being only 
tutores flduciarii , viz. that the emancipated infant would have been sui 
juris if he had not been emancipated, is manifestly an imperfect one. 
For it would not be necessarily true when a grandfather emancipated 
his grandson, who, if his father were living, would not on the grand- 
9 


Est et alia tutela quae fiduciaria apel- 
latur; nam si parens filium vel filiam, 
nepotem vel neptem vel deinceps impu- 
beres manumiserit, legitimam nancisci- 
tur eorem tutelam: quo defuncto, si li- 
beri virilis sex us ei extant, flduciarii tu¬ 
tores filiorum suorum, vel fratris vel so- 
roris et ceterorum efficiuntur. Atqui 
p&trono legitimo tutore mortuo, liberi 
quoque ejus legitimi sunt tutores. Quo- 
ni&m Alius quidem defuncti, si non esset 
a vivo patre emancipates, post obi turn 
ejus sui juris efficeretur, nec in fratrum 
potest&tem recideret, ideoque nec in tu¬ 
telam ; libertus autem, si servus man- 
asset, utique eodem jure apud liberos 
domini post mortem ejus futurns esset. 
It& t&men hi ad tutelam voc&ntur, si 
perfect* ®tatis sunt. Quod nostra con¬ 
stitute generaliter in omnibus tutelis et 
curationibus observari praecepit. 
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father’s death become sui juris. If the father of the emancipated child 
left no other children above the age of puberty, the nearest agnaius , as, 
for instance, the father’s brother, was the tutor , and he, too, was called 
the tutor fiducmrius. (Theoph. Paraph.) 

The perfecta aetas was the age of twenty-five years. 


I 


Tit. XX. DE ATILIANO TUTORE ET EO QUI EX LEGE 
JULIA ET TITIA DABITUR. 

8i cui nullus omnino tutor fuerat, ei If any one had no tutor at all, one 
dabatur in urbe quidem Roma a prae- was given him, in the city of Rome by 
tore urbano et majore parte tribunorum the praetor urbanus, and a majority of 
plebis, tutor ex lege Atilia; in provinciis the tribunes of the plebs, under the lex 
vero a praesidibus provinciarum ex lege Atilia ; in the provinces, by the presides 
Julia et Titia. under the lex Julia et Titia. 

Gai. i. 185. 


The date of the lex Atilia is unknown, but it must have been in ex¬ 
istence in the year of the city 557, when Livy (xxxix. 9) says of a 
liberta , * Post patroni mortem , quia nullius in manu esset , tutore a tribunis 
et preetore petito' And as the necessity for some means of appointing 
a tutor, where one was not appointed by testament or law, must have 
been early felt, the lex Atilia , or one similar to it, must probably have 
existed long before the time of which Livy speaks. The date of the 
lex Julia et Titia was probably 723 a.u.c. As there were ten tribunes, 
the majority would be at least six. 

The term tutor dativus is used by commentators to express a tutor 
given by the magistrate; this term being used by Gaius (i. 154) to ex¬ 
press tutors given by testament. 


1. Bed et ei test&mento tutor sub con- 
ditione aut die certo datus fuer&t, quam- 
diu conditio aut dies pendebat, ex iis- 
dem legibus tutor dari poter&t. Item si 
pure datus fuer&t, quamdiu ex testa- 
mento nemo heres existebat, tamdiu ex 
iisdem legibus tutor petendus erat: qui 
desinebat esse tutor, si conditio existeret, 
aut dies veniret, aut heres existeret. 


1. Again, if a testamentary tutor had 
been appointed conditionally, or for a 
certain time, until the completion of the 
condition or arrival of the time fixed, 
another tutor might be appointed under 
the same laws. Also, if a tutor had 
been given unconditionally, yet, as long 
as no one had accepted the inheritance, 
as heir by the testament, another tutor 
might be appointed for the interval. 
But his office ceased when the condition 
was accomplished, when the time ar¬ 
rived, or the inheritance was entered 
upon. 


Gai. i. 186; D. xxvi. 2. 11. 


If the wishes of the testator were declared to any extent respecting 
the appointment of a tutor, this entirely excluded the tutores legitimi , 
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and every deficiency in the declaration was remedied by the interposi¬ 
tion of the magistrate. (D. xxvi. 2. 11.) 

No testament took effect until an heir entered on the inheritance. 
If it was known that a testament existed appointing a tutor, this ex¬ 
cluded the agnati from being tutors; but the tutor under the testa¬ 
ment did not commence his tutda until the testament took effect. 
Meantime a tutor appointed by the magistrate took care of the pupil. 

2. Ab hostibus quoque tutore capto, 2. If, again, a tutor was taken prisoner 

ex bis legibus tutor petebatur: qui desi- by the enemy, application could be 
neb&t esse tutor, si is qui captus erat, in made, under the same laws, for another 
civitatem reversus fuerat; nam reversus tutor, whose office ceased when the first 
recipiebat tutelam jure postliminii tutor returned from captivity; for on 

his*return he resumed the tutelage by 

the jus postliminii, 

Gai. i. 187. 

For an account of the jus postliminii, see Title 12. B. 

3. Sed ex his legibus tutores pupillis 3. But tutors have ceased to be 

desierunt dan, posteaquam prime con- appointed under these laws, since they 
soles pupillis utriusque sexus tutores ex have been appointed to pupils of either 
inquisitione dare cceperunt, deinde prse- sex, fii-st by the consuls, after inquiry 
tores ex constitutionibus; nam supra- into the case, and afterwards by the 
dictis legibus, neque de cautione a praetoi-s under imperial constitutions, 
tntoribus exigenda rem salvam pupillis For the above-mentioned laws required 
fore, neque de compellendis tutoribus ad no security from the tutors for the safety 
tutelae administrationemquicquam cave- of the pupils' property, nor did they 
batur. contain any provisions to compel them 

to accept the office. 

The power to appoint tutors was given by Claudius to the consuls 
(Suet, in Claud. 23), and transferred by Antoninus Pius (Jul. Capit. in 
Vit . M. Anton. 10) to the praetors. 

4. Sed hoc jure utimur, ut Romae 4. Under our present system tutors 

quidem prsefectus urbi vei pr»tor are appointed at Rome by the praefect of 
eecundem suam juiisdictionem, in pro- the city, or the praetor, according to his 
vinciia autem presides ex inquisitione jurisdiction, and, in the provinces, by 
tutores crearent; vel magistrates jussu the pramdes after inquiry ; or by an in- 
praesddum, si non sint magnse pupilli ferior magistrate, at the command of the 
facilitates. prwses, if the property of the pupil is 

only small. 

D. xxvi. 5. 1. 

The prafectus urbi was, from the time of Augustus, an officer who 
had the superintendence of the city and its police, with jurisdiction 
extending one hundred miles from the city, and power to decide on 
both civil and criminal cases. As he was considered the direct repre¬ 
sentative of the emperor, much that previously belonged to the prator 
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urbanus fell gradually into hie hands. The pretfectus urbi appointed 
tutors in cases where pupils of higher rank and larger fortunes were 
concerned; the prcstor , when the pupils were of humbler station and 
smaller fortune; and this it is which is referred to in the words secun¬ 
dum mam jurisdictionem. 

In the provinces the prases appointed; but until Justinian altered 
the law (see next paragraph), not only could not municipal magistrates 
appoint without the authority of the presses , but no one could be author¬ 
ized by the presses unless he were a magistrate. (D. xxvi. 5. 8.) 

5. Nos aatem per constitutionem 5. But by one of our constitutions, 

nostr&m, et hujusmodi difficultates bo- to do away with these distinctions of 
minum resecantes, necexpectata jussione different persons, and to avoid the ne- 
pi-aesidum, disposuimus, si facultas cessity of waiting for the order of the 
pupilli vel adulti usque ad quingentos presses, we have enacted, that if the pro- 
solidos v&leat, defensores civitatum una perty of the pupil or adult does not ex- 
cum ejusdem civitatis religiosissimo ceed live bundled solidi, tutors or 
antistite, vel alias publicas personas, id curators shall be appointed by the 
cst, magistratus vel juridicum Alexan- defensores of the city acting in conjunc- 
drinse civitatis, tutores vel curatores tion with the holy bishop, or by other 
creare, legitima cautela secundum public persons, that is, by the magis- 
ejusdem constutionis norm am prsestanda, ti-ates, or, in the city of Alexandria, by 
videlicet eorum periculo qui e&m acci- the judge; and legal security must be 
piunt. v . given according to the terms of the same 

constitution, that is to say, at the risk of 
those who receive it. 

Cod. i. 4. 30. 

The constitution of Justinian provided that, where the fortune of the 
person requiring a tutor or curator did not amount to more than 500 
solidi (the aureus , XL Is. Id. of English money, after the time of Alex¬ 
ander Severus, was called a solidus) a local magistrate, without the 
authorization of th e presses, could appoint, not making a formal exami¬ 
nation into the position and character of the tutor or curator ( inquisitio ), 
but merely taking a money security for his faithful performance of his 
duties. 

The defensor was a magistrate appointed for two years out of the 
decuriones of a city. His principal business was to act as ^ check on 
the presses , and he had besides a limited civil and criminal jurisdiction. 

6. Impuberes autem in tutela esse 6. It is agreeable to the law of nature, 

naturali juri conveniens eat, ut is qui that persons under the age of puberty 
jHirfect® aetatis non sit, alterius tutela should be under tutelage, so that per- 
regatur. sons of tender years may be under the 

government of another. 

Gai. i. 189. 

Gains, in his Institutes, after the words extracted from him in the 
text, proceeds to contrast with the tutelage of minors, which is an insti- 
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tiition natural and necessary in all communities, the tutelage of women, 
which he considers founded on no reasonable basis. The original 
reason of this tutelage was probably the incapability of women to 
share in the proceedings of the curia , and their being supposed unfit 
to go through solemn forms. In default of a testamentary tutor—and 
it may be mentioned that the husband could by testament either ap¬ 
point a tutor to his wife in manu, or give her the option of choosing 
one (Gai. i. 148 et seq.)—the nearest agnatus was the tutor, women 
being either alieni juris , or else under a tutor all their lives; the tutor 
being allowed in certain cases to surrender his office (Gai. i. 168), and 
the woman being allowed to demand a substituted tutor in place of 
one absent. (Gai. i. 173.) The lex Papia Poppcea exempted from 
tutelage women who had three children, and a lex Claudia (a.d. 45) 
suppressed the tutelage of the agnati altogether in the case of women 
of free birth, leaving only the tutelage of ascendants and patrons. 
(Gai. i. 157.) This modified tutelage of women existed in the time of 
(Jlpian (Reg. 11. 8), but had fallen into desuetude in the time of Jus¬ 
tinian. While the tutelage of women lasted, the woman above puberty 
(see Gai. i. 180 et seq.) managed her own affairs, and the tutor was 
only called in to give his aucloritas on occasions of moment, the praetor 
interposing to force a tutor to give his authority when necessary, but 
the praetor would not adopt this course where the tutor was an ascen¬ 
dant or patron, unless some very strong reason existed. 

7. Cum igitur pupillomm pupilla- 7. As tutors administer the affairs of 
rumque tutores negotia gerunt, post their pupils, they may be compelled to 
pubertafcem tuiel* judicio rationes red- account, by the actio tvteUe , when their 
dunt. pupils arrive at puberty. 

Gai. i. 191. 

The modes by which the faithful discharge of his duty by a tutor 
was insured are given in the 24th Title. 


Tit. XXI. DE AUCTORITATE TUTORUM. 


Auctoritas autem tutoris in quibusdam 
causis neceesaria pupil lis est, in quibus¬ 
dam non est necessaria. Ut ecoe, si 
quid dari sibi stipulentur, non est neces¬ 
saria tutoris auctoritas; quod si afris 
pupilli promittant, necessaria est: nam- 
que placuit meliorem quidem su&m con- 
ditionem licere eis facere, etiam sine 
tutore auctore, deteriorem vero non 
aliter quam tutoris auctoritate. Unde 
in his causis ex quibus obligationes 


In some cases it is necessary that the 
tutor should authorize the acts of the 
pupil, in others not. When, for instance, 
the pupil stipulates for something to be 
given him, the authorization of the tutor 
is not requisite; but if the pupil makes 
the promise, it is requisite ; for the rule 
is, that pupils may make their condition 
better, but may not make it worse, 
without the authorization of their tutor. 
And therefore in all cases of reciprocal 


Digitized by Google 



134 


LIB. I. TIT. XXL 


inutusB nascuntur, ut in emptionibus, obligation, os in contracts of buyingv 
venditionibos, locationibus, conductioni- selling, letting, hiring, bailment, de¬ 
bus, mandatis, depositis, si tutoris auc- posit, if the tutor does not authorize the 
toritas non interveniat, ipsi quidem qui pupil to enter into the contract, the per- 
cum his contrahunt, obligantur; at invi- son who contracts with the pupil is 
cem pupilli non obligantur. bound, but the pupil is not bound. 

D. xix. 1. 13. 29. 

The duties of the tutor were twofold: to administer the affairs of 
the pupil, and to interpose what was termed his authority. It is to 
the second head of his functions that this Title refers. 

There were many things in which the Roman law, in its stricter 
times, did not allow one person to represent another. Much that to 
us seems only to belong to private life was bound up with political and 
public duties and rights. (See Introd. sec. 43.) The law could not 
contemplate one beneath the age of puberty acting as if he were a 
member of the curia , or any one else coming forward to fill for him his 
place in the list of citizens. No one could bring actions of strict law 
in another name, or go through, for another, the fictitious process of 
in jure cessio , or through the forms of manumission and adoption, or 
perform for another any of those acts to which a solemn ceremony was 
attached, such as mancipation or stipulation. (D. xl. 2. 24; D. xlvi. 4. 
13. 10.) It was necessary that a minor should himself go through the 
forms and repeat the words requisite for the validity of such transac¬ 
tions ; but it was also necessary that the tutor should be present and 
give his sanction. The auctoritas of the tutor was the complement 
(aucioritas is derived from augeo ) to the symbolical forms through which 
the child went. (See Introd. sec. 43.) It represented the intention or 
the mental act on which those forms ultimately rested. If the child 
could not speak with understanding, no such forms could be used; if 
he could speak, but could scarcely understand the import of what he 
said, or, in technical language, if, being still infanti proximus , he had 
as yet little or no intellectus (Gai. iii. 109), the tutor could but very 
rarely, by interposing his sanction, give legal validity to words uttered 
without understanding. It was only wheu the act would confer a very 
great and very clear benefit on the child, that this was allowed; and 
although the tutor was, to a certain extent, permitted to act for an 
infant, it was not until a very late period of Roman law that a consti¬ 
tution of Theodosius and Valentinian, a.d. 420 (C. vi. 30.18. 2), permit¬ 
ted a tutor to enter on an inheritance in the name of an infant. (D. xxix. 
2. 9.) But when the child had entered on his eighth year, and was now 
pubertati proximus , or approaching thereto, he was considered to have 
intellectus , but not judicium (Theoph. Pamph . on Bk. iii. 19. 9); that 
is, he understood the meaning of the form, but could not decide for 
himself whether it was to his advantage to go through the act or not. 
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This want of judgment the tutor supplied; and in every case where 
the tutor gave his sanction, the act was legally valid. Supposing, 
however, a pupil acted without the auctoritas of the tutor, what was 
the consequence ? In the case of contracts, the pupil acting without 
authorization took every benefit, but sustained no injury from the 
contract; because, while his tender years shielded him, the person 
with whom he contracted, having by the agreement made a formal 
expression of his will, must abide the event. But when it is said 
that a pupil took every benefit of the contract, it must not be 
understood that he could continue to enjoy at pleasure the advantages 
of another’s property without giving anything for the enjoyment. The 
original owner might reclaim the property ; and if a profit was being 
derived from its possession, might take that profit to himself. (D. xxvi. 
8. 5. 1.) Only he could never make the pupil restore or refund anything 
that was once gone ; and while a pupil could always disclaim an exe¬ 
cutory contract made to his disadvantage, he could always, through 
the intervention of his tutor, enforce one that promised to benefit him. 
In other cases, however, the act of the pupil without authorization was 
altogether invalid, because there was a risk involved; and although it 
might practically happen that the act would have been advantageous 
to the pupil, the law guarded him against the risk by making his act 
invalid. What these cases were is learned from the next paragraph. 

1. Neque tamen hereditatem adire, 1. Pupils, however, cannot, without 

neque bonorum possessionem pete re, the authorization of the tutor, enter on 
neque hereditatem ex fideicommisso bus- an inheiitance, demand the possession of 
cipere aliter possunt, nisi tutoris aucto- goods, or take an inheiitance given by 
ritate, quamvis illis lucrosa sit, nec ullum a fideuxnnmi&sum, even though to do so 
damnum habeat. ^ would be to their gain, and could involve 

them in no risk. 

D, xxvi. 8. 9. 11. 

The Tieredilas was the legal succession to the property of the deceased, 
the bonorum possessio here spoken of was an interest in the property of 
a deceased person, accorded by the praetor, and the hereditas ex fideicom¬ 
misso was a succession received through the intervention of a trustee 
appointed by the testator. (See Introd. sec. 76.) 

2. Tutor autem stafim, in ipso nego- 2. A tutor who wishes to authorize 

tio, pwesens debet auctor fieri, si hoc any act, which he esteems advantage- 
pupillo prodesse existimaveiit. Post ous to his pupil, should do so at once 
ternpus vero aut per epistolam interpo- while the business is going on, and in per- 
sita auctoritas nihil agit. son, for his authorization is of no effect 

if given afterwards or by letter. 

D. xxvi. 8. 9. 5. 

3. Si inter tutorem pupillumque judi- 3. When a suit is to be commenced 
cium agendum sit, quia ipse tutor in between a tutor and his pupil, as the tu- 
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rem suam auctor esse non potest, non tor cannot give authority with regard trt 
praetorius tutor ut olim constituitur, sed his own cause, & curator, and not, as 
curator in locum ejus d&tur : quo inter- formerly, a praetorian tutor, is appointed, 
veniente judicium peragitur, et eo pe- with whose intervention the suit is car- 
racto curator esse desinit. ried on, and who ceases to be curator 

when the suit is determined. 

Gai. i. 184. 

Although the person who assisted the pupil in an action in which 
the tutor was concerned did exactly what the tutor did for the pupil in 
any other action, and thus, as having to authorize the proceedings, 
might be spoken of as a tutor (Ulp. Reg. 11. 24), yet, as he was given 
for a particular purpose, which tutors were not (see Tit. 14. 4), it was 
very natural that he should, in preference, receive the name of curator . 

Subsequently the 72nd Novel (cap. 2) provided that, if the pupil 
became at any time the debtor of the tutor, another tutor should be 
added to protect the pupil. 


Trr. XXII. QUIBUS MODIS TUTELA FINITUR. 


Pupilli pupilbeque cum puberes esse 
cceperint, tutela liberantur. Puberta- 
tem autem veteres quidern non solum ex 
annis, sed etiam exhabitu corporis in 
masculis aestimari volebant. Nostra au¬ 
tem majestas dignum esse castitate nos- 
trorum temporum bene putavit, quod in 
feminis et antiquis impudicuin esse 
visum est, id est, inspectionem habi- 
tudinis corporis, hoc etiam in masculos 
extendere. Et ideo sancta constitutione 
promulgate pubertatem in masculis 
poet quartum decimum annum comple- 
tum illico initium accipere disposuimus, 
antiquitatis normam in feminis personis 
bene positam suo ordine relinquentes, 
ut post duodecimum annum completum 
viripotenteB esse credantur. 


Gai. i. 196; 


Pupils, both male and female, are 
freed fi*om tutelage when they attain the 
age Of puberty. The ancients judged of 
puberiy in males, not only by their 
years, but also by the development of 
their bodies. But we, from a wish to 
conform to the purity of the present 
times, have thought it proper, that what 
seemed even to the ancients, to be inde¬ 
cent towards females, namely, the inspec¬ 
tion of the body, should be ^thought no 
less so towards males: and, therefore, 
by our sacred constitution, we have 
enacted, that puberty in males should be 
considered to commence immediately on 
the completion of their fourteenth year ; 
while, as to females, we have preserved 
the wise rule adopted by the ancients, 
by which they are esteemed fit for mar¬ 
riage on the completion of their twelfth 
year. 

C. v. 60. 3. 


We learn from Gaius and Dlpian (Reg. 11. 28) that the Proculians 
were in favor of a particular age being fixed as that of puberty; the 
Sabinians wished to let it be decided by nature. Justinian here 
decides in favor of the former. All agreed, however, that the age 
.could in no case be taken as later than eighteen years. 
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1. Item finitur tutula, si adrogati sint 1. Tutelage is also determined, if the 

adhuc impuberes, vel deportati; item pupil, before attaining the age of pu- 
si in servitutem pupillus redigatur, vel berty, is either arrogated, or suffers de- 
ab hostibus fuerit captus. portation, or is reduced to slavery, or 

becomes a captive. 

P. xxvi. 1.14. 

The pubertati proximus was considered liable to criminal punishment 
(C. ix. 47. 7), and he might be made a slave for ingratitude towards 
his patron. (Theoph. Paraph.) If he returned from captivity the 
tutelage would recommence. (See Tit. 20. 2.) 

2. Sed et si usque ad certam condi- 2. Again, if a person is appointed by 
tionem datus rat testamento, seque evenit testament to be tutor until a condition is 
at desinat esse tutor existente conditione. accomplished, he ceases to be tutor on 

the accomplishment of the condition. 

D. xxvi. 1. 14.-5. 


3. Simili raodo finitur tutela morte vel 3. Tutelage ends also by the death 
pupillorum vel tutorum. of the tutor, or of the pupil. 

D. xxvii. 3. 4. 


4. Sed et capitis deminutione tutoris, 
per qu&m libertas vel civitas ejus amit- 
titur, omnis tutela pent. Minima autem 
capitis deminutione tutoris veluti si se in 
adoptionem dedent, legitima tantum 
tutela perit; cetera non pereunt. Sed 
pupilli et pupillse capitis deininutio, licet 
minima sit, omnes tutelas tollit. 

D. iv, 5. 7; 


4. When a tutor, by a capitis demi - 
nutio, loses his liberty or his citizenship, 
his tutelage is in every case at an end. 
But, if he undergo only the least capitis 
deininutio, as when a tutor gives himself 
in adoption, then only legal tutelage is 
ended, and not the other kinds ; but any 
capitis deminutio of the pupil, even the 
least, always puts an end to the tutelage. 
). xxvi. 4. 2. 


The tutela legitima belonged to the nearest of the agnati in right of 
his position in the family; but a tutor appointed by testament or by 
any special means had a charge committed to him personally, and his 
change of family could not alter this. 

The minima deminutio capitis suffered by the pupil would make him 
under the power of the arrogator; and as he would be no longer sui 
juris , he could no longer have a tutor. 


5. Pneterea, qui ad certum tempos 
testamento dantur tutoi*es, finite eo depo- 
nunt tutelam. 

D. xxvi. 

6. Desinnnt autem tutores esse, qui 
vel removentur a tutela ob id quod sus- 
pecti vira sunt, vel ex justa causa sese 
excusant et onus administrandse tutelra 


5. A tutor, again, who is appointed 
by testament to hold office during a 
certain time, lays down his office when 
the time is expired. 

1.14. 3. 

6. They also cease to be tutors wno are 
removed from their office on suspicion, 
or who excuse themselves on good 
grounds from the burden of the tutleage, 
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<1epoutint, secundum ea quae inferius and rid themselves of it according to the 
proponetnus. rulis we will give hereafter. 

D. xxvi. 1. 14. 4. 

At the end of the tutelage the pupil could bring an action to make 
the tutor account (actio tutelce directa) ; the tutor could bring one to 
procure indemnification for all losses he had sustained (actio tutelos 
contraria). In the same way there was an action against and in 
behalf of a curator for similar purposes (actio negotiorum gestorum directa 
vd contraria). 


Tit. XXIII. DE CURATIONIBUS. 

\ 

Masculi puberesetfeminse viripotentes Males arrived at the age of puberty, 
usque ad vicesimum qulntum annum and females of a marriageable age, 
completum curatores accipiuntj quia receive curators, until they have com- 
licet puberes sint, adhuc t&men ejus pleted their twenty-fifth year; for, 
retatis sunt ut sua negotia tueri non although they have attained the age of 
possint. puberty, they are still of an age which 

makes them unfit to protect their own 
interests. 

Gaj. i. 197. 

The law of the Twelve Tables provided for the appointment of 
curators in the case of madmen and prodigals, but did not make any 
provision for the protection of young persons who had attained the 
age of puberty. The first enactment on the subject, of which we 
have any knowledge, is the lex Ploetoria , or as it is often written, Lceto- 
ria , passed before the time of Plautus (Pseud, act i. sc. 3: Lex me 
perdit quinavicennaria ! metuunt credere omnes), which, fixing the time 
of the perfecta cetas at twenty-five years, provided that any one over¬ 
reaching a person under that age should be liable to a criminal prose¬ 
cution and to infamy (Cic. de Nat. Door. 3. 30; de Off. 3. 15); and, 
possibly, permitted the appointment of curators in cases where a good 
reason for the appointment was given. The praetor subsequently 
provided a remedy, which was a great protection to persons under 
twenty-five years who came before him, by directing, in all cases 
where they had been prejudiced, a restitutio in integrum; that is, that 
the applicant should be placed exactly in the position in which he 
would have been had not the fraud been practised against him. 
Finally, Marcus Antoninus ordered that curators should be given in 
all cases, without inquiry, on the application of the pubes. This seems 
the most probable and consistent account of the matter, which has 
been the subjet t of much dispute among commentators. The chief 
authority is Julius Capitolinus, in Vita M. Aurel. Anton, cap. 10, who 
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says: De curatoribus vero , quum ante non nisi ex lege Lcetoria , vel propter 
lasciviam vel propter dementiam darentur , ita statuit [M. Antoninus ], ut 
vmnes adulti curatorem acciperent non redditis causis. 

1. Dantur autem curatores ab iisdem 1. Curators are appointed by the same 

magistratibus, a quibus et tutores. Sed magistrates who appoint tutors. A cura- 
cnrator testamento non datur, sed datus tor cannot be appointed by testament, 
confii-matur decreto prsetoris vel prceai- but if appointed, he may be confirmed 
dia. in his office by & decree of the praetor or 

'prceses. 

Gai. i. 1. 198; D. xxvi. 3. 1. 3. 

The magistrates who appointed the curators were, therefore, at 
Rome, the prcefectus urbi or the praetor; in the provinces, the presses or 
municipal magistrate. (See Tit. 20. 4.) A curator could not be 
appointed by testament, because it was not certain that the adolescens 
would require one. If he did require one, it was natural that the 
person named in # the testament of the father should be selected by 
the magistrate as the most proper person. 

2. Item inviti adolescentes curatores 2. No adolescent is obliged to receive 

non accipiunt, praeterquam in litem; cu- a cuyatoi against his will, unless in case 
r&tor enim et ad certam causam dari of a law-suit, for a curator may be ap- 
potest. pointed for a particular special pur¬ 

pose. 

D. xxvi. 6. 2. 5. 

A person who had attained the age of puberty was not obliged to 
have a curator; but, practically, he was almost sure, if he had much 
property, to apply for one, as it was part of his tutor’s duty to urge 
him to do so (D. xxvi. 7. 5. 5), and he could not, at the age of fourteen, 
be fit to manage his own affairs. There were two other cases, besides 
that mentioned in the text, in which a curator was given against the 
will of the adolescent for whom he was appointed. "When a debtor 
wished to pay a debt owed to the adolescent (D. iv. 4. 72), or the tutor 
to settle his accounts with him (C. v. 31. 7), a curator was appointed to 
watch the interests of the adolescent, and thus to make the pay¬ 
ment and settlement indisputably valid; for if the adolescent were left 
to himself, the praetor might, on suspicion of fraud, order a restitutio in 
integrum. The curator, once appointed, held his office until the ado¬ 
lescent attained the age of twenty-live, and the minor could not aliene, 
and, perhaps, could not contract, without the sanction of his curator; 
but if an adolescent who had a curator was thought capable of man¬ 
aging his affairs, he might, by the special grant of the emperor, have 
a dispensation (venia cetatis) from waiting for the full age; but it was 
requisite, to obtain this, that a man should be twenty, and a woman 
eighteen years of age. (D. iv. 4. 3; C. ii. 45.) 
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3. Furiosi quoque et prodigi, licet 3. Madmen and prodigals, although 

majores viginti quinque annis sint, ta- past the age of twenty-live, are yet 
men in curatione sunt adgnatorum ex placed under the curatorship of their 
lege duodecim tabularem; sed solent agnati by the law of the Twelve Tables. 
Komae praefectus urbi vel praetor, et in But, ordinarily, curators are appointed 
provinciis praesides ex inquisitions eis for them, at Home, by the praefect of 
curatores dare. the city or the praetor; in the provinces, 

by the provides, after inquiry into the 
circumstances has been made. 

D. xxvii. 10. 1. 

The words of the law of the Twelve Tables with regard to the furio- 
sus were: Si furiosus est, adgnatorum gentiliumque in eo pecumaque ejus 
potestas est. (Cicbro, de Invent. ii. 50.) The prodigus was first inter¬ 
dicted by the magistrate; and this, Ulpian says, was recognized by 
custom even before the date of the Twelve Tables: Lege XII. Tabula - 
rum prodigo interdicitur bonorum suorum administrate); quod moribus ab 
initio interdictum est. (D. xxvii. 10. 1. pr.) He wajfthen placed under 
the curatorship of the agnate. Hence Horace says: 

Huic omne adimat jus 
Praetor, et ad sanos abeat tutela propinquos. 

Sat, ii. 3. 218. 

While, however, the prodigus was interdicted, the furiosus was not, and 
what he did was valid if he was not mad at the particular time when 
he did it. The form of the interdiction of the prodigus is given by 
Paul: * Quando tibi bona patema avitaque nequitia tua disperdis , liberos- 
que ad egistatem perducis , ob earn rem tibi cere commercioque interdico. 
(Sent. iii. 4. a. 7.) The agnates were, however, the curatores legitimi of 
the prodigus , under the law of the Twelve Tables, only when the goods 
lie was wasting had come to him as the successor ab intestato of an 
ascendant. (Ulp. Reg. xii. 3.) But the praetor extended the interdic¬ 
tion of prodigi to all cases where there was a prodigal waste of goods, 
just as he extended the curatorship of furiosi to other forms of madness 
or incapacity (see next paragraph); and the magistrate appointed the 
curator in all cases which came under either head of this extension of 
the law by the praetor. The text further tells us that, although the 
legal curatorship of the agnate was still recognized in the cases of 
furiosi and prodigi wasting goods under an intestate succession to 
an ascendant, yet in practice the magistrate generally appointed; and 
even before this practice grew up, the magistrate, if he thought an 
agnate having the legal right to be curator unfit, would give the prac¬ 
tical administration of the property to some one else. (D. xxvii. 10.13.) 

4. Sed et mente captis, et surdis, et 4. Persons who are of unsound mind, 
mutis, et qui perpetuo morbo laborant, or who are deaf, mute, or subject to any 
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quia rebus suis superease non possunt, pei*petual malady, since they are unable 
coratores dandi sunt. ‘ to manage their own affairs, must be 

placed under curators. 

D. txvii. 10. 2. 

The word furiosi, that is, the mad as opposed to the imbecile, in the 
law of the Twelve Tables, was taken strictly, and there was no legal 
curator for any one suffering under any other form of mental malady. 

5. Interdum autem et pupilli curato- 6. Sometimes even pupils receive cu¬ 

res accipiunt: ut puta si legitimus tutor rators ; as, for instance, when the legal 
non sit idoneus; quoniam habenti tuto- tutor is unfit for the office; for a person 
rem tutor daii non potest. Item si tes- who already has a tutor cannot have 
t&mento datus tutor, vel a pi*ffitoi*e vel another given him ; again, if a tutor ap- 
pneside, idoneus non sit ad administra- pointed by testament, or by the praetor 
tionem, nec tamen fr&udulenter negotia or jrrceees is unfit to administer the affairs 
administret, solet ei curator adjungi. of his pupil, although there is nothing 
Item in locum tutorum qui non in per- fraudulent in the way he administer 
petuum, sed ad tempus a tutela excu- them, it is usual to appoint a curator to 
8antur, sclent curatores dan. act conjointly with him. It is also usual 

to assign curators in the place of tutors 
excused for a time only. 

D. xxvi. 1. 13 j D. xxvi. 2. 27; D. xxvi. 5. 15 and 16. 

6. Quod si tutor adversa valetudine 6. If a tutor is prevented by illness or 

vel alia necessitate impeditur quominus otherwise from administering the affair 
negotia pupilli ad ministrare possit, et of his pupil, and his pupil is absent, or 
pupillus vel absit vel infans sit, quern an infant, then the praetor or presses of 
velit actorem, periculo ipsius tutoris, the province will, at the tutor’s risk, ap- 
praetor vel qui provinciae praeerit, de- point by decree some one to be the agent 
creto constituet. of the pupil. 

D. xxvi. 7. 24. 

This agent is to be distinguished from a curator. He is merely a 
person who acts under the tutor, and for whom the tutor is responsible. 
If the pupil were present, and past the age of infancy, he, with the 
authorization of the tutor, could appoint the agent, and there would 
be no necessity for the confirmation of a magistrate; hence the words 
et pupillus vel absit vel in fans sit. 

The uncertain duration of mental incapacity made the person en¬ 
trusted with the case of one suffering under it be termed a curator, not 
a tutor; otherwise the sufferer might be as incapable of going through 
legal forms as an infant. An adolescent and a prodigus could go 
through all the forms of law, and therefore there was no necessity, in 
their case, for the curator having an auctoritas . If they went through 
the prescribed forms, they were legally bound, whether the curator 
consented or*not; but unless the curator consented, the praetor would 
always interpose and relieve them from any consequences that might 
be prejudicial; and so they were not really bound, unless with the 
curator s consent. 
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Tit. XXIV. DE SATISDATIONE TUTORUM VEL CURA- 

TORUM. 


Ne tamen pupillorum pupiU&rumve, 
et eorum qui quaeve in curatione sunt, 
negotia a curatoribus tutoribusve consu- 
mantnr vel deminu&ntur, curat praetor 
at et tutores et curatores eo nomine sa- 
tisdent. Sed hoc non est perpetuum; 
nam tutores testamento dati satisdare 
non coguntur, quia fides eorum et dili¬ 
gent! a ab ipso testatore probata est. 
Item ex inquisitione tutores vel curato¬ 
res dati satisdatione non onerantur, quia 
idonei electi sunt. 

Gai. i. 


To prevent’the property of pupils and 
persons placed under curators being 
wasted or destroyed by tutors or cura- 
toi*s, the praetor sees that tutors and cu¬ 
rators give security against such con¬ 
duct. But this is not always necessary ; 
a testamentary tutor is not compelled to 
give security, as his fidelity and dili¬ 
gence have been recognized by the tes¬ 
tator. And tutoi’S and curators appoint¬ 
ed upon inquiry are not obliged to give 
security, because they have been chosen 
as being proper persons. 

99, 200. 


A patron and a father, when tutors, were ordinarily, though not as a 
matter of right, exempt from the necessity of giving caution. (D. xxvi. 
4. 5. 1.) This necessity, therefore, only fell on tutores or curatores legi - 
timi, and those appointed by inferior magistrates; those appointed by 
higher magistrates being only appointed after inquiry, which rendered 
the giving security needless. (See Tit. 20. 4.) The persons who 
became sureties (for the security demanded was always that of the 
guarantee of third persons) went through the form of fldejussio . The 
pupil or the person requiring a curator asked the surety whether he 
guaranteed the safety of the property, Fide jubisne rem salvam fore . 
And he answered, Fide jubeo. If the pupil or adult could not go 
through the ceremony, his slave, or, if he had no slave, or his means 
did not suffice to buy one, a slave appointed by the magistrate, went 
through the form for him. (See Bk. iii. Tit. 20; D. xlvi. 6. 2.) 

Besides the guarantee taken for the fidelity of the tutor and curator, 
and the general liability of the whole of the tutor’s or curator’s property 
to make good any losses incurred through their neglect, a constitution of 
Constautine having subjected their property to a tacit hypothec in favor 
of the pupil or minor (C. v. 37.20), those entrusted to their care had a fur¬ 
ther protection in the necessity under which the tutor and curator were 
to make an inventory of all the property of the pupil or person requiring 
a curator (D. xxvi. 7. 3. 2), and after the publication of the 78th Novel, 
by the tutor or curator being obliged to pledge himself by oath that he 
would act as a ‘ bonus paterfamilias * would act. (Nov. 78, cap. 7.) 

1. Sed si ex testamento vel inquisi- 1. If two or more are appointed by 
tione duo pluresve dati fuerint, potest testament, or by a magistrate, after in- 
nnus offerre satis de indemnitate pupilli quirv, as tutors or curators, any of them, 
vel adolesrentis, et contutori vel concu- by offering security for the indemnifica- 
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ratori prsefem ut solus administret, vel 
ut contutor satis offerens preponatur ei, 
et ipse solus administret. Itaque per se 
non potest petere satis a contutoi-e vel 
concur&tore suo; sed offerre debet, ut 
electionem det contutori vel concuratori 
suo, utrum velit satis accipere an satis- 
dare. Quod si nemo eorum satis offerat, 
si quidem adscriptum fuerit a testatore 
quis gerat, ille gerere debet; qufod si 
non fuerit adscriptum, quern major pars 
elegerit, ipse gerere debet, ut edicto 
pretoi-is cavetur. Sin autem ipsi tuto- 
res dissenseiint circa eligendum eum vel 
eos qui gerere debent, pretor partes 
anas interponere debet. Idem et in plu- 
ribus ex inquisitione datis probandum 
est, id est, ut major pars eligere possit, 
per quern administratio fieret. 


D. xxvi. 2. 17. 19. 1 


tion of the pupil or adolescent, may be 
preferred to his co-tutor or co-curator, 
so that he may either alone administer 
the property, or may oblige his co-tutor 
or co-curator to give security, if he 
wishes to obtain the preference, and be¬ 
come the sole administrator. He cannot 
directly demand security from his co- 
tutor or co-curator; he must offer it 
himself, and so give his co-tutor or co- 
curator the choice to receive or to give 
security. If no tutor or curator offers 
security, the person appointed by tlie 
testator to manage the property shall 
manage it; but if no such person be ap¬ 
pointed, then the administration will fall 
to the person whom a majority of the 
tutors shall choose, as is provided by 
the pretorian edict. If the tutors dis¬ 
agree in their choice, the praetor must 
interpose. And in the same way, when 
several are appointed after inquiiy by a 
magistrate, a majority is to determine 
who shall administer. 

; D. xxvi. 7. 3. 1. 7, 8, 9. 


As it was generally most convenient that one tutor alone should act, 
although all continued responsible (D. xxvi. 7. 3. 2. 0), it was necessary 
that the tutor who did act, tutor oneranus (opposed to tutores honorarii, 
those who did not act), should give security to the co-tutors. If he did 
not, he could be compelled, by the means described in the text, either 
to do so or to allow some other co-tutor to take his place. Sometimes 
• the tutelage was apportioned by the magistrate among the different 
tutors, and each had a separate duty to perform, for which he alone 
was responsible. (D. xxvi. 7. 3. 9.) 


2. Sciendum autem est non solum tu¬ 
tores vei curatores pupillis vel adultis 
ceterisque personis ex administratione 
rerum teneri ; sed etiam in eos qui safcis- 
dationem accipiunt, subsidiariam ac¬ 
tionem esse, quse ultimum eis presidium 
possit adferre. Subsidiaria autem actio 
in eos datur, qui aut omnino a tutoribus 
vel curatoribus satisdari non curaverunt, 
aut non idonee passi sunt caveri. Quse 
quidem, tarn ex prudentium responds 
quam ex const!tutionib us imperialibus, 
etiam in heredea eorum extenditur. 


2. It should be observed that it is not 
only tutors and curators who are respon¬ 
sible for their administration to pupils, 
minors, and the other persons we have 
mentioned, but, as a last safeguard, 
a subsidiary action may be bi-ought 
against the magistrate who has accepted 
the security as sufficient. The subsidi¬ 
ary action may be brought against a 
magistrate who has wholly omitted to 
take security, or has taken insufficient se¬ 
curity ; and the liability to this action, ac¬ 
cording to the responses of the jurispru¬ 
dents as well as the imperial constitutions, 
extends also to the heirs of themagistrate. 


D. xxvii. 8. 1. 11,12. 4. 6. 


« 
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The heirs of the magistrate were only liable where the negligence 
of the magistrate had been very great. (D. xxvii. 8. 6.) 

3. Quibus constitutionibus et illud ex- 3. The same constitutions also express- 
primitur, ut nisi c&ve&nt tutoi-es vel \j enact, that tutors and curators who do 
curatores, pignoribus c&ptis coercean- not give security, may be compelled 
tur. to do so by seizure of their goods as 

pledges^ 

C. v* 35' 2. • 


The magistrate would order a portion of their property to be seized, 
and retained until they gave security. (Theophil. Paraphr.) 

4. Neque autem prafectus urbi, neque 4. Neither the prafect of the city, nor 
prator, neque prases provincise, neque the prator, nor the presses of a province, 
quis alius cui tutores dandi jus est, bac nor any one else to whom the appoint- 
actione tenebitur; sed hi tantummodo ment of tutors belongs, will be liable to 
qui satisdationem exigero solent. this action, but only those whose ordi¬ 

nary duty it is to exact the security. 

D. xxvii, 8. 1. 1. 

The words of the text, which are borrowed from Ulpian, are not 
strictly correct, as the municipal magistrates, whose business it was to 
take security, could in some cases appoint tutors (Tit. 20. 5), and they 
were always liable to this action. 


Tit. XXY. DE EXCUSATION1BUS TUTORUM YEL 
CURATORUM. 


Excusantur autem tutoros vel cum- 
tores varii8 ex causis, plenum pie autem 
propter liberos, sive in potentate, sint, 
sive emancipati. Si enim tivs liherns 
superstites Romse quis habeat, vel in 
Italia quatuor, vel in provinces quinque, 
a tutela vel cura potest excusuri, exem- 
plo ceterorum inunerum j nam et tute- 
lam vel curam placuit publicum niunus 
esse. Sed adoptiri libevi non prosunt, 
in adoptionem autem dati natural! patri 
prosunt. Item nepotes ex filio prosunt, 
ut in locum patris succedant; ex filia 
non prosunt. Filii autem superstites 
tantum ad tutelse vel curse muneris ex- 
cusationem prosunt; defuncti non pro¬ 
sunt. Sed si in bello amissi sunt qiuesi- 
tum est an prosint ? Et constat eos solos 


Tutors and curatoi*s are excused on 
different grounds; most frequently on 
account of the number of their children, 
whether in theiv power or emancipated. 
For any one who at Rome has three 
ehiklron living, in Italy four, or in the 
provinces five, may be excused from 
being tutor or curator as from other 
offices, for the office of both a tutor and 
a curator is considered a public one. 
Adopted children will not avail the 
adopter, but though given in adoption 
are reckoned in favor of their natural 
father. Grandchildren by a son may be 
reckoned in the number, so as to take 
the place of their father, but not grand¬ 
children by a daughter. It is only those 
children who are living that can be 
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prodesse, qui in acie amittnntur; hi pnim reckoned to excuse any one from being 1 
qui pro repnblica ceciderunt, in per- tutor or curator, and not those who are 
petuum per gloriam vivere intelliguntur. dead. It has been questioned, however, 

whether those who have perished in war 
may not be reckoned; and it has been 
decided, that those who die in battle 
may, but they only, for glory renders 
those immortal who have fallen for their 
country. 

D. xxvii. 1. 2. 2, etc. j D. xxvii. 1. 18. 

It was considered a matter of public policy that tutors or curators 
should act when their assistance was necessary, and therefore those 
who were appointed were obliged to accept the office, unless they could 
establish any valid reason for being excused. This Title gives a num¬ 
ber of grounds on which a person appointed tutor or curator was 
excused from holding the office. These grounds of excuse may be 
classed with tolerable accuracy under four heads. Tutors and curators 
were excused as—1. Having rendered a service to the public, or being 
engaged in the discharge of some public duty (pr. and paragraphs 1, 
2, 3. 14, 15); 2. Being in a position adverse to the pupil or adult 
(paragraphs 4. 9. 11, 12. 19); 3. Being incompetent to sustain the 
burden of the office (paragraphs 6, 7, 8.13); 4. Filling or having filled 
similar offices (5. 18.) 

It was the lex Papia Poppcea that first introduced exemption on the 
ground of the number of the children. 

Grandchildren by the daughter were not reckoned, as, otherwise, 
they would have been reckoned by two different persons, their maternal 
grandfather and their paternal father or grandfather. 

1. Item divus Marcus in semestribus 1. The Emperor Marcus declared by 
rescripsit, eum qui res fisci administrat, rescript in his Semestria, that a person 
a tatelavel cura, qu&mdiu administrat, engaged in ad ministering the property 
excus&ri posse. of the fiscux is excused from being tutor 

or curator while his administration lasts. 

D. xxvii. 1. 41. 

Augustus and Tiberius held a council of senators every six months 
for the discussion of affairs (Suet. Aug. 35); and we gather from the 
text that the practice was also adopted by Marcus Aurelius, who pub¬ 
lished the records of the councils under the name of Semestria. 


2. Item qui reipublicie causa absunt, 
a tutela vel cura excusantur. Sed et si 
fuerint tutores vel curatores, deinde 
reipublicae causa abesse coeperint, a 
tutela vel cura excusantur, quatenus 
reipublicae causa absunt, et interea 
10 


2. Persons absent on the service of 
the state are excused from being tutors 
or curators; and if those who have 
already been appointed either as tutors 
or curators, should afterwards be ab¬ 
sent on the public service, they are 
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curator loco eorum dq£ur. Qui si excused during 1 their absence, and 
reversi fuerint recipiunt onus tutelae: meanwhile' curators are appointed in 
nam nec anni habent vocationem, ut their place. On their return, they must 
Papinianus libro quin to responsorum again take upon them the burden of 
rescripsit; nam hoc spatium habent ad tutelage; and, according to Papinian’s 
novas tutelas vocati. opinion, expressed in the fifth book of 

his answers, are not entitled to the priv¬ 
ilege of a year’s vacation, which is only 
allowed them when they are called to a 
new tutelage. 

D. xxvii. 1. 10. pr. and 2. 

The meaning of the text is that, if they had commenced holding the 
office of tutor before their absence, they were obliged to resume it 
immediately on their return. If, when they returned, a new tutelage 
was imposed on them, they might delay for a year to enter on its duties. 

8. Et qui potestatem habent aliquam, 3. By a rescript of the Emperor Mar- 
ee excusare possunt, ut divus Marcus cus, all persons invested with magiste- 
rescripsit; Bed coBptam tutelam deserere rial power may excuse themselves; but 
non possunt. they cannot abandon the office of tutor, 

which they have already undertaken. 

D. xxvii. 1.17. 5. 

Qui potestatem aliquam habent: i.e. all magistrates, including local 
magistrates. 

4. Item propter litem quam cum 4. No tutor or curator can excuse 

pupillo vel adulto tutor vel curator himself by alleging a law-suit with the 
habet, excusare nemo se potest, nisi pupil or adult; unless the suit embraces 
forte de omnibus bonis vel hereditate the whole of the goods, or the property, 
controversia sit. * or is for an inheritance. 

D. xxvii. 1. 21. 

Justinian afterwards, in the 72nd Novel (c. 1), decided that no credi¬ 
tor or debtor of the pupil or adult should be allowed to become tutor or 
ourator. 

5. Item tria onera tutelse non adfec- 5. Three tutelages or curatorshipa, 

tats vel curse prsestant vacationem, if unsolicited, serve as an excuse from 
quamdiu administrantur: ut tamen plu- filling any other such office, while the 
rium pupillorum tutelr., vel cura eorum- holder continues to discharge the duties, 
dem bonorum, veluti fratrum, pro una But the tutelage of several pupils, or 
computetur. the curatorahip of an undivided prop¬ 

erty, as where the pupils or adults are 
brothers, iB reckoned as one only. 

D. xxvii. 1. 8.15. 15. 

S. Bed et propter paupertatem excu- 6. Poverty also is a sufficient excuse, 
sationem tribui tarn divi fratres quam when it can be proved such as to render 
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per se divas Marcus rescripsit, si quis «a man incapable of the burden imposed 
imparem se oner! injuncto possit docere. upon him, according to the rescripts 

given both by the imperial brothers 
together, and by the Emperor Marcus 
singly. 

D. xxvii. 1. 7. 

Marcus Aurelius Antoninus and Lucius Verus were the divi fratres. 

7. Item propter adversam valetudi- 7. Illness also, if it prevents a man 
nem, propter quam nec suis quidem from superintending his own affairs, 
negotiis interesse potest, excusatio locum affords a ground of excuse. 

habet. 

8. Similiter eum qui literas nesdret, 8. So, too, a person who cannot read 

excusandum esse divus Pius rescripsit; must be excused, according to the re- 
qnamvis et imperiti literarum possint script of the Emperor Antoninus Pius; 
ad administrationem negotiorum suffi- but persons who cannot read are some- 
cere. times considered capable of administer¬ 

ing. 

D. xxvii. 1. 6. 19. 

The magistrate would have to decide whether the property was so 
small, and the position of the pupil or adult so humble, that this ignor¬ 
ance would be no bar. 

9. Item si propter inimicitias aliquem 9. If it is through enmity that the 

testamento tutorem pater dederit, hoc father appoints by testament any one as 
ipsum prsestat ei excusationem: sicut tutor, this circumstance itself will afford 
per contrarium non excusantur, qui se a sufficient excuse; just as, on the other 
tutelam administraturos patri pupillo- hand, they who have promised the 
rum promiserunt. father of the pupils to fill the office of 

tutor, cannot be excused. 

D. xxvii. 1. 6. 17. 


10. Non ease admittendam excusa- 10. That the tutor was unknown to 
tionem ejus qui hoc solo utitur, quod the father of a pupil is not of itself to be 
ignotu8 patri pupiUorum sit, diyi fratres admitted as a sufficient excuse, as is 
rescripeserunt. decided by a rescript of the imperial 

brothers. 

D. xxvii. 1.15.14. 


11. Inimiciti* quas quis cum patre 11. Enmity against the father of the 

pupillorum vel adultorum exercuit, m pupil or adult, if of a deadly character, 
capitales fuerunt, nec reconciliatio in- and no reconciliation has taken place, is 
tervenit, a tutela vel cura solent excu- usually considered as an excuse from 
sare. being tutor or curator. 

D. xxvii. 1. 6.17. 

12. Item qui status controvendam a 12. So, too, he whose status has been 

popUlorum patre passus est, excusatur called in question by the father of the 
a tatela. pupil, is excused from the office of tutor. 
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That is, if the deceased has attempted to show that the person ap¬ 
pointed tutor was a slave. 


13. Item major septuaginta arm is a 
tutela vel cura excusare se potest. 
Minores autem viginti quinque annis 
olim quidem excusabantur. A nostra 
autem constitutione probibentur ad tute- 
lam vel curam adspirare, adeo ut nec 
excusationis opus bat. -Qua constitu¬ 
tione cavetur ut nec pupillus ad legiii- 
mam tutelam vocetur, nec adultus ; cum 
erat incivile, eoe qui alieno auxilio in 
rebus suis administrandis egere noscun- 
tur, et aliis reguntur, aliorum tutelam 
vel curam subire. 


13. Persons above seventy years of 
age may be excused from being tutors 
or cui’ators. Pei*son» under the age of 
twenty-five were formerly excused, but, 
by our constitution, they are now pro¬ 
hibited from aspiring to these offices, so 
that excuses are become unnecessary. 
This constitution provides that neither 
pupils nor adults shall be called to a 
legal tutelage. For it is absurd that 
persons who are themselves governed, 
and are known to need assistance in the 
administration of their own affairs, 
should become the tutors or curators of 
others. 


D. xxvii. 1. 2.10. 7; C. v. 30. 5. 


14. Idem et in nrilite obeervandum 14. The same rule bolds good also as 

est, at nec volens ad tutehe onus admit- to military persons. They cannot, even 
tatur. though they wish it, be admitted to the 

office of tutor or curator. 

15. Item Rom® grammatici, rbetores 15. Grammarians, rhetoricians, and 

et medici, et qui in patria sua id exer- physicians at Rome, and those also who 
cent et intra numenim sunt, a tutela vel exereise such professions in their own 
cura habent vacationem. country, and are within the number 

authorised, are exempted from being 
tutors or curators. 

D, xxvii. 1. 6.1. 

It was Antoninas Hus who fixed the number which each city was to 
have. (D. xxvii. 1. 6. 1.) The largest provincial city was not allowed 
to have more than ten physicians, five grammarians, and five rhetori¬ 
cians. 

Philosophers were also excepted (D. xxvii. 1. 0. 5); jurisprudents 
who were members of the council of the emperor (xxvii. 1. 30); and all 
clerici . (C. i. 3. 52.) 


16. Qui autem vult se excusare, si 
plures habeat excusationes et de qui- 
busdam non probaverit, aliis uti intra 
tempora non prohibetur. Qui autem 
excusare se volunt, non appellant; sed 
intra dies quinquaginta continuos ex quo 
cognoverunt, excusare se debent, cujus- 
cumque generis sunt, id est, qualiter- 
cumque dati fuerint tutores, si intra 
centesimtun lapidem sunt ab eo loco ubi 
tutores dati sunt j si vero ultra centesi- 


16. If a person wishes to excuse him¬ 
self, and has several excuses, even sup¬ 
posing some are not admitted, there is 
nothing to prevent him employing 
othei'S, provided he does so within the 
prescribed time. Those who wish to 
excuse themselves are not to appeal, 
but whatever kind of tutors they may 
be, that is, however they may have been 
appointed, must offer their excuses 
within the fifty days next after they 
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mam habitant, dinumeratione facta vi- 
ginti miilium diumorum et amplius 
tidginta dieram. Quod tamen, ut Scae- 
vola dice bat, sic debet computari ne 
minus flint quam quinquaginta dies. 


have known of their appointment, if 
they aie within a bundled miles of the 
place when they were appointed. If 
they are at a greater distance they are 
allowed a day for every twenty miles, 
and thirty days besides; but the time 
should, as Scmvola said, be so calculated 
as never to be less than fifty days in the 
whole. 


D. xxvii. 1. 21.1. 13. 1. 9. 


If he lived anywhere within four hundred miles, he would, reckon¬ 
ing a day for each twenty miles, and thirty days besides, fall short of 
fifty days, and therefore the rule was laid down as stated in the con¬ 
cluding sentence of the text. If he did not excuse himself within the 
appointed time, he could not afterwards escape the charge. 

Dies continui are opposed to dies utiles , the days od which legal busi¬ 
ness could be done; dies oontinzd meaning the next days, of whatever 
kind. 

The ordinary rule was that persons called to a public office had, in 
order not to serve, to appeal to a higher magistrate than the one ap¬ 
pointing them. 

17. Datus autem tutor ad universum 17. The tutor who is appointed is con- 
pairimoniuin datus esse creditur. sidered as appointed for the whole patri¬ 

mony. 

D. xxvii. 1. 21. 2. 


The tutor was appointed for the whole patrimony; but if it was 
situated in very different parts, he might apply to have other tutors 
appointed to act in the different localities. (D. xxvii. 1. 21. 2.) 

18. Qui tutelam alicujus gessit, invitus 18. A person who has discharged the 
curator ejusdem fieri non compellitur: office of tutor is not compelled against 
in tantum ut, licet paterfamilias qui his will to become the curator of the 
testamento tutorem dedit, adjecerit se same person ; so much so, that although 
eumdem curatorem dare, tamen invitum the father, after appointing a tutor by 
enm curam suscipere non cogendum divi testament, adds that he also appoints 
Severug et Antoninus nescripserunt the same person to be curator, the per¬ 
son so appointed if unwilling cannot be 
compelled to take the office of curator ; 
so it has been decided by the rescript of 
the Emperors Severus and Antoninus. 

It is Antoninus Caracalla who is here meant. 

19. Iidem rescripserunt, maritum 19. The same emperors have decided 

axori bus curatorem datum excusare se by rescript, that a husband appointed 
pone, licet se immisceat. as curator to his wife may excuse him¬ 

self from the office, even after he has 
intermeddled with her affairs. 

D. xxvii. 1.1. 5. 
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The husband not only might excuse himself from the curatorship of 
his wife, but in the time of Justinian he could not fill the office (C. v. 
34. 2); neither could the wife’s curator marry her. (C. v. 6.) 

It was the general rule that a tutor or curator who intermeddled with 
the affairs of the pupil or adult renounced the right of offering excuses. 

20. Si quia autem falsis allegationibus 20. If any one has succeeded by false 
excus&tionem tutelae meruit, non est allegations in getting himself excused 
liberatus onere tutelse. from the office of tutor, he is not dis¬ 

charged from the burden of the office. 

D. xxiii. 2. 60. 


Tit. XXVL DE SUSFECTIS TUTORIBUS VEL CURA- 

TORIBUS. 

Sciendum est suspecti crimen ex lege The right of accusing a suspected tu- 
duodecim tabularum descendere. tor or curator is derived from the law of 

the Twelve Tables. 

D. xxvi. 10.1, 2. 

1. Datum est autem jus removendi tu- 1. The power of removing suspected 

tores Buspectos Rom® prsetori, et in pro- tutors belongs at Rome to the praetor; 
vinciis praeridibus earum et legato pro- in the provinces to the proesides, or to 
consul®. the legate of the proconsul. 

D. xxvi. 10. 1. 3, 4. 

2. Ostendimus, qui possint de suspecto 2. We have shown what magistrates 

cognoscere ; nunc videamus qui sus- may take cognizance of suspected per- 
pecti fieri possint. Et quidem omnes sons: let us now inquire, what persons 
tutores possunt, rive testamentarii rint may become suspected. All tutors may 
rive non, sed alterius generis tutores; become so, whether testamentary, or 
quare et si legitimus sit tutor, accusari others; thus even a legal tutor may be 
poterit. Quid ri patronus ? Adhucidem accused. Rut what is the case with & 
erit dicendum; dummodo meminerimus patron ? He, too, may be accused ; 
fam® patroni parcendum, licet ut sus- but we must remember, that his reputa- 
pectus remotus fuerit. tion must be spared, although he be 

removed as suspected. 

The descendants could not bring an action to which infamy attached 
against an ascendant. They and the liberatus could only call for the 
interference of the law to protect their property, not to punish the tu¬ 
tor with infamy. (D. xxxvii. 15. 5.) And in the case of all legal 
tutors it was customary, except in very bad cases, not to remove them, 
but to join a curator with them. (D. xxvi. 10.9.) By fames parcendum 
is meant that the grounds of the decision for their removal were not to 
be expressed. 
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3. Consequent est at videamue, qui 
poasunt suspectos postulare. Et scien¬ 
dum est quasi publicam esse hanc 
actionem, hoc est, Omnibus pate re. Quini- 
mo et mulieres admittuntur ex rescripto 
divorum Seven et Antonini, sed eae sols 
quae pietatis necessitudine ducts ad hoc 
procedunt, ut puta mater; natrix quo- 
que et avia poesunt, potest et soror. Sed 
et si qua alia mulier fuerit, cnjus praetor 
t*erpensam pietatem intellexerit non sex- 
us verecundiam egredientem, sed pietate 
productam non continere injuriam pu- 
pillorum, admittet earn ad accusationem. 


3. Let us now inquire, by whom sus- 
pected persons may be accused. Now 
an accusation of this sort is in a measuie 
public, that is, it is open to all. Nay, 
by a rescript of the Emperors Severus 
and Antoninus, even women are admitted 
to be accusers; but only those who are 
induced to do so through feelings of 
affection, as a mother, a nurse, or a 
grandmother, ora sister, who may all 
become accusers. But the praetor will 
admit any other woman to make the 
accusation, in whom he recognizes a 
real affection, and who, without over¬ 
stepping the modesty of her sex, is im¬ 
pelled by this affection not to endure the 
pupil suffering harm. 


D. xxvi. 10.1. 6> 7. 


The action is called quasi publico, because on the one hand it had the 
private object of securing the pupil’s interests, and on the other had, 
like public actions, criminal consequences, and might be brought by a 
person not interested in the private result. 

Women, as a general rule, could not institute public actions. (D. 
xlviii. 2. 1.) 

4. Impuberes non poesunt tutores 4. No person below the age of puber- 
suos suspectos poetulare ; puberes au- ty can bring an accusation against his 
tern curatores suoe ex consilio neces- tutor as suspected: but those who have 
sariorum suspectos poesunt arguere, et attained that age may, under the advice 
ita divi Severus et Antoninus rescripse- of their near relations, accuse their cura- 
runt. tors. Such is the decision given in a 

rescript of the Emperors Severus and 
Antoninus. 

D. xxvi. 10. 7. 


5. Suspectus autem est, qui non ex 5. A tutor Is suspected who does not 
fide tutelam gerit, licet solvendo sit, ut faithfully execute his trust, although per- 
Julianus quoque rescripsit. Sed et ante- fectly solvent, as Julian writes, who also 
quam incipiat tutelam gerere tutor, thinks that even before he enters on his 
posse eum quasi suspectum* removeri office, a tutor may be removed, as sus- 
idem Julian us rescripsit, et secundum pected; and a constitution has been 
eum constitutum est. made in accordance with this opinion. 

D. xxvi. 10. 8. 

Ulpian says that a tutor could not be suspectus before he entered on 
his office, and that if there were any reason to think him an improper 
person beforehand, the magistrate would forbid him to assume the 
administration. (D. xxvi. 10. 3. 5. and 12.) Justinian decides in 
opposition to this. 
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6. Suspeetus autem remotus, si qui- 6. A suspected person, if removed on 

dem ob dolum, famosus est; si ob cul* account of fraud, is infamous, but not if 
pam, non ©que, for neglect only. 

C. v. 40. 9. 

For the meaning of the word infamia see Introd. sec. 48. 

7. Si quis autem sutem suspeetus pos- 7, If an action is brought against any 

tulatur, quoad cognitio finiatur, inter- one as suspected, his administration, 
dicitur ei administratio, ut Fapiniano according to Papinian, is suspended 
visum est. while the accusation is pending. 

D. xlvi, 3. 14. 1. 

8. Sed si suspecti cognitio suscepta 8. If a process is commenced against 

fuerit, posteaque tutor vel curator deces- a tutor or curator, as suspected, and he 
sent, extinguitur suspecti cognitio, dies while it is going on, the process is 

at an end. 

D, xxvi. 10,11. 

The action to force the tutor or curator to give in his accounts would 
be brought against the heirs of the tutor or curator. But the suspecti 
cognitio could uot, as its object was to remove the tutor or curator, not 
to recover money from him. The crimen suspecti could only be brought 
against a person actually tutor or curator, and was at an end if the 
office came to an end, uot ouly by death, but in any way. (D. xxvi. 
10 . 11 .) 

9. Si quis tutor ooplam sui non faciat 9, If a tutor falls to appear, that a cer- 

ut alimenta pupilio deceraantur, cavetur tain amount of maintenance may be fixed 
epistola divorum Severi et Antonini, ut on for his pupil, it is provided by a re¬ 
in possessionem bonorum ejus pupillus script of the Emperors Severus and 
mittatur; et quae mora deteriora futura Antoninus, that the pupil shall be put 
sunt, dato curators distrahi jubentur, into the possession of the effects of the 
Ergo ut suspeetus removeri potent, qui tutor, and that after a curator has been 
non prsestat alimenta. appointed, those things, which are per¬ 

ishable, may be sold. Therefore a tutor 
who does not afford maintenance to his 
pupil may be removed, as suspected. 

D. xxvi, 10. 7, 2, 

The praetor generally determined the amouftt to be annually expended 
on the maintenance and education of the pupil (the word alimenta must 
be taken very widely), when it was not determined by the testament 
of the father. The tutor had therefore to attend before the magistrate 
to state what amount the fortune of the pupil would bear. 

Dato curators , i.e, a curator appointed for this particular purpose 
only. 

10. Bed si quis pressens negat propter 10. But if the tutor appears, and denies 
inopiam alimenta non posse decerni, si tnat maintenance can be allowed in con* 
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hoc per mendacium dicat, remittendum sequence of the smallness of the pupil’s 
earn esse ad prefectum urbi puniendum estate; if he says this falsely, he shall 
placuit; sieut ille remittitur, qui data be handed over to the prefect of the city, 
pecunia ministarium tutele redemit. to be punished, just as a person is handed 

over who has purchased a tutelage by 
bribery. 

D. xxvi. 10. 3,15. 

The pnetor has no criminal jurisdiction, and therefore persons were 
sent for punishment to the prafectus urbi. (D. i. 12. 1.) In the pro¬ 
vinces the prases could punish, as well as remove, the tutor. 

11. Libertus quoque, si fraud ulenter 11. Also a freedman, who is proved to 
tutelam filiorum vel nepotum pati'oni have been guilty of fraud, when acting 
geseisse probetur, ad prefectum urbi as tutor to the son or grandson of his 
remittitur pnniendus. patron, is handed over to the prefect of 

the city to be punished. 

D. xxvi. 10. 2. 


12. Novissime sciendum est, eos qui 12. Lastly, it must be known that 

fmudulenter tutelam vel curam adminis- they who are guilty of fraud in their 
trant, etiamsi satis offerant, removendos administration, must be removed, al- 
a tutela; quia satisdatio tutoris propo- though they offer sufficient security, 
erttmn malevolum non mutat, sed diutius For giving security makes no change in 
gTass&ndi in re familiari facultatem the malevolent purpose of the tutor, but 
prestat. only procures him a longer opportunity 

of injuring the estate. 

D. xxvi. 10. 5. 6. 

A person is considered thus open to suspicion whose general character 
and conduct warrant the suspicion. But a zealous and honest man, as 
we learn in the next paragraph, is not to be removed on suspicion, 
because he is poor. 

13. Suspectum enim enm putamus, 13. We also deem every man sus- 
qui moribus tails est ut suspectus sit. pec ted, whose conduct is such that we 
Enimvero tutor vel curator, quamvis cannot but suspect him. A tutor or 
pauper est, fidelis tamen et diligens, curator who is faithful and diligent, is 
removendus non est quasi suspectus. not to be removed, as a suspected per¬ 
son, merely because he is poor. 

D. xxvi. 10. 8. 
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Tit. 1 DE DIVISIONS BEKUM ET QUALITATE. 

Having treated in the first book of the law of persons, the Institute 
now proceeds to treat of the law of things—that is, they pass from per¬ 
sons who exercise rights to things over which rights are exercised. 
Bights may be divided into those which we have in or over things as 
against all the world, and those which we have against particular per¬ 
sons. (See Introd. sec. 61.) The second book of the Institutes, and the 
first portion of the third, treat of the former class, and of the mode in 
which they are acquired. 

The most proper mode of treating the law of things would be, per¬ 
haps, first to inquire of what divisions things themselves are suscep¬ 
tible ; next, to divide rights over things (jura in rem) according to the 
extent of the right; and lastly, to treat of the mode in which those 
rights are acquired. To a certain extent this mode of dividing the 
subject is adopted in the Institutes, but not very distinctly or expressly. 
Things themselves may be divided, generally, by making the basis of 
division either the relation in which they stand to persons, or something 
inherent in the nature of the things. Things divided in the first way 
may be divided according as they are the subject of the rights of all 
men or no men on the one hand, and of particular men on the other, 
the latter class receiving modifications according to the character in 
which particular men hold them. This division of things is treated of 
in the first sections of this Title. The most prominent distinction in¬ 
herent in things is that of things corporeal and things incorporeal, and 
this is treated of in the second Title. There are other divisions of 
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things (see Introd. secs. 52-00) which are alluded to in the Institutes, 
but not expressly noticed. 

A. person may have the whole sum of all rights over a thing when in 
Roman law he was said to have the dominium. These rights of the 
dominus were summed up in the jus utendi, that is, making use of the 
thing; the jus fruendi, that is, reaping the fruits and profits; and the 
jus abictendi , that is, consuming the thing, if capable of consumption. 
Or any one of the jura in rem may be separated from the rest and 
enjoyed by different persons. (See Introd. sec. 64.) These fragments 
of the deminium, called servitudes, are treated of in the third and three 
following Titles. Or a person may have a right over a thing in the 
ownership of another, limited by the extent to which he has a claim 
against the owner, as a creditor has over the thiug given him in pledge 
as a security for the debt. This right, generally termed in Roman law 
the jus pignoris, is not spoken of expressly in the Institutes, but a brief 
sketch of the law on the subject will be found in the conclusion of the 
notes to the fifth Title. 

The Institutes then recur to the modes by which the ownership in 
things is acquired, and the subject is divided according as ownership 
is acquired in a particular thing, or in a umv&rsitas rerum , that is, the 
aggregate of rights possessed by a particular person. Two of the prin¬ 
cipal modes of acquiring particular things, occupation, that is, being 
the first person to appropriate an unappropriated thing, and tradition, 
that is, the owner handing over the thing to another person with the 
intention of transferring the ownership, and the transferee receiving 
the thing with the intention of becoming owner of it, have been treated 
of in the first Title, as also have the subordinate modes of accession, 
when an owner acquires by the natural increment of the thing owned, 
or when, the property of two owners being somehow mixed up, the law 
gives the result to one only, and specification, when a new thing is 
created, and belongs to the creator. All these are said to be modes of 
acquiring things jure naturali . Two modes of acquiring particular 
things jure civili are then noticed. (1.) The sixth Title treats of usu¬ 
capion, the process by which the law attached the legal ownership after 
a certain length of possession. (2.) The seventh Title treats of certain 
cases in which gift might be looked on as a different mode of confer¬ 
ring ownership from tradition. This ends the discussion of the modes 
of acquiring the ownership in particular things. The eighth and ninth 
Titles speak of certain restrictions on alienation, and of one person 
acquiring ownership through other persons. In the tenth Title the 
Institutes proceed to discuss the modes of acquiring a unvoersitas rerum . 
The two chief modes are, the gift of an hereditas by testament, and the 
succession to an hereditas in case of intestacy. The subject of testa- 
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ments occupies the remainder of the second book, and that of succession 
to an intestate occupies the first nine Titles of the third book. Some 
minor modes of acquiring a ilniversitas rerum, of which arrogation is the 
most important, are then noticed; and with the twelfth Title of the 
third book the treatmont of jura in rem, and of the modes of acquiring 
ownership in them is brought to a conclusion- This treatment of the 
modes of acquisition is subject to the inconvenience noticed by Gaius 
(ii. 191), that legacies which are a mode of acquiring specific things, 
are treated of as coming under the acquisition of a universitas return by 
testament. 

Previously to the legislation of Justinian, there had been two other 
modes of acquisition jure civili , applicable both in the case of particular 
things and in that of a universitas return, which are treated of by 
Gaius at considerable length- (Gal ii- 18-37. See also Ulpian, Reg. 
19. 2.) These were mancipation, the process by which res mancipi 
were conveyed from one Roman citizen to another (see Introd. sec. 59), 
and in jure cessio - The cessio in jure was a fictitious suit, in which the 
person who was to acquire the thing claimed (vindicabat) the thing as 
his own, the person who was to transfer it acknowledged the justice 
of the claim, and the magistrate pronounced it to be the property 
(addicebat) of the claimant. Mancipation and cessiones in jure were 
both abolished by Justinian- Ulpian (Reg. 19- 2) also notices two 
others, adjudications, i-e. by property held in common being judicially 
marked out, so that the separate portions were owned, and lege, by some 
special statute, as when legacies devolved under the lex Papia Poppcea. 
(Bk. ii. 20.) 

The explanation of the term possession, which occurs frequently in 
this Title, may be conveniently deferred until we reach the sixth Title. 

Superiore libro de jure pei'sonamm In the preceding book we have treated 
exposuimus: modo videaratis de rebus, of the law of persona. Let us now apeak 
quae vel in no8tro patrimonio vel extra of things, which either are in our patri- 
p&trimonium nostrum habentur. Quae- mony, or not in our patrimony. For 
dam enim naturali jure communia sunt some things by the law of nature are 
omnium qusedam publica, quaedam uni- common to all j some are public; some 
versitatis, quaedam nullius, pleraque belong to corporate bodies, and some 
aingulorum, quae ex variis causis cuiqtfe belong to no one. Most things are the 
adquiruntur, sicut ex subjectis appa- property of individuals, who acquire 
rebit. them in different ways, as will appear 

hereafter. 

Gai. ii. 1 j 0. 1. 8. 2. 

Under the word res , thing, is included whatever is capable of being 
the subject of a right. The principal division of Gaius is into things 
divim juris and humani juris. Here the principal division is according 
as things are in nostro patrimonio, that is, belong to individuals; or 
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extra nostrum patrvmonium, that is, belong to all men {communes), to 
the state ( publiccs ), to no men (nuttius), or to bodies of men ( uniter - 
sitatis). The words bona and pecunia , it may be observed, are only 
used of things in nostro patrimonio. 

1. Et quidem naturali jure communia 1. By the law of nature these things 

sunt omnium htec: aer, aqua profluens, are common to mankind—the air, run- 
et mare et per hoc litora mans. Nemo ning water, the sea, and consequently 
igitur ad litus marls accedere prohibe- the shores of the sea. No one, there- 
tur, dum tamen villis et mouumentis et fore, is forbidden to approach the sea- 
ffidificiis abstineat: quia non sunt juris shore, provided that he inspects habi- 
gentium, sicut et mare. tations, monuments, and buildings, which 

ai-e not, like the sea, subject only to the 
law of nations. 

D. i. 8. 2. 1; D. i. 8. 4. 

Of things that are common to all any one may take such a portion 
as he pleases. Thus a man may inhale the air, or float his ship on 
any part of the sea. As long as he occupies any portion, his occupa¬ 
tion is respected; but directly his occupation ceases, the thing occu¬ 
pied again becomes common to all. The sea-shore, that is, the shore 
as far as the waves go at furthest, was considered to belong to all men. 
For the purposes of self-defence any nation had a right to occupy the 
shore and to repel strangers. Individuals, if they built on it, by 
means of piles or otherwise, were secured in exclusive enjoyment of the 
portion occupied; but if the building was taken away, their occu¬ 
pancy was at an end, and the spot on which the building stood again 
became common. (D. i. 8. 6.) 

2. Flnmina autem omnia et portus 2. All rivers and ports are public; 
publica sunt. Ideoque jus piscandi hence the right of fishing in a port, or 
omnibus commune est in portu flumini- in rivers, is common to all men. 
busque. 

D. i. 8. 4. 1 j D. xlvii. 10. 13. 7. 

The word publicus is sometimes used as equivalent to communis, but 
is properly used, as here, for what belongs to the people. Things 
public belong to a particular people, but may be used and enjoyed by 
all men. Roads, public places and buildings might be added to those 
mentioned in the text. The particular people or nation in whose 
territory public things lie may permit all the world to make use of 
them, but exercise a special jurisdiction to prevent any one injuring 
them. In this light even the shore of the sea was said, though nor 
very strictly, to be a res publica: it is not the property of the particular 
people whose territory is adjacent to the shore, but it belongs to them 
to see that none of the uses of the shore are lost by the act of indi¬ 
viduals. Celsus says, Litora in qua populus Romanics imperium habet 
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poptrti Romani esse arbitror (D. xliii. 8. 3), where, if we are to bring 
this opinion of Celsus into harmony with the opinions of other jurists, 
we .must understand ' populi Romani esse f to mean ‘ are subject to the 
guardianship of the Roman people.’ 

3. £st autem litus maria, quatenus 3. The sea-shore extends as far as the 
hybcfnus flnctns maximus excurrit. greatest winter flood runs up. 

D. 1. 16. 96. 

Celsus ascribes this definition to Cicero, who apparently borrowed it 
from Aquilius. (Cic. Top. 7.) 

4. Riparum quoqufe nSus publicus est 4. The public use of the banks of a 
juris gentium, sicut ipsius fluminis. liver is part of the law of nations, just 
Itaque navem ad eas adplicare, fanes as is that of the river itself. All persons 
arboribns ibi natis religare, onus aliquod therefore are as much at liberty to bring 
in his reponere cuilibet liberum est, their vessels to the bank, to fasten ropes 
sicut per ipsum flumen navigare; sed to the trees growing there, and to place 
proprietas earum illorum est quorum any part of their cargo there, as to 
prediia hierent: qua de causa arbores navigate the river itself. But the banks 
quoque in iisdem natae eorumdem sunt, of a river are the property of those 

whose land they adjoin; and conse¬ 
quently the trees growing on the them 
are also the property of the same per¬ 
sons. 

T>. i. 8. 5. 

The banks of rivers belonged to the proprietors of the adjacent 
lands; but the use of them, for the purposes of navigation or other¬ 
wise, was open to all. The proprietors, therefore, could alone reap the 
profits of the soil; but if they attempted to exercise their rights so as 
to hinder the public use of the bank, they would be restrained by an 
interdict of the praetor. (See Introd. sec. 107.) 

5. Iitorum quoque usus publicus juris 6. The public use of the sea-shore, 

gentium est, sicut ipsius maris; et ob id too, is part of the law of nations, as is 
qmbuslibet liberum est casam ibi ponere that of the sea itself; and therefore any 
in quam se recipiant, sicut retia siccare person is at liberty to place on it a cot- 
et ex man reducere. Proprietas autem tage, to which he may retreat, or to dry 
eorem potest intelligi nullius esse, sed his nets there, and haul them from the 
ejnsdem juris esse cujus et mare, etqu® sea; for the shores may be said to be 
subjacet mari terra vel arena. the property of no man, but are subject 

to the same law as the sea itself, and the 
sand or ground beneath it. 

D. i. 8. 5. pr. and X. 

The shores over which the Roman people had power were not the 
property of the Roman people, although it belonged specially to the 
Roman people to see that the free use of them was not hindered. (See 
note to paragraph 2.) 
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0. Universitatis stint, non singulorum, 6. Among 1 things belonging to a cor- 
veluti qua in civitatibus sunt theatra, porate body, not to individuals ,are, to. 
stadia et similia, et si qu® alia sunt com- instance, buildings in cities, theatres, 
munia civitatum. , race-courses, and other similar places 

belonging in common to a whole city. 

D. i. 8. 6. 1. 

Universitas is a corporate body, such as the guilds (collegia) of dif¬ 
ferent trades; for instance, the collegium pistorum . Res universitatis 
are things which can be used by the members of the universitas . 

Both the state and corporate bodies had property which they held 
exactly like individuals; as, for instance, the agri vectigales , or slaves 
and lands belonging to a collegium . Such things were not publican or 
universitatis in the sense in which the words are used here; for every 
member of the state or corporation could not use and enjoy such things, 
although the proceeds went to the general purposes of the state or 
corporation. They were, like the property of individuals, in nostro 
patrimonio , the state or corporation being looked on as any other owner 


7. Nullius autem sunt res sacra et re- 7. Things sacred, religious, and holy, 
ligios© et sanet® $ quod enim divini juris belong to no one i for that which is sub- 
est, id nullius in bonis est. ject to divine law is not the property of 

any one. 

Gai. ii. 9. 


Res nullius are either things unappropriated by any one, in which 
sense things common, or unoccupied lands, or wild animals, are res 
nullius ; or they are things to which a religious character prevents any 


human right of property attaching* 

8. Sacra res sunt, quae rite et per 
pontificee Deo consecrat® sunt, veliiti 
®des sacra et donaria qu® rite ad min- 
isterium Dei dedicata sunt. Qu®etiam 
per nostram constitutionem alienari et 
obligari prohibuimus, excepta causa re-* 
demptionis captivorum. Si quis vero 
auctoritate sua quasi sacrum sibi consti-* 
tuerit, sacrum non est sed pi*ofanum. 
Locus autem in quo ©des sacra sunt 
©dificat®, etiam diruto ©diflcio sacer 
adhuc manet, ut et Papinianus rescripit. 


D. i. 8. 6. 3 


8. Things are sacred which have been 
duly consecrated by the pontiffs, as sa¬ 
cred buildings and offerings, properly 
dedicated to the service of God, which 
we have forbidden by our constitution 
to be 9old or mortgaged, except for the 
purpose of purchasing the freedom of 
captives. But, if any one consecrates a 
building, by his own authority, it is not 
sacred, but profane. But ground on 
which a sacred edifice has once been 
erected, even after the building has been 
destroyed, continues to be sacred, as 
Papinian also writes. 

C. i. 2. 21. 


The distinction between res sacrce and religiosce, in the older pagan 
law, was that the former were things dedicated to the celestial gods, 
the latter were things abandoned to the infernal— relictce diis manibus . 
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(Gai. ii. 4.) In order that a thing should be sacra , it was necessary 
that it should be dedicated by a pontiff and with the authority of the 
people, afterwards of the senate, finally of the emperor. (D. i. 8. 9.1.) 
Things consecrated were by law inalienable. The support of the poor 
in a time of famine (C. i. 2. 21), and afterwards the payment of the 
debts of the church (Nov. 120.10), sufficed, as well as the release of 
captives, as reason for the sale of consecrated moveables; but immove¬ 
ables were always inalienable. 


9. Religiosum locum unusquisque sua 
voluntate facit, dum mortuum infert in 
locum suum. In communem autem lo¬ 
cum pui'um invito socio inferre non licet; 
in commune vero sepulcrum etiam in- 
vitis ceteris licet inferre. Item si alien us 
ususfructus est, proprietarium placet, 
nisi consentiente usufructuario, locum 
religiosum non facere. In alienum lo¬ 
cum concedente domino licet inferre; et 
licet postea ratum habuerit quam illatus 
est mortuus, tamen religiosus fit locus. 


9. Any man at his pleasure makes a 
place religious by burying a dead body 
in his own ground; but it is not per¬ 
mitted to bury a dead body in land 
hitherto pure, which is held in common, 
against the wishes of a coproprietor. 
But when a sepulchre is held in common, 
any one coproprietor may bury in it, 
even against the wishes of the rest. So, 
too, if another person has the usufruct, 
the proprietor may not, without the con¬ 
sent of the usufructuary, render the 
place religious. But a dead body may 
be laid in a place belonging to another 
person, with the consent of the owner; 
and even if the owner only ratifies the 
act after the dead body has been buried, 
yet the place is religious. 


D. i. 8. 6. 4; D. xi. 7. 2. 7. 


Directly the body or bones of a dead person, whether slave or free, 
were buried, the ground in which they were buried became religiosus , 
although previously pure, that is, neither sacer , religiosus , nor sanctm 
(D. xi. 7. 2. 4), provided that the person burying the body was the 
owner of the soil, or had the consent of the owner. 

Although the place was a res nullius, yet there could be a special 
kind of property in it. There were tombs and burial-places in which 
none but certain persons, as, for instance, members of the same family, 
could be buried; and this kind of interest in a locus religiosus was trans¬ 
missible to heirs, or even to purchasers of a property, if the right of 
burying in a particular place was attached, as it might be, to the own¬ 
ership of that property. (D. xviii. 1. 24.) 


10. 8&nct<B quoque res, veluti mun et 
portae, quodammodo diviui juris sunt, 
et ideo nullius in bonis sunt. Ideo au¬ 
tem mures sanctos dicimus, qui poena 
capitis constituta sit in eos qui aliquid 
in mures deliquerint. Ideo et legum eas 
11 


10. Holy things also, as the walls and 
gates of a city, are to a certain degree 
subject to divine law, and therefore are 
not part of the property of any one. The 
walls of a city are said to be holy, inas¬ 
much as any offence against them is 
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partes quibus pcenas constituimus ad- punished capitally; so, too, those parte 
versus eos qui contra leges fecerint, of laws by which punishments are estab- 
sanctiones vocamus. listed against transgressors, we term 

sanctions. 

Gaj. ii. 8.9; D. i. 8. 8; D. i. 8. 9. 3; D. i. 8. 11. 

Res sanctce are those things which, without being sacred, are pro¬ 
tected against the injuries of men (sanctum est quad ab injuria hominum 
defensum atque munitum est (D. i. 8. 8.) by having a severe penalty 
attached to the violation of their security. 


11. Things become the property of 
individuals in various ways; of some we 
acquire the ownership by natural law, 
which, as we have observed, is also 
termed the law of nations; of others by 
the civil law. It will be most conveni¬ 
ent to begin with the more ancient law; 
and it is very evident that the law of 
nature, established by nature at the first 
origin of mankind, is the more anoient, 
for civil laws could then only begin to 
exist when states began to be founded, 
magistrates to be created, and laws to 
be written. 

D. xli. 1. 1. 

We now proceed to inquire how property is acquired in particular 
things. It is acquired either by natural or civil modes. The natural 
mode first treated of is occupation, of which there are two essential 
elements: that the thing, the property in which is acquired, should be 
a res nullius , and that the person acquiring it should bring the thing 
into his possession, that is, into his power, and do so with the intention 
of holding it as his property (pro suo habendi). 


11. Singulorum autem hominum mul- 
tis modis res Hunt; quarumdam enim 
rerum dominium nanciseimur jure natu- 
rali, quod, sicut diximus, appellatur jus 
gentium; quarumdam jure civili. Com- 
modius est itaque a vetustiore jure inci- 
pere; palam est autem vetustius esse 
jus naturale, quod cum ipso genere hu- 
mano rerum natura prodidit. Civilia 
enim jura tunc esse cceperunt, cum et 
civitates condi et magistratus creari et 
leges Bcribi cceperunt. 


12. Fene igitur bestiae et volucres et 
pieces, id est, omnia animalia qus mari, 
ccelo et terra nascuntur, simul atque ab 
aliquo capta fuerint, jure gentium statim 
illius esse incipiunt; quod enim ante 
nullius est, id naturali ratione occupanti 
conceditur. Nec interest, ferae bestias 
et volucres utrum in suo fundo quis- 
que capiat, an in alieno. Plane qui in 
alienum fundum ingreditur venandi aut 
aucupandi gratia, potest a domino, si is 
provident, prohiberi ne ingiediatur. 
Quid quid autem eorum ceperis, eo usque 
tuum esse intelligitur, donee tua custodia 
coercetur; cum vero evaserit custodiam 


12. Wild beasts, birds, fish and all 
animals, which live either in the sea, 
the air, or on the earth, bo soon as they 
are taken by any one, immediately be¬ 
come by the law of nations the property 
of the captor; for natural reason gives 
io the first occupant that which had no 
previous owner. And it is immaterial 
whether a man takes wild beasts or 
bifds upon his own ground, or on that 
of another. Of course any one who 
enters the ground of another for the 
sake of hunting or fowling, may be pro¬ 
hibited by the proprietor, if he perceives 
his intention of entering. Whatever of 
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tnam, et in naturalem libertatem Be this kind you take is regarded as your 
receperit, tuum esse deslnit, et rursus property, so long as it remains in your 
occupantis fit. Naturalem autem liber- power, but when it has escaped and 
tatem recipere intelligitur, cum vel ocu- recovered its natural liberty, it ceases 
los tuoe effugerit, vel ita sit in conspectu to be yours, and again becomes the 
tuo, ut diffidlia sit ejus persecutio. property of him who captures it. It is 

considered to have recovered its natural 
liberty, if it has either escaped out of 
your sight, or if, although not out of 
sight, it yet could not be pursued with¬ 
out great difficulty. 

Gai. ii. 67; D. xli. 1. X. 1.; D. xli. 1. 8 pr. and 1; D. xli. 1. 3. 2.; D. xli. 1. 5. 

Directly the thing ceases to be in the power of the occupant, the 
property in it is lost, and it is exactly as if it had never been seized or 
occupied. What is meant by being in the power of the occupant must 
vary according to the nature of the thing occupied. Several examples 
are given in this and the following paragraphs. 

13. Illud quasi turn est, an ‘si fera 13. It has been asked, whether, if you 

bestia ita vulnerata sit ut capi possit, have wounded a wild beast, so that it 
statim tua esse intelligatur. Quibusdam could be easily taken, it immediately 
placuit statim esse tuam, et eousque becomes your property. Some have 
taum videri donee earn persequaris; thought that it does become yours 
quod si deaeris persequi, desinere taum directly you wound it, and that it con- 
ease, et rursus fieri occupantis. Alii non tinues to be yours while you continue to 
aliter putaverunt tuam esse, quam si pursue it, but that if you cease to pur- 
eam ceperis. Bed posteriorem senten- sue it, it then ceases to be yours, and 
tiam nos confirmamus, quia multa acci- again becomes the property of the first 
dere poesunt ut earn non capias. person who captures it. Others have 

thought that it does not become your 
property until you have captured it. 
We confirm this latter opinion, because 
many accidents may happen to prevent 
your capturing it. 

D. xli. 1. 5.1. 

Graius, in this passage of the Digest, informs us that the former 
opinion was that of Trebatius. 

14. Apium quoque nature fera est. 14. Bees also are wild by nature. 
Itaque qua in arbore tua considering Therefore, bees that swarm upon your 
antequ&m a te alveo includantur, non tree, until you have hived them are no 
magis tuae intelliguntur esse, quam volu- more considered to be your property 
cres qua in arbore tua nidum fecerint; than the birds which build their nests on 
ideoque si alius eas incluserit, is ea- your tree; so, if any one hive them, he 
ram dominus erit., Favos quoqne si becomes their owner. Any one, too, is 
quos effecerint, quilibet eximere potest, at liberty to take the honeycombs the 
Plane Integra re, si provideris ingredien- bees may have made. But of course, if, 
tem fimdum tuum, poteris eum jure pro- before anything has been taken, you see 
hibere ne ingrediatur. Examen quoque any one entering on your land, you have 
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quod ex alveo tuo evolaverit, eousque a right to prevent his entering. A 
intelligitur esse tuum, donee in conspec- swarm which has flown from your hive 
tu tuo est, nec difficilis ejus est persecu- is still considered yours as long as it is 
tio: alioquin occupantis fit. in your sight and may easily be pui*- 

sued ; otherwise it becomes the property 
of the first person that takes it. 

D. xli. 1. 5. 2-4. 

It is said that the owner of the land, if he wished to secure the bees 
for himself, must prevent any one entering Integra re; because, if the 
bees are once taken, they belong to the person who takes them, 
although the owner of the land may have an action against the person 
entering against his will; 


15. Pavonum et columbarnm fera na- 
tura est: nec ad rem pertinet, quod ex 
consuetudine avolare et revolare solent; 
11 am et apes idem faciunt quanim con¬ 
stat feram esse naturam. Cervos quo- 
que ita quidam mansuetos habent, ut in 
silvas ire et redire soleant, quorum et 
ipsorum feram esse naturam nemo ne- 
gat. In iis autem animalibus qu* ex 
consuetudine abire et redire solent, talis 
regula comprobata est, ut eousque tua 
esse intelligantur, donee animum rever- 
tendi babeant; nam si revertendi ani¬ 
mum habere desierint, etiam tua esse 
desinunt, et fiunt occupantium. Rever¬ 
tendi autem animum videntur desinere 
habere, cum revertendi consuetudinem 
deseruerint. 


Gai. ii. 68; 

16. GaHinarum autem et anserum non 
est fera natura; idque ex eo possum us 
intelligere, quod aliae sunt gallina; quas 
feras vocamus, item alii an seres quos 
feros appellamus. Ideoque si anseres 
tui aut gallinaB tuae aliquo casu turbati 
turbataeve evolaverint, licet conspectum 
tuum effurgerint, quocumque tamen loco 
sint, tui tu®ve esse intelliguntur; et qui 
lucrandi animo ea animalia retinet, fur- 
tum committere intelligitur. 

D. xli. 

17. Item ea qnte ex hostibus capimus, 
in re gentium statim nostra fiunt, adeo 
quidein ut et libcri homines in servitu- 


15. Peacocks, too, and pigeons ai*e 
naturally wild, nor does it make any 
difference that they are in the habit of 
flying out and then returning again, for 
bees, which without doubt are naturally 
wild, db so too. Some peiaons have 
deer so tame, that they will go into the 
woods, and regularly return again; 
yet no one denies that deer are nat¬ 
urally wild. But, with respect to 
animals which are in the habit of going 
and returning, the rule has been adopt¬ 
ed, that they are considered yours aa 
long as they have the intention of return 
ing, but if they cease to have this inten¬ 
tion, they cease to be yours, and become 
the property of the first person that 
takes them. These animals are sup¬ 
posed to have lost the intention, when 
they have lost the habit, of returning 

D. xli. 1. 55. 

16. But fowls and geese are not natu¬ 
rally wild, which we may learn from 
there being particular kinds of fowls 
and geese which we term wild. And, 
therefore, if your geese or fowls should 
be frightened, and take flight, they are 
still regarded as yours wherever they 
may be, although you may have lost 
sight of them; and whoever detains such 
animals with a view to his own profit, 
commits a theft. 

1. 5. 6. 

17. The things we take from our ene¬ 
mies become immediately ours by the 
law of nations, so that even freemen 
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turn nostrum deducantur. Qui tamen, si thus become our slaves; but if they 
evaserint nosti*am potestatem et ad suos afterwaids escape from us, and return to 
reversi fuerint, pristinum statum reci- their own people, they regain their for- 
piunt mer condition. 

Gai. ii. 69; D. xli. 1. 5. 7; D. xli. 1. 7. 

i 

The possessions of an enemy were always looked on as res nuUius; 
the first person who took them became the owner. Practically, of 
course, things taken in war did not belong to the particular soldier 
who took them, unless in very exceptional cases, because he took them 
as one of a large body, whose exertions ail contributed, directly or 
indirectly, to the capture. The army, again, did but represent the 
state; and though moveables were generally given up to the soldiers 
and divided among them, laud taken in war was claimed by the state, 
whose servants the soldiers were and in whose behalf they fought. 

Just as the freemau, who had been made a prisoner and a slave, 
• regained his status when he returned to his own country by the jus 
postliminii (see Bk. i. Tit. 12. 5), so everything that returned to its for¬ 
mer state of being free from any owner, was said to do so by a process 
analogous to the jus postliminii. Marciau, for example, speaks in the 
Digest (i. 8. 6) of a person building on a shore, aud after having said 
that the soil is only his while the building remains, goes on, alioquin , 
cedificio dilapso , quasi jure postliminii recertUur locus in pristinam 
causam. 

We have no mention here, which we might expect to have, of the 
mode by which things retaken in war returned to their owners, nor 
what things did so return. We know that the things that did return 
were said to do so by postliminium: Pomponius says, ducc species postlim¬ 
inii sunt , aut ul ipsi reoertamur aut aliquid recipiamus. (D. xlix. 15. 14.) 
Generally speaking, if the poperty of individuals was captured by an 
enemy and retaken, it was prceda , that is, was part of the spoil of war, 
and belonged to the state, not to its former owner. But there were 
certain things to which a jus postliminii attached, and which, if retaken, 
reverted to their original owner, and did not form part of the prceda. 
These things, so far as we know them, were land, slaves, horses, mules, 
and ships used in war. (Cic. Top. 8; D. xlix. 15. 2.) 

IS. Item lapilli et gemmae et cetera 18. Precious stones, gems, and other 
qu« in litore inveniuntur, Jure naturali things, found upon the sea shore, be- 
statim inventoris hunt. come immediately, by natural law, the 

property of the finder. 

D. i. 8. 3. 

In the next section Justinian leaves the subject of acquisition by oc¬ 
cupation, but afterwards speaks of matters that properly belong to it, 
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of islands rising in the sea (paragr. 22), and things found which have 
been intentionally abandoned by their owners (paragr. 47, 48). 

19. Item ea quae ex animalibus domi- 19. All that is born of animals of which 
nio tuo eubjectis nata sunt, eodem jure you are the owner, becomes by the same 
tibi adquiruntur. law your property. 

D. xli. 1. 6. 

From the 19th to the 85th paragraph inclusive, may be taken 
together as bearing more or less on the subject of accession. The 
Latin word accessio always means an increase or addition to something 
previously belonging to us, but commentators • have used the word 
accession not only for the increase itself, but also for the mode in which 
the increase becomes our property. 

First, there is the instance given in this section and in the 35th sec¬ 
tion of the produce of animals, and the fruits of lands belonging to us. 
They are really part of that which originally belonged to us. The 
owner of the wheat-seed is potentially the owner of the blade and the 
ear; the owner of the animal is potentially the owner of its young. 

Again, a thing may be an accessio, an actual gain or increase to our 
property, which was in theory of law, but not in fact, ours already. 
This is the case with an island in a river, an instance given in sec. 22. 
The bed of the river becomes publicus by the mere fact of the river 
flowing over it; if any portion of the bed is dried so as to form an 
island, it ceases to be public, and, becoming private, is presumed to be 
a part of the adjacent land. It is something not newly acquired, but 
restored to us by nature; we have been temporarily deprived of it, and 
again resume our rights over it. 

Again, a person who uses materials sometimes only gives them a 
new form, sometimes makes with them a new thing, different from the 
materials themselves. When he does the latter, the thing he makes, 
the nova species , as the jurists termed it, becomes his by the fact of his 
making it. The thing did not exist, and he has made it to exist, and 
it belongs to him by a title not dissimilar to that of occupation; it is a 
new thing, which he is the first to get into his power. To take an 
instance given in paragraph 25, a man who makes wine out of another's 
grapes has made something new of a kind distinct from the grapes 
themselves, and the wine belongs to him. This specification may be, 
perhaps, regarded as a distinct mode of acquisition. 

Again, when two things belonging to different owners are united so 
as to become integral portions of a common whole, but one portion is 
subordinate and inferior to the other, we have to ask whether the 
owner of the greater became the owner of the less. The Roman jurists 
answered this by asking whether the two things could after their union 
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be separated from each other. If this was physically possible, each 
owner of the respective portions continued to be owner; but if not, the 
owner of the more important or principal thing became the owner of the 
less important or accessory thing. 

20. Prseterea quod per alluvionem 20. Moreover, the alluvial soil added 
agro tuo flumen adjecit, jure gentium by a river to your land becomes yours 

» tibi adquiritur. Est autem alluvio incre- by the law of nations. Alluvion is an im- 

mentum latens; per alluvionem autem perceptible increase; and that is added 
id videtur adjici, quod ita paulatim adji- by alluvion, which is added so gradually 
citur ut intelligere non possis quantum that no one can perceive how much is 
quoquo momento temporis adjiciatur. added at any one moment of time. 

D. xli. 1. 7.1. 

The deposit of earth gradually formed by alluvion upon the bank of 
a river is inseparable from the native soil of the bank; and the owner 
of the latter acquires the former by right of accession. 

An exception was made in the case of agri limitati, that is, lands 
belonging to the state by right of conquest, and granted or sold in 
plots. If these plots were enlarged by alluvion, the increase did not 
become the property of the owner of the plot. (D. xli. 1. 16.) The 
reason seems to be that the particles deposited by alluvion were con- 
eiderd public as forming portion of the current of the stream, the waters 
of which were public, and when these particles were deposited by the 
side of a plot granted or sold by the state, they were not allowed to 
enlarge the plot of which the state had already determined the proper • 

# size. 

21. Quod a vis fluminis partem ali- 21. But if the violence of a river should 

qu&m ex tuo praedio detraxerit, et virini bear away a portion of your land, and 
prjedio attulerit, palam est earn tuam unite it to that of your neighbor, it un- 
permanere. Plane, si longiore tempore doubtedly still continues yours. If, how- 
fundo vidni tui haeserit, arboresque quas ever, it remains for a long time united 
secum traxerit in eum fundum radices to your neighbor's land, and the trees, 
egerint, ex eo tempore videntur vicini which it swept away with it, take root 
fundo adquisitae esse. in his ground, these trees from that time 

become part of your neighbor's estate. 

D. xli. 1. 7. 2. 

When a large mass of earth is carried to the side of a river bank, it 
is quite possible to detach it, and consequently the mass remains the 
property of its former owner; but if it becomes inseparable in the man¬ 
ner described in the text, then the property in it is changed. 

Videntur acquisUce is substituted here for videtur acquisita in the 
Digest, to include the trees themselves as well as the soil of the frag¬ 
ment. (Bee paragr. 31.) 
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22. Insula quse in man nata est, quod 
raro accidit, occupantis fit; nullius enim 
esse creditur. In flumine nata, quod 
frequenter accidit, si quidem mediam 
partem fluminis tenet, communis est 
eorum qui ab utraque parte fluminis 
prope ripam prsedia possident, pro 
modo latitudinis cujusque fundi, quae 
latitudo prope ripam sit. Quod si alteri 
parti proximior sit, eonim est tantum 
qui ab ea parte prope ripam prsedia 
possident. Quod si aliqua parte divi- 
sum sit flumen, deinde infra unitum. 
agrum alicujus in form am insulse rede- 
gerit ejusdem permanet is ager cujus et 
fuerat. 


22. When an island is formed in the 
sea, which rarely happens, it is the prop¬ 
erty of the first occupant; for before 
occupation, it belongs to no one. But 
when an island is formed in a river, 
which frequently happens, if it is placed 
in the middle of it, if belongs in common 
to those who possess the lands near the 
banks on each side of the river, in pro¬ 
portion to the extent of each man’s 
estate adjoining the banks. But, if the 
island is nearer to one side than the 
other, it belongs to those persons only 
who possess lands contiguous to the 
bank on that side. If a river divides 
itself and afterwards unites again, thus 
giving to any one’s land the form of an 
island, the land still continues to belong 
to the person to whom it belonged be¬ 
fore. 


D. xli. 1. 7. 3. 4. 


An island formed by a stream cutting off a portion of land could not 
be supposed to belong to any one but its former owner. But if 
the island was formed by the bed of the river becoming dry in any 
part, it might be doubtful to whom it belonged. The bed of the river, 
as long as the river flowed over it, was public. Itte alveus quem sibi 
flumen fecit, et si prizatus anteafuit , incipit tainen esse publicus (D. xliii. 
12. 1. 7); or rather the use of it was public, while the soil itself was 
the property of the private individuals to whom the soil of the banks 
belonged, and therefore when the bed was dried, when it had ceased 
to be subject to public use, the private owners resumed the rights of 
ownership over it. Quum exsiccains esset alveus , p'roximorum fit , quia jam 
populus eo non utitnr. (D. lxi. 1. 30.1.) If the bed was not wholly but 
partially dried, the island formed would belong to the owner of the 
nearest bank, if it lay entirely on one side of the stream ; or if it lay 
partly on one side and partly on the other, it would belong to the 
owners of both banks in such proportion as a line drawn along the 
middle of the stream would divide it. 


23. Quod si naturali alveo in univer- 
sum derelicto, alia parte fluere coeperit, 
prior quidem alveus eorum est qui 
prope ripam ejus prsedia possident, pro 
modo scilicet latitudinis cujusque agri, 
quse latitudo prope ripam sit. Novus 
autem alveus ejus juris esse incipit, 
•cujus et ipsum flumen, id est publicus. 
iQuod si post aliquod tempus ad priorem 


23. If a river, entirely forsaking its 
natural channel, begins to flow in an¬ 
other direction, the old bed of the river 
belongs to those who possess the lands 
adjoining its banks, in proportion to 
the extent that their respective estates 
adjoin the banks. The new bed follows 
the condition of the river, that is, it 
becomes public. And, if after some 
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alveum reversum fuerit flumen, rursus time the river returns to its former 
novus alveus eorum esse incipit qui channel, the new bed again becomes the 
prope rip&ni ejus predia possident. property of those who possess the lands 

contiguous to its banks. 

D. xli. 1. 7. 5. 


It might happen that the soil over which the river flowed was known 
to have belonged to a different person, and not to the owners of the 
adjacent banks. If the river changed its channel and left the soil dry, 
to whom was the recovered land to belong ? Could its original owner 
claim it or was it the presumption of law so fixed in favor of the 
owners of the adjacent banks that nothing was admitted to rebut it ? 
Gains says that strict law was against the original owner, but adds, 
rixest ut id obtineat (D. xli. 1. 7. 5.); equity would hardly allow such 
strictness to prevail in all cases. 

24. Alia sane causa est, si cujus totus 24. The case is quite different if any 
&ger inundatus fuerit: neque enim in- one’s land ib completely inundated ; for 
undatio fundi speciem commutat, et ob the inundation does not alter the nature 
id si recesserit aqua, palam est eum of the land, and therefore, when the 
fundum ejus manere cujus et fuit. watere have receded, the land is indis¬ 

putably the property of its former 
owner. 

D. xli. 1. 7. 6. 


An inundation is here contrasted with a change in the course of a 
river. A field overflowed with water is still a field, and as much 
belongs to its owner as if it were dry. 


25. Cum ex aliena materia Bplecies 
aliqua facta sit ab aliquo, quffiri solet 
quis eorum naturali ratione dominus 
sit, utrum is qui fecerit, an ille potius 
qui materise dominus fuerit. Ut ecce, si 
quis ex alienis, uvis aut olivis aut spicis 
vinum aut oleum autfrumentum fecerit, 
aut ex alieno auro vel argento vel sere 
vas aliquod fecerit, vel ex alieno vino 
et melle mulsum miacuerit, vel ex medi- 
camentis alienis emplastrum aut colly- 
rium composuerit, vel ex aliena lana 
vestimentum fecerit, vel ex alienis tabu- 
lis navem vel aimarium vel subseliium 
fabricaverit. Et post multas Sabinian- 
orum et Proculianorum ambiguitates 
placuit media sententia existimantium, si 
ea species ad materiam reduci possit, 
eumvideri dominum esse, qui materiae 
dominus fuerit; si non possit reduci, 
eum potius intelligi dominum, qui 
fecerit; ut ecce, vas conflatum potest ad 


25. When one man has made anything 
with materials belonging to another, it 
is often asked which, according to nat¬ 
ural reason, ought to be considered the 
preprietor, whether he who gave the 
form, or he rather who owned the mate¬ 
rials. For instance, suppose a person 
has made wine, oil, or wheat, from the 
grapes, olives, or ears of corn be¬ 
longing to another; has cast a vessel 
out of gold, silver, or brass, belonging 
to another; has made mead with 
another man’s wine and honey; has 
composed a plaster, or eye-salve, with 
another man’s medicaments ; has made 
a garment with another’s wool; or a 
ship, a chest, or a bench, with another 
man’s timber. After a long controversy 
between the Sabinians and Pi-oculians, a 
middle opinion has been adopted based 
on the following distinction. If the 
thing made can be reduced to its former 
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rudem massam sens vel argenti vel auri 
reduci; vinum autem aut oleum aut 
frumentam ad uvas et olivas et spicae 
reverti non potest, ac ne mulsum quidem 
ad vinum et mel resolvi potest. Quod 
si partim ex sua materia partim ex 
aliena speciem *aliquam fe erit quis, 
veluti ex suo vino et alieno melle mulsum 
miscuerit, aut ex suis et alienis medica- 
mentis emplastrum aut collyrium, aut 
ex sua lana et aliena vestimentum fece- 
ritt dubitandum non est boc casu eum 
esse dominum qui fecerit, cum non solum 
operam suam dedit, sed et partem ejus- 
dem materia pnestavit. 


Gai. ii. 79; D. xli. 1. 7. 7; 


rude materials, then the owner of the 
materials is also considered the owner 
of the thing made; but, if the thing 
cannot be so reduced, then he who 
made it is the owner of it. For 
example, a vessel when cast, can easily 
be reduced to its rude materials of brass, 
silver, or gold; but wine, oil, or wheat, 
cannot be reconverted into gra}>e8, 
olives, or ears of corn; nor can mead be 
resolved into wine and honey. But, if 
a man has made anything, partly with 
his own materials and partly with the 
materials of another, as if he has made 
mead with his own wine an<f another 
man's honey, or a plaster or eye-salve, 
partly with his own, and partly with 
another man’s medicaments, or a gar¬ 
ment with his own and also with another 
man’s wool, then in such cases, he who 
made the thing is undoubtedly the pro¬ 
prietor ; since he not only gave his 
labor, but furnished also a part of the 
materials. 

>. vi. X. 5. 1; D. xli. 1. 27.1. 


When materials belonging to different persons were mixed together, 
or one person bestowed his labor on the materials of another, although 
one person only might be the owner of the product, yet he did not be¬ 
come so at the expense of others. He was obliged to pay those whose 
materials or labor had been employed the value of their respective 
materials or labor, and was liable to a condictio or personal action (see 
Introd. sec. 95) for the enforcement of the payment. He himself could 
claim the product itself by vindicatio, or real action, given only to the 
owner of a thing. The jurists very commonly speak of a person being 
able to vindicate a thing as a mode of saying that he is the owner, the 
test of ownership being whether the supposed owner could or could not 
claim the thing by vindicatio. If he could bring a vindicatio, he could 
also bring a preliminary action called the actio ad exkibendum , the 
object of which was to have the thing claimed produced to the tribunal, 
or to get damages if it was not produced. 

Supposing a person formed a thing with materials belonging to 
another, which was the one that could claim it by a real action, the 
maker of the thing or the owner of the materials ? The Proculians 
said, the thing is a new thing and its maker is the owner; the Sabin- 
ians said, the materials remain, although their form i# changed, and 
their proprietor is the owner of the thing made. The distinction 
sanctioned by Justinian decided the question according to the fact of 
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there being or not being a really new thing made. If there was, then 
the reasoning of the Proculians held good, and the maker becomes the 
owner by a species of occupation, quia quod factum est , ante nullius 
fuerat . If the thing made was only the old materials in a new form, 
then it belonged to the owner of the materials in accordance with the 
opinions of the Sabinians. The opinion of each school,' therefore, was 
admitted where the facts were in accordance with it. 

In the latter part of the section Justinian says that if the materials 
were partly the property of the maker, the thing made certainly be¬ 
longed to him. This must be understood strictly with reference to the 
case spoken of in the text, that, namely, of materials, none being merely 
accessory, i.e. subordinate, to the others, being inseparably mixed to¬ 
gether. If some of the materials were only accessory, and the thing 
made was not a new thing, it would not necessarily belong to the 
maker, but would only belong to him if he were the owner of the 
principal materials; and if the different materials were separable from 
each other, they would still belong to their respective owners. 


26. Si tanien alienam purpuram veeti- 
mento suo quia intexuit, licet pretioeior 
est purpura, accessions vice cedit vesti- 
mento. Et qui dominus fuit purpura, 
adversus eum qui subripuit, habet furti 
actionem et condictionem, sive ipse sit 
qui vestimentum fecit, sive alius; nam 
extinct® res, licet vindicari non possint, 
condiei tamen a foribus et quibusdam 
aliia possessoribus poesunt. 


D. x. 4. 7. 2 


26. If, however, any one has woven 
purple belonging to another into his own 
vestment, the purple, although the more 
valuable, attaches to the vestment as an 
accession, and its former owner has an 
action of theft and a condiction against 
the person who stole it from him, 
whether it was he or some one else who 
made the vestment. For although things 
which have perished cannot be reclaimed 
by vindication, yet this gives ground for 
a condiction against the thief, and 
against many other possessors. 

; Gai. ii. 79 


This is an instance of what is termed by commentators adjunctio. 
Ulpian says, in the Digest (x. 4. 7. 2.) that a person whose purple was 
woven in could bring an action ad exhibendum against the owner of the 
vestment. This, which is as much as to say that the owner of the 
purple is still its owner, seems at variance with what Justinian says 
here of the purple acceding to the vestment, and of the person, qui 
dominus fuit purpura, having only a personal action. Their respective 
decisions would, however, be right, according as the purple was not or 
was an inseparable part of the vestment. Supposing the purple was so 
woven in that it could be again separated, then its owner, remaining its 
owner, could bring an action ad exhibendum . If it were made an in¬ 
separable part of the vestment, if it were an extincta res , i.e. could no 
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more have a separate, distinct existence, then, being by its nature 
accessory to the vestment, it would become the property of the owner 
of the vestment, and its former owner would only have a personal action 
to recover its value. 

Quibusdam possessonbus. The word quibusdam is used to exclude 
bona fide pbssessors of the res extincta , who had not done anything to 
cause it to perish. Against an actual thief an actio furti and a condictio 
might be brought, against others only a condictio. (Theophil. Paraphr.) 


27. Si duorum mateiiae ex voluntate 
dominorum confus® sint, totum id cor¬ 
pus quod ex confusione fit utriusque 
commune est; veluti si qui vina sua con- 
fuderint, aut massas argenti vel aui*i 
conflaverint. Sed etsi diveis® materi® 
sint, et ob id propria species facta sit, 
forte ex vino et melle mulsum, aut ex 
auro et argento electrum, idem juris est; 
nam et eo casu communem esse speciem 
non dubitatur. Quod si fortuitu et non 
voluntate dominorum confus® fuerint 
vel divers® materi®, vel qu® ejusdem 
generis sunt, idem juris esse placuit. 


27. If materials belonging to two per¬ 
sons are mixed together by their mutual 
consent, whatever is thence produced is 
common to both, as if, for instance, they 
have intermixed their wines,or melted to¬ 
gether their gold or silver. And although 
the materials are different which are em¬ 
ployed in the admixture, and thus a new 
substance is formed, as when mead is 
made with wine and honey, or electrum 
by fusing together gold and silver, the 
rule is the same; for in this case the new 
substance is undoubtedly common. And 
if it is by chance, and not by the inten¬ 
tion of the proprietor that materials, 
whether similar or different, are mixed 
together, the rule is still the same. 


D. xli. 1. 7-9. 


This union of liquids is termed by commentators confusio. When 
the product became common property, then any of the joint proprietors 
could procure their own share to be given up to them by bringing an 
action called communi dividundo. 


28. Quod si frumentum Titii frumento 
tuo mixtum fuerit, si quidem ex volun¬ 
tate vestra, commune erit; quia singula 
corpora, id est, singula grana qu® cuj us¬ 
que propria fuerunt, ex consensu vestro 
communicata sunt. Quod si casu id 
mixtum fuerit, vel Titius id miscuerit 
sine tua voluntate, non videtur commune 
esse, quia singula corpora in sua sub¬ 
stantia durant; nec magis istis casibus 
commune fit frumentum, quam grex in- 
telligitur esse communis, si pecora Titii 
tuis pecoribus mixta fuerint. Sed si ab 
alterutro vestrum totum id frumentum 
retineatur, in rem quidem actio pre 
modo frumenti cuj usque competit; arbi- 
trio autem judicis continetur, ut ipse 


28. If the wheat of Titius is mixed 
with yours, when this takes place by 
your mutual consent, the mixed heap 
belongs to you in common ; because each 
body, that is, each grain, which before 
was the property of one or other of you, 
has by your mutual consent been made 
your common property; but, if the inter- 
mixture were accidental, or made by 
Titius without your consent, the mixed 
wheat does not then belong to you both 
in common ; because the grains still re¬ 
main distinct, and retain their proper 
substance. The wheat in such a case 
no more becomes common to you both, 
than a flock would be, if the sheep of 
Titius were mixed with yours; but, if 
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estiinet quale cujusque frumentum either one of you keep the whole quan- 
fiierit. tity of mixed wheat, the other has a 

i*eal action for the amount of wheat be¬ 
longing to him, but it is in the province 
of the judge to estimate the quality of 
the wheat belonging to each. 

D. vi. 1. 4. 5. 


This mixing together of things not liquid is termed by commenta¬ 
tors oommixtio. If the things mixed, still remaining the property of 
their former owners, were easy to separate again, as for instance, sheep 
united in one flock, when one owner brought his claim by vindication 
his property was restored to him without difficulty; but if there was 
difficulty in separating the materials from each other, as in dividing 
the grains of wheat in a heap, the obvious mode would be to distribute 
the whole heap in shares proportionate to the quantity of wheat be¬ 
longing to the respective owners. But it might happen that the wheat 
mixed together was not all of the same quality, and therefore the 
owner of the better kind of wheat would lose by having a share deter¬ 
mined in amount only by the quantity of his wheat; and the judge 
therefore was permitted to exercise his judgment (arbitrio continetur — 
see Introd. sec. 106) how great an addition ought to be made to his 
share to compensate for the superior quality of the wheat originally 
belonging to him. 


29. Cum in suo solo aliquis ex aliena 
materia sedificaverit, ipse intelligitur 
dominus aedificii; quia omne quod inaedi- 
ficatur solo cedit. Nec tamen ideo is 
qui material dominus fuerat, desinit 
dominus ejus esse ; sed tantisper neque 
vindicate earn potest, neque ad exhiben- 
dum de ea re age re, propter legem duo- 
decim tabularum, qua cavetur ne quis 
tignum alienum aedibus suis junctum 
eximere cogatur, sed duplum pro eo 
praestet per actionem quae vocatur de 
tigno injuncto, Appellatione autem 
tigni omnis materia signiticatur, ex qua 
sdificia Hunt. Quod ideo provision est, 
ne edificia i-escindi necesse sit; sed si 
aliqua ex causa dirutum sit sedificium, 
potent materiae dominus, si non luerit 
duplum jam persecutus, tunc earn vindi¬ 
care et ad exhibendum de ea re agere. 


Gai. ii. 73; D 


29. If a man builds upon his own 
ground with the materials of another, 
he is considered the proprietor of the 
building, because everything built on 
the soil accedes to it. The owner of the 
materials does not, however, cease to be 
owner, only while the building stands 
he cannot claim the materials, or demand 
to have them exhibited, on account of 
the law of the Twelve Tables, providing 
that no one is to be compelled to take 
away the tignum of another which has 
been made part of his own building, but 
that he may be made, by the action de 
tigno injuncto , to pay double the value ; 
and under the term tignum all materials 
for building are comprehended. The 
object of this provision was to prevent 
the necessity of buildings being pulled 
down. But if the building is destroyed 
from any cause, then the owner of the 
materials, if be has not already obtained 
the double value, may reclaim the mate¬ 
rials, and demand to have them exhibited. 
. xli. 1. 7. 10. 
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Materials, although forming part of a building belonging to the 
owner of the ground, were not considered themselves as necessarily 
belonging to the owner of the building. They were still the property 
of the person to whom they had belonged before being employed in 
the building. They were separable from the soil, and, if a special law 
had not prevented it, could have been claimed by their owner, and 
their production enforced by an action ad exhibendum . The Twelve 
Tables forbad, however, the needless destruction of buildings, ne csdifi- 
cia rescindi neoesse sit. They suspended the right of claiming the 
materials, or bringing an action ad exhibendum, until the building was 
destroyed. When it was destroyed in any way (aliqua ex causa) the 
materials might be reclaimed, or an action ad exhibendum brought. 
Meanwhile, by an action termed de tigno injuncto, their owner might, 
if he preferred, recover double their value, forfeiting, however, thereby 
all right of eventually reclaiming them, unless the builder had acted 
mala fide , and then the owner of the materials had both remedies. 
(D. xlvii. 3. 2.) 

Such was the law when the builder employed the materials of another 
quite innocently. If his conduct was tainted with mala fides , as it 
would be if he knew that the materials did not belong to him, the law 
of the Twelve. Tables still prevented the materials being at once 
reclaimed by the compulsory destruction of the building; but an action 
ad exhibendum was permitted to be brought as a means of punishing 
the builder. (D. vi. 1. 23. 6.) The effect of this action in such a case 
was that the defendant, not producing the thing demanded, was con¬ 
demned in such a sum as the judge thought right as a punishment for 
his having put it out of his power to produce it —quasi dolo feceret qiu>- 
minus possideat. (D. xlvii. 3. 1. 2.) 


30. Ex diverao, si quis in alieno solo 
sua materia domum aedificaverit, illius 
fit domus cujus et solum est. Bed hoc 
casu materi® dominus proprietatem ejus 
amittit, quia voluntate ejus intelligitur 
alienata, utique si non ignorabat se in 
alieno solo ®dificare j et ideo licet diruta 
sit domus, materiam tamen vindicare 
non potest. Certe illud constat, si in 
possessione constitute ®dificatore, soli 
dominus petat domum suam esse, nec 
solvat pretium materi® et mercedes fa* 
brorum, posse eum per exceptionem doli 
mail repelli, utique si bon® fidei posses¬ 
sor fuerit, qui ®dificavit; nam scienti 
alienum solum esse potest objici culpa, 


30. On the contrary, if any one builds 
with his own materials on the ground of 
another, the building becomes the prop¬ 
erty of him to whom the ground belongs. 
But in this case the owner of the materi¬ 
als loses his property, because he is pre¬ 
sumed to have voluntarily parted with 
them, that is, if he knew he was build¬ 
ing upon another’s land; and, therefore, 
if the building should be destroyed, he 
cannot, even then, reclaim the materials. 
Of course, if the person who builds is in 
possession of the soil, and the owner of 
the soil claims the building, but refuses 
to pay the price of the materials and the 
wages of the workmen, the owner may 


Digitized by Google 



LIB. IL TIT. I. 


175 


quod edificaverit temere in eo solo quod be repelled by an exception of dolus 
intelligeret alieuum esse. mains, provided the builder was in pos¬ 

session bona fide . For if he knew that 
he was not the ower of the soil, it may 
be said against him that he was wrong 
to build on ground which he knew to be 
the property of another. 

D. xli. 1. 7. 12. 

If a person used his own materials in building on the land of another, 
we have to consider his position, according as he was or was not still 
in possession, and according as, in building, he had acted bona fide or 
mala fide. If he was in possession of the soil, then, if he was acting 
bona fide, he could not be turned out without the owner paying him for 
the additional value he had by the building given to the soil, this 
rather than the price of the materials and wages of workmen, as stated 
in the text, being the measure of compensation. If he was acting mala 
fide , that is, if he knew the soil was not his, he could not claim the 
additional value, but he might take away the materials he had used, 
if he could separate them without doing damage. (D. vi. 1.37.) There 
is, however, a passage of Paulus (D. v. 3. 38) which would seem to 
show that, in the opinion of that jurist, the mala fide possessor could 
claim the additional value. If he was not in possession of the soil, he 
might, whether having acted in good or bad faith (D. xl. 1. 7. 12; C. 
iii. 32. 2), reclaim the materials if the building was destroyed; and. 
whether he had acted in good faith ot bad, he could not bring any 
action for compensation for the additional value. 

This statement of the law is, it will be seen, at variance, in one point, 
with the language of the text, which says that if the owner of the 
materials knew he was building on anothor man’s land he could not 
reclaim the materials, because the fact that he knew this was taken to 
show that he meant to alienate the materials. The passage in the Code 
above referred to is inconsistent with this. If the owner of the materi¬ 
als meant to give them to the owner of the soil, no question could arise ; 
but the fact that he used his materials, knowing the soil was not his, 
was declared by the constitution referred to (being a constitution of 
Antoninus Caracalla), not to imply, as the text takes for granted that it 
does imply, the intention to alienate the materials; and if there was 
no such intention, then the materials could be reclaimed even by the 
mala fide possessor. The words of the constitution are— Materia ad 
pristinum dominum redit , sive bona fide sive mala cedificium exstructum sit , 
si non donandi animo cedificia alieno solo imposita sint. The date of this 
constitution is a.d. 213, which is posterior to the time of Gaius, from 
Whom the text is taken. 

Dolus malus (opposed to dolus bonus , artifice which the law considers 
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honestly employed) means nearly what we mean by fraud. When a 
plaintiff was repelled by an exception of fraud, such words as these 
were introduced in the intentio of the action: si in’ ea re nihil dolo malo 
Avli Agerii factum sit , neque flat. (See Introd. sec. 104.) 


31. Si Titiua alien&m pl&ntam in solo 
8 U 0 posuerit, ipsius erit, et ex di verso 
si Titius suam plantain in Msevii solo 
posuerit, Mavii planta erit: si modo 
utroque casu radices egerit; ante enim 
quam radices egerit, ejus permanet cu- 
jus et fuerat. Adeo autem ex eo tem¬ 
pore quo radices agit planta, proprietas 
ejus commutatur, ut si vicini arbor ita 
terrain Titii presserit ut in ejus fundum 
radices egerit, Titii eflici arborem dica- 
mus; ration em enim non permittere ut 
alterius arbor esse intelligatur, quam 
cujus in fundum radices egisset. Et 
ideo prop© confinium arbor posita, si 
etiam in vicini fundum radices egerit, 
communis fit. 


31. If Titius places another man's 
plant in ground belonging to himself, 
the plant will belong to Titius; on the 
contrary, if Titius places his own plant 
in the ground of Maevius, the plant will 
belong to Maevius—that is, if, in either 
case the plant has taken root; for, be¬ 
fore it has taken root, it remains the 
property of its fonner owner. But from 
the time it has taken root, the property- 
in it is changed; so much so, that if the 
tree of a neighbor presses so closely on 
the ground of Titius as to take root in it, 
we pronounce that the tree becomes the 
property of Titius. For reason does not 
peimit, that a tree should be considered 
the property of any one else than of him 
in whose ground it has taken root; and 
therefore, if a tree, planted near a boun¬ 
dary extends its roots into the lands of a 
neighbor, it becomes common. 


Gai. ii. 74 ; D. xli. 1. 7. 13. 


The tree, after it had once taken root, did not belong to its former 
owner, although it was afterwards severed from the soil. It would 
seem natural that it should belong to him, because it was separable 
from the soil, and did not become a part of it more than the materials 
of a building became part of the soil; but the jurist considered that 
the nourishment it had drawn from the soil had made it a new tree, 
alia facta est (D. xli. 1. 26. 2), and thus the owner of the soil claimed it 
by occupation. 

When the text says that the tree which strikes root into the soil 
of Titius belongs to Titius, this is only to be understood of a tree of 
which all the roots are in the soil of Titius. If only some of the roots 
were in the soil of Titius, the tree would belong partly to Titius, partly 
to its former owner. 


32. Qua ration© autem plant® quae 
terra coalescunt, solo cedunt, eadem 
r&tione frumenta quoque qu® sata sunt, 
solo cedere inteUiguntur. Ceterum sicut 
is qui in alieno solo ®dificaverit, si ab eo 
dominus petat ®dificium, defendi potest 
per exceptionem doli mali secundum ea 
qu® diximus, ita ejusdem exceptionis 


32. As plants rooted in the earth 
accede to the soil, so, in the same way, 
grains of wheat which have been sown 
are considered to accede to the soil. But 
as he who has built on the ground of 
another may, according to what we have 
said, defend himself by an exception of 
dolus mat ws,if the proprietor of the ground 
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utxilio tutus esse potest is qui alienum 
fuodum sua impensa bona fide conseruit. 


Gai. ii. 75, 76 

33. Liters quoque, licet aura sint, 
permde chartis membranisque cedunt, 
ac solo cedere solent ea quae insedifi- 
cantor aut inseruntur; ideoque si in 
chartis membranisve tuis carmen vel his¬ 
torian! vel orationem Titius scripserit, 
hajus corporis non Titius sed tu dominus 
esse videris. Sed si a Titio petas tuos 
libros tuasve membranas, nec impensas 
scripture solvere paratus sis, potent se 
Titius defendere per exceptionem doli 
mili, utique si earum chartanim mem- 
bracarumve possessionem bona tide 
nactus est. 

Gai. ii. 77; 


claims the building-, so also he may protect 
himself by the aid of the same exception, 
who, at his own expense and acting bona 
fide i, has sown another man’s land. 

; D. xli. 1. 9. 

83. Written characters, although of 
gold, accede to the paper or parchment 
on which they are written, just as what¬ 
ever is built on, or sown in, the soi 1 
accedes to the soil. And therefore ii 
Titius has written a poem, a history, or 
,an oration, on your paper or parchment, 
you, and not Titius, are the owner of 
the written paper. But if you claim 
your books or parchments from Titius, 
but refuse to defray the cost of the 
writing, then Titius can defend himself 
by an exception of dolus malus; that is, 
if it was bona fide that he obtained pos¬ 
session of the papers or parchments. 

). xli. 1. 9.1. 


In this case the letters are inseparable from, and subordinate to, the 
substance on which they are written, and become at once the property 
of the owner of that substance. 


34. Si quis in aliena tabula pinxerit, 
quidam putant tabulam picture cedere; 
aliis videtur pictunun, qu&liscumque sit, 
tahohe cedere. Sed nobis videtur melius 
ease tabulam picture cedere; ridiculum 
est enim picturam Apeltis vel PaiT- 
basii in accessionem vilissimae tabulae 
cedere. Unde si a domino tabulae im- 
agioem possidente, is qui pinxit earn 
petal nec solvat pretium tabulae, poterit 
per exceptionem doli mali submoveri. 
At si is qui piuxit possideat, consequens 
est at utiiis actio domino tabulae adversus 
earn detur: quo casu, si non solvat im- 
peosam picture, poterit per exceptionem 
doli mali repelli, utique si bona fide jk) 8- 
seasor fuerit ille qui picturam imposuit. 
Iliad enim palam est, quod, sive is qui 
pinxit subripuit tabular, sive alius, corn- 
petit domino tabularum furti actio. 


34. If a person has painted on the 
tablet of another, some think that the 
tablet accedes to the picture, other 
that the picture, of whatever quality i. 
may be, accedes to the tablet. It seems 
to us the better opinion, that the tablet 
should accede to the picture; for it is 
ridiculous that a painting of Apelles or 
Pan'hasius should be but the accessory 
of a thoroughly worthless tablet. But 
if the owner of the tablet is in possession 
of the picture, the painter, should he 
claim it from him, but refuse to pay the 
value of the tablet, may be repelled by 
an exception of dolus malus. If the 
painter is in possession of the picture, 
the law permits the owner of the tablet 
to bring a utiiis actio against him; and 
in this case, if the owner of the tablet 
does not pay the cost of the picture, he 
may also be repelled by an exception of 
dolus malus ; that is, if the painter ob¬ 
tained possession bona fide. If the tablet 
has been stolen, whether by the painter 
or any one else, the owner of the tablet 
may bring an action of theft. 


12 


Gai. ii. 78; D. xli. 1. 9. 2. 
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As written characters belong to the owner of the substance on which 
they are written, it would seem to follow that a painting also would 
belong to the owner of the substance on which it was painted; and 
Paul (D. vi. 1. 23. 8) decides that it does, saying that the painting 
could not exist without the substance on which it was painted, and 
therefore acceded to it. Gaius, whose opinion is adopted in the text, 
makes the great value of the painting the reason for an exception to 
the rule. But the owner of the tablet or substance, on which the paint¬ 
ing was painted, had in one way something of the rights of an owner; 
for if the painter was in possession of the painting, the owner of the 
tablet was not left only to a personal action for the value of the board, 
but could claim the board itself. The action by which he did so was 
termed utilis , because it was only an equitable method of protecting him, 
the praetor allowing him to assert fictitiously that he was the owner. 
The direct legal power of claiming the tablet (vindicatio recta) was in 
the painter whose property the tablet had become; but the former 
owner of the tablet was allowed still to treat it as his, in order to com¬ 
pel the painter to pay its value. If, when the actio utilis was brought, 
the painter paid the value of the tablet, the right of action was at an 
.end, and the owner of the tablet could not get possession of the picture 
,by offering to pay its cost. 

Consequens est id utilis actio , etc . It would not follow from the painter pos¬ 
sessing that the owner of the tablet should have a real action of any kind. 
On the contrary, it was an exception that then he should have one. There 
fore consequens must be taken as meaning ‘in accordance with the princi¬ 
ples of law;’ or the sentence must be taken as meaning, ‘If the painter 
is in possession,* this circumstance places the owner of the tablet in such 
a hard position that it is thought right he should have a utilis actio . 

35. If any one has bcma fide purchased 
land from another, whom he believed to 
be the true owner, when in fact he was 
not, or has bona fide acquired it from 
such a person by gift or by any other 
good title, natural reason demands that 
the fruits which he has gathered shall 
be his in return for his care and culture. 
And therefore, if the real owner after¬ 
wards appears and claims his land, he 
can have no action for fruits which the 
possessor has consumed. But the same 
allowance i's not made to him who has 
knowingly been in possession of another's 
estate, and therefore he is compelled to re¬ 
store,together with the lands,all the fruits, 
although they may have been consumed. 

D. xli. 1. 48; D. xxii. 1. 15. 


35. Si qtiis a non domino quern domi- 
num esse crediderit, bona fide fundum 
emerit, vel ex donatione aliave qualibet 
justa causa ®que bona fide acceperit, 
naturali ratione placuit fructus quos 
percepit, ejus esse pro cultura et cura; 
et ideo si postea dominus supervenerit, 
et fundum vindicet, de fructibus ab eo 
consumptis age re non potest. Ei vero 
qui alienum fundum sciens possederit, 
non idem concessum est: itaque cum 
fundo etiam fructus, licet consumpti sint, 
cogitur restituere. 
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Justinian now passes to the interest of a bona fide possessor and a 
usufructuary in the fruits of land, a subject to which he is led by 
having spoken of other ways in which the interest of the owner of the 
soil was limited. 

A person would be said to possess a bona fide and ex justa causa who 
had received a thing from a person he believed to be the owner in any 
method by which ownership could legally pass. 

As long as the fruits still adhered to the soil, that is, were still 
nngathered, they belonged to the owner of the soil. If gathered, but 
not consumed, they belonged to the bona fide possessor as against every 
one except the owner of the soil. When the owner of the soil claimed 
them, they became his, for they had only been the property of the 
bona fide possessor interim (D. xli. 1. 48), that is, provisionally; but if 
theyTiad been consumed, the owner of the soil could not recover their 
value from the bona fide possessor. The mala fide possessor, on the 
contrary, was obliged to give the value even of those that were con¬ 
sumed (restituere fructos consumptos). 

There seems little doubt that the interest of the bona fide possessor 
extended over all the fruits of the land, and not only over those pro¬ 
duced by his cultivation and care (see I), xli. 1. 48), although Pom- 
ponius (D. xxii. 1. 15) seems to limit it to the latter. 

36. Is ad quern ususfruotus fundi per- 36. The usufructuary of land is not 

tinet, non aliter fructuum dominos efti- owner of the fruits until he has himself 
citur, quam si ipse eos perceperit; et galhei-ed them; and, therefore, if he 
ideo, licet maturis fructibus nondum should die while the fruits, although 
t&men perceptis decesserit, ail heredem, ripe, aie yet ungathered, they do not 
ejus non pertinent, sed domino pro- belong to his heirs, but are the property 
prietatis adquiruntur. Eadem fere et of the owner of the soil. And nearly 
de colono dicuntur. the same may be said of the colonus. 

The interest of the usufructuary has a special Title (Tit. 4) devoted 
to it, and all remarks upon it may be reserved till we arrive at that 
Title. 

Eadem fere . The heirs of the colonus could gather fruits not gathered 
by him, for his rights did not perish with him; but the heirs of the 
usufructuary had no rights transmitted to them, and could not there¬ 
fore gather fruits which he had not gathered. 

37. In pecudum fructu etiam foetus 37. In the fruits of animals are in- 
est, sicut lac, pili et lana. Itaque agni, eluded tbeir young, as well as tbeir 
h«di et vituli et equuli et suculi statim milk, hair, and wool; and therefore, 
naturali jure dominii fructuarii sunt, lambs, kids, calves, colts, and young 
Partus vero ancillae in fructu non est, pigs, immediately on their birth become, 
itaque ad dominum proprietatis pertinet; by the law of nature, the property of 
absurdum enim videbatur hominem in the usufructuary; but the offspring of a 
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fructu ease, cum omnes fi-uctus rorem female slave is not considered a fruit, 
rnatura gmtia hominis comp&raverit. l*it belongs to the owner of the property. 

For it seemed absurd that man should 
be reckoned a fruit, when it is for man’s 
benefit that ail fruits are provided by 
nature. 

D. xxii 1. 28. pr. and 1. 

Ulpian gives, as a reason for the children of slaves not being in 
fructu , that non temere, ancillce ejus rei causu comparantur ut pariant. 
(D. v. 3. 27.) There were, however, many animals, cows or mares for 
instance, used for draught, that could not be said to be expressly 
destined to bear offspring, and yet their offspring was in fructu. 


38. Sed si gregis usumfructum quis 
habeat, in locum, demortuorum capitum 
ex foptu fructuarius summittere debet ut 
Juliano visum est; et in vinearuin de- 
mortuarum vel arborum locum alias 
debet substituere: recte enim colere 
debet et quasi bonus paterfamilias. 


38. The usufructuary of a flock ought 
to replace any of the flock that may 
happen to die, by supplying the defi¬ 
ciency out of the young, as also Julian 
was of opinion. So, too, the usufruc¬ 
tuary ought to supply the place of dead 
vines or trees. For he ought to culti¬ 
vate with care, and to use everything 
as a good father of a family would use it. 


This paragraph relates entirely to the subject of Title 4. 


39. Thesauros quos quis in loco suo 
invenerit, divus Hadrianus naturalem 
fequitatem secutus ei concessit qui in¬ 
venerit ; ideinque statuit, si quis in socro 
aut religioso loco fortuito casu invenerit. 
At si quia in alieno loco, non data ad 
hoc opera, sed fortuito invenerit, dimi- 
dium inventori, dimidium domino soli 
concessit; et convenienter, si quis in Cse- 
saris loco invenerit, dimidium inventory, 
dimidium Csesaris esse statuit. Cui 
conveniens est, ut si quis in fiseali loco 
vel publico invenerit, dimidium ipsius 
esse dimidium ipsius esse, dimidium fisci 
vel dvitatis. 


39. The Emperor Hadrian, in accord¬ 
ance with natural equity, allowed any 
treasure found by a man in his own land 
to belong to the finder, as also any 
treasure found by chance in & sacred or 
religious place. But treasure found 
without any express search, but by mere 
chance, in a place belonging to another, 
he granted half to the finder, and half to 
the proprietor of the soil. Consequently, 
if anything is found in a place belonging 
to the emperor, half belongs to the 
tinder, and half to the emperor. And 
hence it follows, that if a man finds any¬ 
thing in a place belonging to the fiscus, 
the public, or a city, half ought to belong 
to the finder, and half to the fiscus or 
the city. 


D. xli. 1. 63; D. xlix. 14.3. 10. 


Thesaurus , says Paul (D. xli. 1. 31. 1), est tetus qucedam depositio 
pecuniae (that is of anything valuable), cujus non extat memoria , ut jam 
thminum non habeat. Of course if it was kuown who placed it there, 
it was known to whom it belonged. But a treasure, though its deposi¬ 
tor was unknown, was not considered exactly as a res nullius. The 
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owner of the land in which it was found had always some interest in 
it. If he found it himself, it all belonged to him; if another person 
found it, the tinder and the owner of the land divided it equally. 
When there was no owner of the land, as when the place was sacred 
or religious, the finder took it all; but no one was allowed to make 
the search for treasures an excuse for digging up tombs and sacred 
places, or for digging up other mens grounds; and therefore it was 
only when the discovery was quite accidental, and the finder had made 
no search for it, that the treasure, or the half of it, as the case might 
be, was permitted to belong to him. 


40. Per traditionem quoque jure natu- 
rali res nobis adquiruntur: nihil enim 
tam conveniens est aatur&li ftquitati, 
quam volunt&tem domini volentis rem 
suam in aliam transferre, ratam haberi. 
fit ideo cujnscumqne generis sit cor- 
poralis res, tradi potest et a domino 
tradita alienatur. Itaqae stipendiary 
quoque et tiibutaria prsedia eodem modo 
alienantur; vocantur autem stipendiaria 
et tributaria prsedia, quse in provinciis 
sunt: inter quse nec non et It&lica 
prsedia ex nostra constitutione nulla est 
differentia; eed si quidem ex causa dona- 
tionis aut dotis aut qualibet alia ex causa 
tradantur, sine dnbio transferuntur. 


40. Another mode of acquiring things 
according to natural law is tradition; 
for nothing is more conformable to natu¬ 
ral equity than that the wishes of a 
person, who is desirous to transfer his 
property to another, should be con¬ 
firmed ; and therefore corporeal things, 
of whatever kind, may be passed by 
tradition, and when so passed by their 
owner, are made the property of an¬ 
other. In this way are alienated stipen¬ 
diary and tributary lands, that is, lands 
in the provinces, between which and 
Italian lands there is now, by our con¬ 
stitution, no difference, so that when 
tradition is made of them for purpose 
of a gift, a marriage portion, or any 
other object, the property in them is 
undoubtedly transferred. 


D. xli. 1. 9. 3; C. vii. 25. 


When the property in a thing was to be transferred from one person 
to another, it was necessary that the process should be complete in 
four points: — 1. The person who transferred it must be the owner; 
2. He must place the person to whom he transferred it in legal posses* 
sion of the thing; 8. He must transfer the thing with intention to pass 
the property in it; 4. The person to whom it was transferred must 
receive it with intention to become the owner. 

The placing another in legal possession of a thing was termed the 
tradUio of that thing. In the simplest case, that of a portable move- 
able, the owner might really hand over the thing to the person who 
was to become its possessor; but in no case was it uecessary that this 
should be done; what was necessary was that the party who was to 
receive it should have the thing in his power, and that the two parties 
should express, in any way whatever, the wish of the one to transfer, 
of the other to accept, the possession. The thing need not be touched; 
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land, for instance, need not be entered on; but the person who was 
to be placed in possession must have the thing before him, so as to be 
able, by a physical act, to exercise power over it. (See Saviony on 
Possession, Bk. ii. secs. 10 and 17.) 

Property could not be transferred by mere agreement. (Traditioni- 
bus et usucapionibus, non nudis pactis dominia trantferuntur. C. ii. 3. 
20.) The agreement was but the expression of the intention of the 
parties; and this was ineffectual unless it was accompanied by the 
party being placed in possession to whom the thing was to be trans¬ 
ferred. 

PrcBdia stipendiaria were provincial lands belonging to the people, 
tributaries provincial lands belonging to the emperor. (Gai. ii. 21.) It 
will be remembered that, until Justinian destroyed all distinction 
between Italian and provincial land by a constitution (G. vii. 25), the 
Italicum solum was a res mancipi , and could only be transferred by the 
peculiar form of TnancipaUo. (See Introd. sec. 59.) 


41. Venditae vero res et tradit® non 
aliter emptoxi adquiruntur, quam si is 
venditoxi pretium solveiit, vel alio modo 
ei satisfecexit, veluti expromissore aut 
pignore dato. Quod cavetur quidem 
etiam lege duodecim tabularum, tamen 
i*ecte dicitur et jure gentium, id est, jure 
naturali, id effici. Sed si is qui vendi- 
dit, fidem emptoris secutus est, dicendum 
est st&tim rem emptoris fieri. 


D. xviii. 


41. But things sold and delivered are 
not acquired by the buyer until he has 
paid the seller the px*ice, or satisfied 
him in some way or other, as by pro¬ 
curing some one to be security, or by 
giving a pledge. And, although this is 
provided by a law of the Twelve Tables, 
yet it may be i*ightly said to spring from 
the law of nations, that is, the law of 
nature. But if the seller has accepted 
the ci'edit of the buyer, the thing then 
becomes immediately the property of 
the buyer. 

1. 19. 53. 


The seller would generally not have the intention to transfer the 
property until he received the price; but he might be content to 
receive security for the payment of the price, or he might choose to 
accept the credit of the buyer instead of the price itself; and if, in 
either of these cases, he intended to pass the property, it would pass 
at once, irrespectively of the price being paid. For the meaning of 
expromissor, see Bk. iii. Tit. 29. 3. 

42. Nihil autem interest, utrum ipse 42. It is immaterial whether the owner 
dominus tiudat alicui rem, an voluntate deliver the thing himself, or some one 
ejus alius. else by his desire. 

D. xli. 1. 9. 4. 


43. Qua ratione, si cui libera univer- 43. Hence, if any one is intrusted by 
sorura negotiorum administrate a an owner with the uncontrolled adminis- 
domino permissa fueiit, isquc ex his ti-ation of all his goods, and he sells and 
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negotiis rem vendiderit et tradiderit, delivers anything* which is a part of 
facit earn accipientis. these goods, he passes the property in it 

to the person who receives the thing. 

D. xli. 1. 9. 4. 

By the will of the owner, the manager of the property is able to deal 
with it; and if he deals with it, the will of the owner is expressed 
through him. 


44. Interdum etiam sine traditione 
nuda voluntas domini suflicit ad rem 
transferendam, veluti si rem quam tibi 
aliquis commodavit aut locavit aut apud 
te deposuit, vendiderit tibi aut dona- 
verit; quamvis enim ex ea causa tibi 
earn non tradiderit, eo tamen ipeo quod 
patitur tuam esse, statira tibi adquiritur 
proprietas, perinde ac si eo nomine tra- 
dita fnisset 


D. xli. 


44. Sometimes, too, the mere wish of 
the owner, without tradition, is sufficient 
to transfer the property in a thing, as 
when a person has lent, or let to you 
anything, or deposited anything with 
you, and then afterwards sells or gives 
it to you. For, although he has not de¬ 
livered it to you for the purpose of the 
sale or gift, yet by the mere fact of his 
consenting to it becoming yours, you in¬ 
stantly acquire the property in it, as 
fully as if it had actually been delivered 
to you for the express purpose of pas¬ 
sing the property. 

1. 9.5. 


When the person to whom the property in the thing was transferred 
was already in possession of the thing, then, if the wishes of the par¬ 
ties to give and receive the property in it were added to this, and the 
person who affected to give the property was the real owner, all the 
conditions of a transfer were complete. It made no difference what 
was their respective order in time. Generally the expression of will 
would precede the placing in possession, but not necessarily. When 
the person to whom the property in the thing was transferred had only 
the mere detention of the thing, that is, had it in his keeping and 
power as a hirer or depositary would have, but had not the possession 
of it, that is, had not also the intention of dealing with it as an owner, 
all that was necessary to change this detention into possession was a 
change in the animus with which it was held ; and of course the inten¬ 
tion to hold it as an owner was sufficiently shown by accepting the 
transfer of the property. The person, in like manner, who transferred 
the property, by doing so sufficiently showed his intention of placing 
the other in possession. Thus the different elements of traditio were 
broken up and separated, not, as usual, united in a single act; and 
this is what is meant in the text by saying the property passes sine 
traditione. 

45. Item si quis merces in horreo de- 45. So, too, any one, who has sold* 
positas vendiderit, simul atque claves goods deposited in a warehouse, as soon 
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horrei tradiderit emptori, transfert pro- as he has handed over the keys of the 
prietatem mercium ad emptorem. warehouse to the buyer, transfers to the 

buyer the property in the goods. 

D. xli. 1. 9. 6. 

The text does not state all that was necessary to transfer the pro¬ 
perty in such a case. It was requisite that the key should be given 
apud horrea , at the warehouse. (D. xviii. 1. 74). A person who was at 
the warehouse and had the key in his hand was in a position to exer¬ 
cise immediate power over the contents of the warehouse; the goods 
were in his custody, and he was thus placed in possession of them. 
The key was not symbolical, but was the means by which he was 
enabled to deal with the goods as an owner. 


46. Hoc amplius, interdura et in in- 
certam personam collata voluntas dom- 
ini transfer! rei proprietatem; ut ecce, 
prsetores et consules qui missilia j actant 
in vulgus, ignorant quid eonim quisque 
sit excepturus, et tamen quia volunt 
quod quisque exceperit ejus esse, statim 
eum dominum efliciunt. 


J>. xli. 

47. Qua ratione verius esse videtur, si 
rem pro derelicto a domino habitam 
occupaverit quis, statim eum dominum 
eifici. Pro derelicto autem babetur quod 
dominus ea mente abjecerit, ut id rorum 
suarum esse nollet, ideoque statim domi¬ 
nus esse desinit. 


D. xli. 

It might seem as if the property in 
like that in things thrown to the 
transfer it to the person who should 
much more natural to consider, with 
yes nullius by being abandoned, and 
by being taken possession of. 

48. Alia causa est earum rerem quae 
in tempestate mans, levandse navis 
.causa, ejiciuntur; hse enim dominorum 


46. Nay, more, sometimes the inten¬ 
tion of an owner, although directed only 
towards an uncertain person, transfers 
the property in a thing. For instance, 
when the prators and consuls throw 
their largesses to the mob, they do not 
know what each person in the mob will 
get; but as it is their intention that each 
should have what he gets, they make 
what each gets immediately belong to 
him. 

1. 9. 7. 

47. Accordingly, it is quite true to say 
that anything which is seized on, when 
abandoned by its owner, becomes imme¬ 
diately the property of the person who 
takes possession of it. And anything is 
considered as abandoned, which its 
owner has thrown away with a wish no 
longer to have it as a part of his pro¬ 
perty, as it therefore immediately ceases 
to belong to him. 

7. 1. 

things abandoned was transferred, 
mob, by the wish of the owner to 
first take possession of it; but it is 
the text, that the thing becomes a 
the property of the first occupant 

48. It is otherwise with respect to 
things thrown overboard in a storm, 
to lighten a vessel; for they remain 
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permanent, quia pal&m est eas non eo 
animo ejici quod quis eas habere non 
vult, sed quo magis cum ipsa navi maids 
periculum effugiat. Qua de causa, si 
quis eas fluctibua expulsas, vel etiam in 
ipso man nactus, lucrandi animo abatu- 
lerit, fur turn committit; nec longe disce- 
dere videntur ab his quse de rheda cur- 
rente non intelligentibus dominis cadunt. 


the property of their owners; as it is 
evident that they were not thrown away 
through a wish to get rid of them, but 
that their owners and the ship itself 
might more easily escape the dangers of 
the sea. Hence, any one who, with a 
view to profit himself by these, takes 
them away when washed on shore, or 
found at sea, is guilty of theft. And 
much the same may be said as to things 
which drop from a carriage in motion 
without the knowledge of their owners. 


D. xli. 1. 9. 8; D. xlvii. 43. 4. 

A thing could not be considered as abandoned and made a res nuttius 
unless its owner intended to cease to be its owner. 


Tit. n. DE REBUS INCORPORALIBUS. 

Quffidam prseterea res corporales sunt, Certain things, again, are corporeal, 
qusdam incorporates. others incorporeal. 

Gai. ii. 12; D. i, 8. 1. 1. 

Justinian, after having spoken of the natural modes of acquiring 
property in things, returns in this Title to the division of things, and 
adds one more division, that of things corporeal and incorporeal, to the 
divisions given at the beginning of the last Title. Our senses tell us 
what things corporeal are: things incorporeal are rights, that is, 
fixed relations in which men stand to things or to other men, relatious 
giving them power overrthings or claims against persons. And these 
rights are themselves the objects of rights, and thus fall under the defi¬ 
nition of things. For instance, the right to walk over another man's 
land is said to be an incorporeal thing; for we may have a claim or 
right to have this right, exactly as, if the land belonged to us, we 
should have a right to have the land. These rights over things were 
termed jura in rem , and these jura in rem , some of the more important 
of which are treated of in this part of the Institutes, were almost 
exactly on the footing of 4 res ’ in Roman law, and were the subjects of 
real actions equally with things corporeal. (See Introd. sec. 50.) This 
language of Roman law is rather, perhaps, in accordance with popular 
language and practical convenience than theoretically accurate. Strictly 
speaking, the ownership of a field is just as much incorporeal as the 
ownership of the right of way over a field, and in both cases the law 
only treats of the corporeal thing, the field, with reference to the incor¬ 
poreal rights. 

We can hardly speak of the possession of a thing incorporeal, but 
still the actual exercise of the right so much resembles the occupation 
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and using of a corporeal thing, that the term quasi-possessio has been 
employed to denote the position of a person who exercises the right 
without opposition, and exercises it as if he were its owner. As little 
can we speak of the traditio or delivery of a right, but just as quasi-pos - 
sessio is used to express a position analogous to that of a possessor, so quasi- 
traditio is a term used to signify jfche placing a person in this position. 

1. Corporates h® sunt, qu® sui natura 1. Corporeal things are those which 
tangi possunt: veluti fundus, homo, ves- are by their nature tangible, as land, a 
tis, aunim, argentum, et denique ali® slave, a garment, gold, silver, and other 
res innumerabiles. things innumerable. 

Gai. ii. 13; D. i. 8. 1. 1. 


2. Incorporates autem sunt, qu® tangi 
non possunt: qualia sunt ea qu® in jure 
consistunt, sicut hereditas, ususfnictus, 
usus, obligationes quoquo modo contrac- 
t®. Nec ad rem pertinet, quod in heredi- 
tate res corporales continentur; nam et 
fi*uctus qui ex fundo precipiuntur corpo¬ 
rales sunt, et id quod ex aliqua obligatione 
nobis debetur, plerumque corporale est, 
veluti fundus, homo, pecunia: nam ip- 
sum jus hereditatis, et ipsum jus utendi 
fruendi, et ipsum jus obligationis incor¬ 
porate est. 

Gai ii. 14; 


2. Incorporeal things are those which 
are not tangible, such as are those which 
consist of a light, as an inheritance, a 
usufruct, use, or obligations in whatever 
way contracted. Nor does it make any 
difference that things corporeal are con¬ 
tained in an inheritance; fruits, gathered 
by the usufructuary, are corporeal; and 
that which is due to us by virtue of an 
obligation, is generally a corporeal 
thing, as a field, a slave, or money; 
white the right of inheiitance, the right 
of usufruct, and the right of obligation, 
are incorporeal. \ 

D. i. 8. 1. 1. 


3. Eodem numero sunt jura pr®dio- 3. Among things incorporeal are the 
rum urbanorum et rusticorum, qu® lights over estates, urban and rural, 
etiam servitutes vocantur. which are also called servitudes. 

Gai. ii. 14 ; D. i. 8,1. 1. 


In the last section it was said that usufruct, a personal servitude, 
was an incorporeal thing, and the same is now said of real or praedial 
servitudes. This is intended as an observation preliminary to the 
three next Titles, which treat of servitudes. By servitudes are meant 
certain portions or fragments of the right of ownership separated from 
the rest, and enjoyed by persons other than the owner of the thing 
itself. When the servitude was given to a particular person, it wa& 
said to be a personal servitude; when it was associated with the owner¬ 
ship of another thing, so that whoever was the owner of this other thing 
was the owner of the servitude, the servitude was said to be a real or 
praedial servitude; the latter term being used because it was indis¬ 
pensable that there should be an immoveable thing (see paragraph 3 of 
the next Title), in virtue of which the right given by the servitude was 
exercised; and the word prwdium being taken in a general sense, was 
used to denotfc this immoveable. The thing over \Vhich the praedial 
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servitude was exercised was also always an immoveable. Things over 
which servitudes, whether personal or prsedial, were exercised, were 
said to serve the person to whom or the thing to which the servitude 
was attached; and hence the terms servitus , res serviens were employed, 
the thing in right of which the servitude was enjoyed being, in opposi¬ 
tion, termed res dominans. (See Introd. sec. 04.) 

No one could have a servitude over his own thing, nulli res sua servit. 
(D. viii. 2. 26.) For as he was the owner of all the portions into which 
the right of ownership was separable, he could not have a second right 
of ownership over any one portion separated from the rest. Again, as 
a servitude was the subtraction of some one portion of ownership, it. 
could never have the effect of making the owner of the res serviens do 
any positive act; its force was either to make him undergo something, 
as that another should exercise a certain power over a thing of which 
he was owner, or to make him abstain from doing something which as' 
owner of the thing he had power to do. Servitutum non ea est natura 
utaliquid faciat quis , sed ut aliquid patiaiur vel non facial. (D. viii. 1. 
15.1.) Lastly, it may be observed that a prsedial servitude was indi¬ 
visible ; the person who enjoyed the servitude could not break up this 
fragment of ownership into lesser fragments, but a usufruct could be 
divided. 


Tit. m. DE SERYITUTIBUS. 


Rusticorum prodioram jura sunt haec; 
iter, actus, via, aqusductus. Iter est jus 
eundi ambulandi hominis, non etiam ju- 
mentum agendi vel vehiculum. Actus 
est jus agendi vel jumentum vel vehicu- 
lum: itaque qui habet iter, actum non 
habet; qui actum habet, et iter habet, 
eoque uti potest etiam sine jumento. Via 
est jus eundi et agendi et ambulandi: 
nam et iter et actum in se continet via. 
Aqraductus est jus aquae ducendae per 
fiindum alienum. 


The servitudes of rural immoveables 
are, the right of passage, the light of 
passage for beasts or vehicles, the right 
of way, the right of passage for water. 
Tbe right of passage is the light of going 
or passing for a man, not of driving 
beasts or vehicles. The right of passage 
for beasts or vehicles is the right of 
driving beasts or vehicles over the land 
of another. So a man who has the right 
of passage simply has not the right of 
passage for beasts or vehicles; but if he 
has the latter right he has the former, 
and he may use the right of passing 
without having any beasts with him. 
The right of way is the right of going, 
of driving beasts or vehicles, and of walk¬ 
ing; for the right of way includes the 
right of passage, and the right of pas¬ 
sage for beasts or vehicles. The right 
of passage for water is the light of 
conducting water through the land of 
another. 


D. viii. 3. 1. 
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Praedial servitudes, that is, servitudes possessed over one immoveable 
in right of having another immoveable, were divided into those of rural 
and urban immoveables (prasdia rustica vel urbana). The distinction 
undoubtedly arose from the one kind being more common in the coun¬ 
try, the other in the town. But the distinction, as it was practically 
understood, soon lost the traces of its origin; and a servitude was said 
to be that of a rural immoveable when it was one which affected the 
soil itself, and that of an urban immoveable when it was one which 
affeeted the superficies , that is, anything raised upon the soil. Serti- 
f.uies pradiormn dice in solo , alia} in superficie consistunt. (D. viii. 1. 3.) 
If the servitude was one which affected the soil, and for the enjoyment 
of which the soil itself sufficed, as, for instance, the right to traverse 
another man’s land, or to draw water from his spring, it made no dif- 
lerence where the land or the spring was situated. They might be in 
the heart of a city, and yet the servitude was one of a rural immove¬ 
able. So, too, if the servitude was one which affected something built 
or placed on the soil, as, for instance, the right to place a beam in 
another man’s building; although this building was in the country, 
the servitude was one of an urban immoveable. In this paragraph and 
in paragraph 2, instances are given of servitudes of rural immoveables. 
The object of the servitude iter was the power of passing across land 
ou foot or horseback, iter est qua quis pedes tel eques commeare potest . 
(D. viii. 3. 12.) That of the servitude actus was the power of driving 
animals or vehicles across land, qui actum kabet, et plaustrum ducere , et 
jumenta agere potest. (D. viii. 3. 7.) That of the servitude via was the 
power of using the road in any way whatever, as, for instance, of drag¬ 
ging stones or timber over it, which he could not do if he had only the 
actus (D. viii. 3. 7); and of having it, in the absence of special agree¬ 
ment, of the width provided by the law of the Twelve Tables, that is, 
eight feet where it ran straight, and sixteen feet where it wound round 
to change its direction, vice latitudo ex lege Duodedm Tabularum in par- 
rectum octo pedes habet; in anfractum , id est ubi flexum est, sedecim. 
(D. viii. 3. 8.) Of course the larger of these rights comprehended the 
smaller; if a person had the right of driving over land, he had the 
right of passing over it. A special agreement might indeed be made 
to the contrary; a person might, for instance, grant the right of driving 
beasts, but insist that the way should never be used except when beasts 
were driven. 


1. Prffidiorum urbanorum servitutes 
sunt quffi aedificiis inhaerent: ideo urban¬ 
orum prsediorum dictffi, quoniam ®di- 
ficia omnia urbana prsedia appellamus, 
etei in villa sedificata sint. Item urban- 


1. The servitudes of urban immove¬ 
ables are those which appertain to build¬ 
ings, and they are said to be servitudes 
of urban immoveables, because we term 
all edifices urban immoveables, although 
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orom prsediorum servitutes sunt hae: ut 
vicious onera vicini sustineat, ut in pane- 
tem ejus liceat vieino tignum immittere, 
ut stillicidium vel Qumen recipiat quis 
in aedes suas vel in aream vel in cloacam, 
vel non recipiat, et ne altius tolEat quia 
edes sues, ne luminibus vicini ofiiciat. 


really built in the country. Among 
these servitudes are the following: that 
a person has to support the weight of 
the adjoining bouse, that a neighbor 
should have the right of inserting a beam 
into his wall, that he has to receive or 
not to receive the water that drops from 
the roof, or that runs from the gutter of 
another man’s house on to his building, 
or into his court or drain; or that he is 
hot to raise his house higher, or not to 
obstruct his neighbor’s lights. 


D. viii. 2. 2. 


The words qua cediflciis inherent in the text, are equivalent to the 
m superficie consistunt of Paul. (D. viii. 2. 20.) The servitudes attach 
to some building raised on the soil. 

Onera vicini sustineat .—By this servitude a wall or pillar of th% res 
semens was obliged to support the weight of the res dominans. The 
owner of this wall or pillar, so long as he remained owner, was bound 
to keep it in good repair so as to continue to support the freight safely. 
(D. viii. 5. 6. 2.) But the owner of the wall, into which a beam was 
let by the servitude tigni immittendi 9 was not compelled to repair the 
wall, in order that the beam might rest there safely. (D. viii. 5. 8. 2.) 

It is easy to understand what is meant by the servitudes stilliddii tel 
flummis recipiendi and altius rum tollendi . By the one the res sertiens 
was made to receive the rain-water of the res dominans , by the other 
the res serviens was prohibited from being raised above the res dominans. 
But in the text we have the servitude stilliddii tel fluminis non redpiendi , 
and in the passage of the Digest (viii. 2. 2), from which much of the 
text is borrowed, we read of a servitude altius tollendi; and it is not 
veiy easy to understand what these servitudes were. Theophilus, in his 
paraphrase of this section, thus explaius the former. Aut tu jus hujus- 
riiodi (i.e. stillicidia tua in meas odes projiciendi) habebas in cedes meas ; et 
rogavi te ne stillicidia tua aut canales in domum tel aream meam projiceres. 
Thus it would appear that the servitude rum recipiendi was an extinc¬ 
tion of a pre-existent servitude recipiendi , made in favor of the owner 
of the res serviens. So, too, the servitude altius tollendi is explained to 
mean the allowing the house of a neighbor to be built above ours ; so 
that the neighbor who was previously under a servitude, or, at any 
rate, of an obligation rum altias tollendi , by the creation of what may be 
called a counter-servitude, does away with the impediment to his 
bnilding above our house. If it were really a servitude, as we should 
certainly suppose from the lauguage of Theophilus, that was ex- 
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tinguished or nullified by this new counter-servitude, it seems scarcely 
natural that this should not be given among the modes of ending a ser¬ 
vitude, and still more, that the usual language of the jurists with 
respect to the extinction of a servitude should be departed from. The 
ordinary phrase was, that the thing affected, the res serviens, was freed, 
res liberator , and it seems a very cumbrous mode of effecting the liber- 
alio rei to create a new servitude, when the object would have been at 
once accomplished by merely surrendering the existing servitude to the 
owner of the res serviens. The commentators are therefore driven to 
understand that the right previously existing, that, namely, of having 
our water flow into our neighbor’s house, or of having our 
neighbor’s house kept at the level of our own, was not a servi¬ 
tude, but was given by law. Positive enactments, such as we 
read of in Tac. Annal. 15. 43; Suet. Aug . 89; D. xxxix. 1. 1. 
17, may have decided that adjoining houses should, in particular 
places, for the mutual advantage of the owners, be of the same level, 
or pour off tlieir water on to the adjoining house, while those persons 
who were intended to be benefited might still forego this advantage, 
if they pleased to allow of a servitude being created to do away with 
the effect of the enactment. It must, however, be confessed, that no 
one who reads the passages in which enactments for the regulation of 
buildings are mentioned, would suppose that individuals were ever 
allowed to infringe them by the mere permission of their neighbors. 
All that we can be quite sure of is, that the servitudes, which were the 
contraries of other servitudes, were constituted for the benefit of the 
owner of a thing that previously had been under some disadvantage. 

It is to be observed that words are sometimes used to express servi¬ 
tudes which seem proper to the owner of the res dominans , not to the 
owner of the res serviens. Thus, if the above explanation is correct, the 
servitos toUendi means the servitus patiendi vicinum lollere (see Bk. iv. Tit. 
6. 2), and what is termed in the text, as it would seem more properly, 
the servitus stiUicidii recipiendi y is termed in the Digest (viii. 2.2) the ser¬ 
vitos stillicidii avertendi. 

Ne luminibus official. —There was also a servitude termed the jus 
luminum , between which and that ne luminibus official the difference 
was probably one of degree. The jus luminum prevented a neighbor 
blocking up our lights; the servitude ne luminibus officiat prevented his 
doing anything, whether by building, planting trees, or by any other 
means, whereby the light was in any way, however slightly, inter¬ 
cepted from our house. (D. viii. 2. 15. 17. 40.) 

2. In rusticorum prsediorum servitutes 2. Some think that among the servi- 
quidam computari recte putant aquie tudes of rural estates are rightly in- 
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haustum, pecoris ad aquam adpulsum, eluded the right of drawing water, of 
jus pascendi, calcis coquend®, aren® watering cattle, of feeding cattle, of 
fodiend®. burning lime, of digging sand. 

D. viii. 3.1. 1. 

There are many servitudes, both of rural and of urban immoveables, 
mentioned in the Digest, besides those given as examples in the 
Institutes. 

3. Ideo autem h® servitutes prse- 3. These servitudes are called the ser- 
diorum appellantur, quoniam sine pi*®- vitudes of immoveables, because they 
diis constitui non possunt: nemo enim cannot exist without immoveables. For 
potest servitutem adquirere urbani vel no one can acquire or owe a servitude 
rustici pnedii, nisi qui habet pr®dium ; of a rural or urban immoveable, unless 
nec quisquam debere, nisi qui habet he has an immoveable belonging to him. 
praedium. 

D. viii. 4. 1.1. 

The nature of most servitudes of urban immoveables demanded that 
the immovable over which, and the immoveable in right of which, the 
servitude was exercised, should be contiguous; but when the servitude 
was one of rural immoveables, the prc&iia need not necessarily be near 
together. Still, however, a servitude was not permitted to exist which 
was useless to its owner; and a person could not have a right of way, 
for instance, over the land of another, if he was prevented from using 
the way by land, over which he had no servitude, lying between his 
land and that over which the servitude was to be exercised. (D. viii. 
1. 14. 2.) 

There was another difference between the servitudes of rural and 
urban immoveables. The latter were, for the most part, used continu¬ 
ously, the former only at times. The beam, for instance, always 
rested in the wall; there was no moment in which the owner of the 
res serviens was not prohibited from blocking up his neighbor’s lights. 
But the way was not always being used, nor were cattle always being 
watered (D. viii. 1. 14); and this difference was productive of very 
important results. For instance, servitudes might be lost by not being 
used; but as the servitudes of most urban immoveables were by their 
nature perpetually used, they were preserved without their owner 
taking any trouble to preserve them, and possessory rights could be 
acquired in them, which, with a few exceptions, could not be acquired 
in servitudes whose usage was not continuous. (D. viii. 2. 20.) 

4. Si quis velit vicino aliquod jus con- 4. If any one wishes to create a right 
stituere, pactionibus atque stipulation!- of this sort in favor of his neighbor, he 
bus id efiicere debet. Potest etiam in must effect it by agreements and stipu- 
testamento quis heredem suum damnare, lations. A person can also, by testa- 
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ne altiua tollat cedes suas, ne luminibus ment, oblige his heir not to raise his 
fedium vicini ofticiat, vel ut patiatur house higher, not to obstruct a neigh- 
eum tignum in parietem immittere vel bor’s lights, to permit a neighbor to 
stillicidium habere, vel ut patiatur eum insert a beam into his wall, or to receive 
per fundum ii*e* agere, aquamve ex eo the water from an adjoining roof; or, 
ducere. again, he may oblige his heir to allow a 

neighbor to go across his land, or to 
drive beasts or vehicles, or to conduct 
water across it. 

Gai. ii. 31; D. viii. 4. 16. 

Gaius tells us (ii. 29), that servitutes prcediorum rusticorum were among 
res mancipi (see Introd. sec. 59), while servitutes prcediorum urbanorum 
were not, and that the former were constituted by mancipatio; the 
latter as well as personal servitudes, were constituted by the process 
termed in jure cessio. (See introductory note todhis Book.) But these 
modes of constituting servitudes were only applicable to the solum ItaU- 
cum : in the provincial lands, where there was no legal ownership at 
all, no ownership of servitudes could be given. But Gaius says, that 
if any one wished to create a servitude over provincial prcedia, he could 
effect it pactionibus et 9tipulationibus y using the words of the text. The 
parties agreed to constitute the servitude, and this agreement (pactio) 
was generally, perhaps almost always, followed by a stipulation or 
solemn contract (see Introd. sec. 83), by which the person who per¬ 
mitted the servitude to be constituted over his prcedium, bound himself 
to allow of the exercise of the right, by subjecting himself to a penalty 
in case of refusal. (See Theophil. Paraphrase of Text.) When the 
right had been once exercised, and the owner of the servitude had thus 
the quasi-possessio of the servitude, the praetor secured him in the enjoy¬ 
ment of his right by granting him possessory interdicts (see Introd. sec. 
107, and note on introductory section of Title 6 of this Book), and also 
permitted him, if the servitude afterwards passed out of his quasi-pos- 
sessio , to bring an action to claim it, called the actio jmbliciana, by which 
a bona fide possessor was allowed to represent himself fictitiously as a 
dominusy and to claim (vindicare) a thing as if he were the owner. Jn 
all probability the same mode of constituting servitudes obtained also 
with regard to the solum Italicum: although there were proper and 
peculiar modes of constituting servitudes over prcedia Italica f yet if an 
agreement and stipulation were followed by quasi-possessio, the praetor 
would protect the quasi-possessor: And hence it was said that servi¬ 
tudes were constituted jure preetorio and were maintained tuitione pree- 
toris. 

Modern writers on Roman law are much divided in opinion whether 
servitudes were really constituted pactionibus atque stiptUationibus, by 
agreements and stipulations alone, or whether we are always to under- 
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stand that to perfect the title, what is termed quasi-traditio was neces¬ 
sary. That is, whether, as traditio was necessary to transfer the 
property in a corporeal thing, so it was necessary, in order to transfer 
the, property in an incorporeal thiug, that the person to whom it was 
transferred should be placed in the legal quasi-possession of his right. 
If the servitude was a positive one, it is very easy to see how this 
quasi-possession could be established; for directly the right was exer¬ 
cised with the animus possidendi , and permitted to be so exercised by 
the owner of the res Servians, the person in favor of whom the servitude 
was constituted would have the quasi-possession. But when the servi¬ 
tude was a negative one, when the owner of the res serviens was merely 
bound not to do something, the only evident mode by which posses¬ 
sion could be said to be gained was, when the owner of the res dominans 
successfully resisted an attempt of the owner of the res serviens to do 
the thing which he was bound by the servitude not to do. But as the 
exercise of the right given by a positive servitude was an act evident 
and cognizable by all whom it concerned, it is with regard to positive 
servitudes that the question is principally debated, whether the exer¬ 
cise of the right was an indispensable part of the right being consti¬ 
tuted. On the whole, it seems the better opinion that quasi-tradition 
was a necessary part of the constitution of a servitude. 

Mancipation and injure cessio were quite obsolete in the time of Jus¬ 
tinian. We have two modes given in the text by which servitudes 
might be constituted under his legislation; pactionibus atque stipula- 
tionibus , i.e. agreements, whether followed or not by a stipulation, and 
testamento. When given testamento , a servitude might be given directly 
to the legatee equally well as by condemning the heir to transfer it to 
him, both modes, in the time of Justinian, having exactly the same 
effect. To these modes must be added: 1. That adjudicatione , when a 
judge awarded the property in a servitude under the actions families 
erciscundcs and cammurd dividundo. (See Introd. sec. 103; D. x. 2. 22.3.) 
2/ That of reserving the servitude in making a traditio of the rest of 
the property, when it was in fact constituted by having all the other 
jura in rem separated from it, instead of, as usual, being itself sepa¬ 
rated from the rest. 3. Lastly, the possessor who had had a long quasi¬ 
possession of a servitude was protected in it. The usucapion of servi¬ 
tudes, which perhaps existed previously, was forbidden by the lex 
Scribonia. (a.u.c. 720; D. xli. 3. 4. 29.) But a long bona fide posses¬ 
sion was protected by praetorian actions and interdicts. Traditio plane 
etpatientia servitutum inducet ofilcium preetoris. (D. viii. 1. 20; D. viii. 
3. 12.) This, perhaps, principally applied to servitudes urbanorum 
jrnBiiorum, for these only were capable of a continuous exercise (sera- 
tutes quae in supeificie consistent, possessione retinentur.) (D. viii 0 OA v 

13 
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But there were particular servitudes rusUcorum praediorum , long usage 
of which gave rights which were protected. Among these were the * 
jus aqua ducendce (D. viii. 5. 10), the jus Uineris , and the jus actus. 
(D. viii. 6. 25.) The possessor had to show that his possession had been 
neither vi 9 clam , nor precario; but had not to show any good title for 
possession. (D. viii. 5. 10.) What was the length of time requisite 
for the possessor to have exercised the right is not certain; although it 
may be conjectured to have been the same as for the longi temporis pos - 
sessio of provincial lands, i.e. ten years for those present and twenty 
for the absent. If land was acquired by usucapion, the servitudes 
that went with it were also acquired in the same way (D. xli. 3. 10.1), 
and if a servitude had been lost by non-usage, it could, or at any rate 
some servitudes could, be regained by two years’ usucapion. (Paul 
Sent. i. 27. 2.) 


Tit. IV. DE USUFRUCTU. 

Uaosfructua est jusalienis rebus atendi Usufruct is the right of using, and 
fraendi, salva rerum substantia: est taking the fruits of things belonging to 
enim jus in corpore, quo sublato et ipsum others, so long as the substance of the 
tolli necesse est. things used remains. It is a right over 

a corporeal thing, and if this thing 
perish, the usufruct itself necessarily 
perishes also. 

D. vii. 1. 1, 2. 

We now pass to personal servitudes, those, namely, which consist of 
a jus in tern , i.e. one portion of the dominium being detached from the 
rest for the benefit of a person. Personal servitudes differed from real 
in being applicable to moveables as well as to immoveables; and the 
personal servitude ususfructus was divisible, that is, some of the fruits 
included in the servitude might be parted with, although the servitude 
urns was, like real servitudes, indivisible. 

The person to whom the ususfructus was given had two rights united; 
he had the jus utendi 9 that is, the right of making every possible use 
of the thing apart from consuming it or from taking the fruits of it, 
as, for instance, the right of living in a house or employing beasts of 
burden; and he had also the jus fruendi 9 the right of taking all the 
fruits of the thing over which the servitude was constituted. The 
definition of fructus is quicquid in f undo nascitur (D. vii. 59. 1), that is, 
the ordinary produce, but not accidental accessions or augmentations, 
such as a treasure found (D. xxiv. 3. 7. 12) or islands formed in a river. 

He might sell, or let, or give his right of taking the fruits to another, 
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and the profits he thence derived were termed his fructus civiles . (D. 
vii. 1. 12. 2.) It was only such of t.he fructus as were actually taken 
or gathered by him, or those acting under him, that belonged to him; 
and no fruits which were not gathered at the time of his death passed 
to his heir. He was obliged to give security, on entering on the ex¬ 
ercise of his right, that he would use his right as a good paterfamilias , 
and give up, at the time when his right expired, the possession of the 
thing. (D. vii. 9. 1.) We have had an instance of what was meant 
by using his right as a good paterfamilias in paragr. 38 of Tit. 1, where 
it is said that he is bound to replace dead sheep and dead trees. He 
was also bound not to alter the nature of the thing over which the right 
extended; he could not, for instance, build on land unbuilt on, or 
change the use to which land was specially destined. (D. vii. 1. 7. 1; 
D. viii. 13. 4.) And it is with reference to this that the words salva 
rerum substantia , in the text, are sometimes understood, so that the 
sentence would mean, usufruct is the right of using and taking the 
fruits of things belonging to another, but so as not to alter the substance. 
Ulpian (Reg. 24. 26) certainly uses the words salva rerum substantia in a 
sense very similar; but the concluding words of the section make it more 
natural to understand salva rerum substantia as referring here to the du¬ 
ration of the usufruct. It lasts as long as the thing over which it is 
constituted remains unaltered; for if the thing perishes, the usufruct 
perishes. The two sentences of this section are taken without altera¬ 
tion from the Digest, but are from different authors, the first being 
from Paul, the latter from Celsus. (D. vii. 1. 1, 2.) Very probably 
Paul did not use the words salva rerum substantia with reference to the 
duration of the servitudes; but the compilers of the Institutes saw 
that, if they were used in this sense, the two sentences would cohere 
together. 


1. Ususfructus a proprietate separa- 
tionem recipit, idque pluribus modis 
accidit: ut ecce si quia usumfructum 
alicui legaverit, cam heres nudam habet 
proprietatem, legatarius usumfructum; 
et contra, si fundum legaverit deducto 
usufructu, legatarius nudam habet pro¬ 
prietatem, heres vero usumfructum. 
Item alii usumfructum, alii deducto eo 
fundum legare potest. Sine testamento 
vero si quis velit usumfructum alii con- 
stituere, pactionibus et stipulationibus 
id efficere debet. Ne tamen in univer- 
Hum inutiles essent proprietates semper 
abscedente usufructu, placuit certis 


1. The usufruct is detached from the 
property; and this separation takes 
place in many ways; for example, if 
the usufruct is given to any one as a 
legacy; for the heir has then the bare 
ownership, and the legatee has the usu¬ 
fruct ; conversely, if the estate is given 
as a legacy, subject to the deduction of 
the usufruct, the legatee has the bare 
ownership, and the heir has the usu¬ 
fruct. Again, the usufruct may be given 
as a legacy to one person, and the estate 
minus this usufruct may be given to 
another. If any one wishes to constitute 
a usufruct otheiwise than by testament. 


Digitized by Google 



196 


LIB. Ih 


TIT. IV. 


modis extingui ugiimfructum et ad pro- be must effect it by pacts and stipula- 
prietatem reverti. tions. But, lest the property should be 

rendered wholly profitless by the usu¬ 
fruct being for ever detached, it has 
been thought right that there should be 
certain ways in which the usufruct 
should become extinguished, and revert 
to- the property. 

D. vii. 1, 6 ; IX xxxri, 2,19; D. vii. 1. 3* pr. and 2. 

We may refer to what we have said in the note to the fourth section 
of the last Title for the modes in which usufructs were acquired. In 
the time of Justinian they were constituted; 1, by testament; 2, by 
agreements followed by quasi-tradition; 3, by being reserved in an 
alienation of the nuda pi'oprietas; 4, by adjudication; and also, lastly, 
lege, by express enactment, an instance of which we have in the first 
paragraph of the ninth Title of this book, where it is said that, under 
Justinian's legislation, the father acquired the usufruct of his son's 
peculium; 5, whether they could be acquired by usucapion is not 
certain—probably they could. 

It will be observed that, in putting the third case of gift of usufruct 
by testament, that, namely, in which the usufruct is given to one 
legatee, the nuda proprietas to another, the gift to the latter is expres¬ 
sed by the words fundum deducto umfructu . The Digest (xxxiii. 2. 
19) explains why the words deducto umfructu should, in such a case, 
be carefully added to a gift of the fundus; for if they were not, the 
second legatee would be treated as haviug the nuda proprietas , and also 
as having a joint interest in the usufruct with the first legatee. 


2. Constituitur autem ususfructus non 
tan turn in fundo et ffidibus, verum etiam 
in servis et jumentis ceterisque rebus, 
exceptis iie qu« ipso usu consnmuntur; 
nam hae res neque naturali ratione neque 
eivili reeipiunt usumfructum. Quo nq- 
11161*0 sunt vinum, oleum, frumentum, 
vestimenta: quibus proxima est pecunia 
numerata, namque ipso usu assidua per- 
uiutatione quod&mmodo extinguitur. 
Sed utilitatis causa senatus censuit posse 
etiam eartim re rum usumfructum con- 
Mtitui, ut tainen eo nomine heredi utiliter 
caveatur. Itaque si pecuniae ususfruc- 
tus legatus sit, ita datur leg-atario ut 
cjus fiat, et legatarius satisdet heredi de 
tanta pecunia restituenda, si morietur 
aut capite minuetur. Cetei*ae quoque 
res ita ti*aduntur legatario ut ejus tiant; 


2. A usufnict may be constituted not 
only of lands and buildings, but also of 
slaves, of beasts of burden, and every¬ 
thing else except those which are con¬ 
sumed by being used, for they are sus¬ 
ceptible of a usufruct neither by natural 
nor by civil law. Among these things 
are wine, oil, garments, and we may 
almost say coined money; for it, too, is 
in a manner consumed by use, as it con¬ 
tinually passes from hand to hand. But 
the senate, thinking Buch a measure 
would be useful, has enacted that a usu¬ 
fruct even of these things may be con¬ 
stituted, if sufficient security be given 
to the heir; and therefore, if the usu¬ 
fruct of money is given to a legatee, the 
money is considered to be given to him 
in complete ownerahip; but he has to 
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»ed aestimatis his satisdatur, ut si morie- give security to the heir for the repay- 
tur aut capita minuetur, tanta pecunia luent of an equal sum in the event of his 
restituatur quanti hae fuerint aestimatse. death or his undergoing a capitis demi- 
Ergo senatus non fecit quidem eanim nutio. All other things, too, of the same 
rerum usumfructum (nec enim poterat), kind are delivered to the legatee so as 
sed per cautionem quasi usumfinctum to become his property ; but their value 
constituit is estimated and security is given for the 

payment of the amount at which they, 
are valued, in the event of the legatee 
dying or undergoing a capitis deminutio. 
The senate has not then, to speak strictly, 
created a usufruct of these things, for 
that was impossible, but, by requiring 
security, has established a light analo¬ 
gous to a usufruct 

D. vii. 1. 3. 1; D. vii. 5. 1. 3; D. vii. 5. 2, pr. and 1; D. vii. 5. 7. 

Properly only things qua in usu non oonsumuntur could be the sub¬ 
ject of a servitude which consisted in using things only for a time; 
but as things qua usu oonsumuntur , things that perish in the using, 
are things that may for the most part be easily replaced by similar 
things of an equal quantity and quality, the senatus consultum alluded 
to in the text (the date of which is uncertain, but is probably not later 
than Augustus) permitted that things qua usu oonsumuntur should be 
made subject to a kind of usufruct by which they might be consumed 
at once, and then, on an event occuring by which a real usufruct would 
have expired, that is, the death or capitis deminutio of the usufructuary, 
they were to be replaced by similar things, or, what effected the same 
object in a different way, their pecuniary value was estimated on the 
commencement of this quasi-usufract, as it is termed, and paid at its 
expiration. Ulpian gives the following as the terms of the senatus con - 
sultum: Ut omnium rerum , qua in cujusque patrimonio esse constaret, 
usus/ructus legari possit. (D. vii. 5. 1.) 

It will be observed that the text includes garments, eestimenta , 
among things of which there was only a quasi-usufruct, whereas the 
Digest twice speaks of them as things of which there was a real usu¬ 
fruct. (D. vii. 1. 15. 4; vii. 9. 9. 3.) They were, in fact, one or the 
other according as it was the garments or their value that was to be 
given to the owner of the nuda proprietor at the end of the usufruct, 
and this might depend on the intention of the parties or the nature of 
the materials. 

Satisdatur. The usufructuary not only guaranteed by a stipulation 
the replacement of the things or the payment of their value, but he 
procured a surety (fidejussor) to guarantee it also. 

3. Finitur autem ususfrucfcus morte 3. The usufruct terminates by tho 
fincLwirii, et d nab us capitis deminution- death of the usufructuai*y, by two kinds 


Digitized by Google 




198 


LIB. 11. 


TIT. IV. 


of capitis deminutio, namely, the great¬ 
est and the middle, and also by not be¬ 
ing used according to the manner and 
during the time fixed ; all which points 
have been decided by our constitution. 
The usufruct is also terminated if the 
usufructuary surrenders it to the owner 
of the property (a cession to a stranger 
would not have this effect); or, again, 
by the usufi*uctuai*y acquiring the pro¬ 
perty, which is called consolidation. 
Again, if a building is consumed by fire, 
or thrown down by an earthquake, or 
falls through decay, the usufruct of it is 
necessaiily destroyed, nor does there 
remain any usufruct due even of the 
soil on which it stood. 

C. iii. 33. 16, pr. and 1, 2 ; Gai. ii. 33. 

The text points out live ways in which the usufruct would terminate. 
1. By the death of capitis demimitio of the usufructuary. If the usu¬ 
fruct belonged to a city or corporation which could not die, it lasted 
for a hundred years, as being the extreme length of the duration of 
human life. (D. vii. 1. 56.) Previously to Justinian the minima 
capitis deminutio extinguished a usufruct (Paul. Sent. iii. 6. 29), be¬ 
cause the person who underwent it was not the same person in the 
eyes of the law after undergoing it as he was before.; he commenced a 
new existence. Justinian altered the law in this respect (C. iii. 33.16), 
and he also decided a question which had divided the jurists, whether 
a usufruct acquired by a slave or a filiusfamilias terminated on the 
death of the slave, or death or capitas deminutio of the son, or whether 
it remained for the benefit of the master or father. He decided that it 
should remain until the master’s or father’s natural or civil death, and 
further, that in the case of a flliutfamiliaSy it should also continue for 
his benefit after his father’s death ; so that the father had the usufruct 
for his life, and then the son, if he survived the father, had it for his 
life. (C. iii. 33. 16. 17.) 

2. Non utendo per modum et tempos. Secondly, the usufructuary 
might lose the usufruct by not using it in the way agreed on by the 
parties during the time fixed by law. The usufructuary might, for 
instance, have the use of a fundus for the summer, and if he used it 
only during the winter he would not use the usufruct of th o fundus in 
the way it was given him, and this was equivalent to not using it at 
all; and if he did not exercise his right at any period previous to the 
time fixed by law as that when the usufruct became extinct by non¬ 
usage, his right was gone. This time was, under the old law, one 
year when the usufruct affected moveables, and two years when the 


ibus, maxima et media, et non utendo 
lMir modum et tempus; qure omnia 
nostra statuit constitutio. Item finitur 
ususfructus, si domino propriertatus ab 
usufructuario cedatur (nam cedendo ex- 
traneo nihil agit); vel ex contrario si 
fructuarius proprietatem rei acquisierit, 
qure res consolidatio appellator. ' Eo 
amplius constat, si redes incendio con- 
sumptre fuerint, vel etiam terrre motu 
aut vitio suo corruerint, extingui usunr- 
frue tom, et ne arere qtddem usumfrue turn 
deberi. 


Digitized by Google 



LIB. II. TIT. IV. 


199 


usufruct affected immoveables. If this period elapsed without the 
right being exercised, the owner of the nuda proprielas gained the 
usufruct by usucapion. Justinian altered this by fixing three years as 
the time for moveables, and ten or twenty years for immoveables, ac¬ 
cording as the person affected was present or absent. (See Tit. 6.1.) 
The usufructuary was placed so far in the position of an owner of a 
thing, that it required the same length of time to make him lose the 
usufruct as it did to make the owner lose the property. Hence it is 
said in the Code (iii. 33. 10. 1) that he was not to lose the usufruct 
unless talis exceptio (i.e. of usucapion) usufructuario opponatur , qua etiam 
si dominium vindicated , poterat eum preesentem vel absentem excludere. 

Non-usage and the minima capitis deminutio only affected rights 
already commetxced; and in order to avoid their effect the usufruct was 
often given by legacy in singulos annos , vel menses , vel dies. As a new 
usufruct thus began each year, month, or day, there could be no non¬ 
usage for a longer time than the duration of each usufruct, and the 
minima capitis deminutio only affected the usufruct existing at the time 
it was undergone. (D. vii. 4. 1. 1.) 

3. Si domino cedatur. Thirdly, the usufruct was lost if it was sur¬ 
rendered to the owner of the nuda proprietor. The words cedatur and 
cedendo belong, in the passage of Gaius from which this part of the sec¬ 
tion is taken, to the in jure cessio , the fictitious suit by which personal 
servitudes were given up in the time of Gaius. This mode of giving up 
servitudes to the dominus being obsolete, less technical words would be 
more appropriate in the text. The usufructuary could not transfer the 
usufruct to another, because the usufruct attached to him personally, 
and was to terminate by his death or capitis deminutio , and not by that 
of a stranger. He could, allow another to exercise his right of taking 
the fruits until he himself died or lost the servitude, but this did not 
make that person the owner of the usufruct. 

4. 5. The two other modes by which a usufruct might be lost, viz. 
consolidation when the usufruct was extinguished, quia res sua nemini 
servit , and the thing being consumed, that is, either really perishing, 
or having its substantia altered, need no explanation. 

Of course, if a usufruct was made conditionally, or for a limited time, 
it expired when the condition was accomplished or the time ended. 

Apart from the modes of extinction by death and minima capitis 
deminutio peculiar to ususfructus and usus y servitudes generally were 
extinguished in much the same way as the particular servitude of 
usufruct, viz. : 1. By the destruction of the thing—the res dominans or 
the res serviens. 2. By the same person becoming owner of the res do¬ 
minans and the res serviens , or, in case of personal servitudes, of the 
remainder of the proprielas and the servitude. 3. The termination (1) 
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of the rights under which the servitude is create’d, as of an heir hold¬ 
ing till a condition is fulfilled creates a servitude; the condition being 
fulfilled and the heir ceasing to be owner, the servitude is at an end ; 
(2) of the period during which the duration of the servitude has beeu 
limited by the creator. 4. Lastly, by non-usage, there being, however, 
a remarkable difference in this respect between servitudes rusticorum 
prcediorum and servitudes urbanorum prcediorum; for as the possession 
of the former was not continuous, that is, the right was not always 
being exercised, the mere non-usage of the right during the time 
fixed by law extinguished it; but as the possession of the servitudes 
urbanorum prcediorum was continuous, it was necessary that the owner 
of the res seroiens should do something to break the possession, or, as 
it was termed by the jurist, usucapere libertaiem (D. viii. 2. 6), i.e. to 
commence the liberation of the res serviens , as, for instance, to turn a 
stiUicidium away from his premises; and if this was acquiesced in 
during the time fixed by law, that is, two years before Justinian, and, 
after the changes introduced by Justinian, ten or twenty years accord¬ 
ing as the parties were or were not in the same province, the owner of 
the res dwninans could not afterwards claim his servitude. 

4. Cum autem finitus fuerit ususfruc- 4. When the usufruct is entirely extin- 
tus, revertitur scilicet ad proprietatem, guished, it is reunited to the property; 
et ex eo tempore nud® proprietatis and the person who had the bare own- 
dominus incipit plenam in re habere ership, begins thenceforth to have fuU 
potestatem. power over the thing. 

Some texts have finitus fuerit totus ususfructus; for as the usufruct 
was divisible, portions of it might exist, and yet other portions have 
reverted to the owner of the nuda proprietor. It may be remarked 
that if two persons had a joint interest in the same usufruct, and 
the usufruct was divided between them, when one died, his share 
went, not to the owner of the nuda proprietor , but to his coproprietor. 
(D. vii. 2.1.) 

Tit. V. t>E USU ET HABITATIONS 

Iisdem istis modis quibus ususfructus The naked use is constituted by the 
constituitur, etiam nudus usus constitui same means as the usufruct; and is 
solet; iisdemque illis modis finitur, terminated by the same means that 
quibus et ususfructus desinit. make the usufruct to cease. 

D. vii. 1. 3. 3. 

The use was a portion of the usufruct. The person to whom this 
right was given could use the thing, but not take any of its fruits. 
He had the nudus usus (D. vii. 8. 1), the bare use of the thing, and 


Digitized by Google 


LIB. II. TIT. V: 


201 


enjoyed all the advantages he could obtain from the use; but he 
could avail himself of nothing which the thing produced. He could 
not, like the usufructuary, let, sell, or give the exercise of his right, 
for he was excluded from taking what were termed fructus civiles , as 
much as from taking fructus naturales . The jurists, however, modified 
in some degree the rigor of this principle ; and the owner of the use 
was allowed, in cases where the right would otherwise have produced 
no benefit whatever, or where it seemed right to put a favorable 
interpretation on the wording of a testament, to take as much of certain 
kinds of produce as was sufficient for his daily wants. 


1 , Minus autem scilicet juris est in 
usu quam in usufructu. Namque is 
qui fundi nudum habet usum, nihil 
ultenus habere intelligitur quam ut 
oleribus, pomis, floribus, fcBno, stra- 
mentis et lignis ad usum quotidianum 
utatur. In eo quoque fundo hactenus 
ei morari licet, ut neque domino fundi 
molestus sit, neque iis per quos opera 
rustica hunt impedimento : nec ulli alii 
jus quod habet, aut locaie aut vendere 
aut gratis concedeie potest; cum is qui 
usumfi*uctum habet potest hac omnia 
facei*e. 


1. The light of use is less extensive 
than that of usufruct; for he who has 
the naked use of lands, has nothing 
more than the right of taking herbs, 
fruit, dowel's, hay, straw, and wood, 
sufficient for his daily supply. He is 
permitted to establish himself upon the 
land, so long as as he neither annoys 
the owner, nor hinders those who ai-e 
engaged in the cultivation of the soil. 
He cannot let, or sell, or give gratuit¬ 
ously his right to another, while a usu¬ 
fructuary may. 


D. vii. 8. 10. 4; D. vii, 8. 12. 1; D. vii. 8. 11. 


The jurists differed as to the fructus of which a certain daily supply 
might be taken, and as to whether it was necessary that they should 
be consumed on the spot. (D. vii. 8. 10. 1; D. vii. 8. 12. 1.) The 
station of the usuarius and the abundance of the fruits would make a 
difference in particular cases. 

The umarius could prevent the owner as well as any one else from 
coming on land subject to a usus, except for the purpose of cultivat¬ 
ing it. 

Aut gratis concedere. There would be a sort of fructus in being able 
to gratify the wish of giving and of conferring a favor, instead of 
receiving a price 


2. Item is qui aedium usum habet, 
hactenus jus habere intelligitur, ut ipse 
tantum h&bitet; nec hoc jus ad alium 
transferre potest, et vix receptum esse 
videtur ut hospitem ei recipere liceat; 
sed cum uxore sua liberisque suis, item 
libertis, nec non aliis libei-is pei-sonis 
quibus non minus quam servis utitur, 
habitandi jus habet. Et convenienter, 


2. He who has the use of a house, has 
nothing moi*e than the nght of inhabit¬ 
ing it himself; for he cannot transfer 
this right to another; and it is not with¬ 
out considerable doubt that it has been 
thought allowable that he should receive 
a guest in the house, but he may live in 
it with his wife and children, and freecl- 
men, and other free pei*sons who may 
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»i ad mulierem usus aediuin pertineat, be attached to his service no less than 
cum marito ei habitare licet. his slaves are. A wife, in the same way, 

if it is she who has the use of the house, 
may live in it with her husband. 

D. vii. 8 . 2. 1 5 D. vii. 8 . 4. 6 . 8 . 

The usuarius had the use of the whole thing, and the owner could 
not make use of any part not used by the usuarius. (D. vii. 8. 22. 1.) 
So, too, the right of usus was indivisible, and could not be given in 
detached portions, as that of usufruct could be, to different persons. 
(D. vii. 8. 19.) But one person could have the use, and another the 
usufruct of the same thing. (D. vii. 8. 14. 3.) 

3. Item is ad quem servi usus perti- 3. So, too, he who has the use of a 

net, ipse tantummodo opens atque min- slave, has only the right of himself using 1 
isterio ejus uti potest: ad alium vero the labor and services of the slave: for he 
nullo modo jus suum transferre ei con- is not permitted in any way to transfer 
cessum est. Idem scilicet juris est et in his right to another. And it is the same 
jumentis. with regard to beasts of burden. 

D. vii. 8 . 12. 5, 6 

Ipse tantummodo uti potest; but the wife or the husband might use 
the thing of which the use was given to the other. (D. vii. 8. 9.) 

4. Sed si pecorum, veluti ovium, usus 4. If the use of a flock or herd, as, for 

legatus sit, neque lacte neque agnis ne- instance, of a flock of sheep, be given as 
que lana utetur usurius, quia ea in fruc- a legacy, the person who has the use 
tu sunt. Plane ad stercorandum agrum cannot take the milk, the Iambs, or the 
suum pecoribus uti potest. wool, for these are among the fruits. 

But he may cei*tainly make use of the 
flock to manure his land. 

D. vii. 8 . 12 . 2 . 


As a flock was hardly of any use if a person might not take any of 
the fructus, the usuarius was allowed to have a little milk (modicum lac) 
when the usus had been constituted in a way to admit of a favorable 
interpretation. (D. vii. 12. 2.) 


5. Sed si cui habitatio legata sive ali- 
quo modo constituta sit, neque usus vi- 
detur neque ususfructus, sed quasi pro- 
priuin aliquod jus. Quam habitationem 
habentibus, propter rerum utilitatem, 
secundum Marcelli sententiam nostra 
decisione promulgata, permisimus non 
solum in ea degere, sed etiam aliis lo- 


D. vii. 8 . 10 


5. If the right of habitation is given to 
any one, either as a legacy or in any 
other way, this does not seem a use or a 
usufruct, but a right that stands as it 
were by itself. From a regard to what 
is useful, and conformably to an opinion 
of Marcellus, we have published a decis¬ 
ion, by which we have permitted those 
who have this right of habitation, not 
only themselves to inhabit the place 
over which the right extends, but also 
to let to otheis the right of inhabiting it. 
; C. iii. 33. 
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The jurists had doubted whether habitatio was to be considered a 
distinct servitude (D. iv. 5. 10; D. vii. 8. 10. 2), which Justinian here 
pronounces it to be. So far as it differed from the use, or, after Justin¬ 
ian gave the power of letting the house, from the usufruct, of the house, 
it differed by being an occupation allowed as a fact rather than as a 
right, the creation of the law* to which the incidences of a personal 
servitude would attach. Modestinus says of it, potius in facto quam in 
jure consistit. (D. iv. 5. 10.) Thus, it did not cease by non-usage or 
by the minima capitis deminzUio. (D. vii. 8. 10.) 

6 . Hsec de servitutibus et usufructu et 6. Let it suffice to have said thus much 
usu et habitatione dixiase sufficiat j de he- concerning servitudes* usufruct, use and 
reditate autem, et obligationibus, suis lo- habitation. We shall treat of inheritan- 
cis proponemus. Expos ui mu 8 summatim ces and obligations in their proper places, 
quibus modis jure gentium res nobis ad- We have already briefly explained how 
quiruntur: modo videamus quibus mo- things are acquired by the law of nations; 
dis legitimo et civili jure adquiruntur. let us now examine how they are ac¬ 
quired by the civil law. 

D. vii. 8. 10. 

Before quitting the subject of servitudes it is proper to observe that, 
besides the possessory interdicts by which the possession of servitudes 
was secured, there were two real actions by which a claim was made 
with regard to a servitude. By the one (actio in rem confessoria ), the 
owner of the servitude claimed to have his servitude protected, and the 
right to it pronounced to be his, against any one who attempted to dis¬ 
turb him in his quasi-possession, or disputed his right. By the other 
(actio in rem negatoria ), the owner of a thing over which another person 
claimed or exercised a servitude himself claimed to have this thing pro¬ 
nounced free from the servitude. It might seem as if this was rather 
a defence to an action f6r the servitude than itself a real action. But 
it was considered a substantive and independent action, because the 
owner of the dominium thereby vindicated his claim to a portion of 
it, namely, to the servitude which it was attempted to detach from the 
ownership. 

Justinian now returns to the examination of the modes in which 
things are acquired, and the sixth Title would properly follow the lat¬ 
ter part of the first. Before, however, we leave the subject of jura in 
rem y we must notice three other kinds of jura in rem besides servitudes, 
of which the Institutes make no mention. These are the jus emphyUm - 
ticarium , the jus superficiarium 9 and the jus pignoris. 

The exact time when servitudes first became a part of Roman law is 
not easy to discover. The Twelve Tables determine the width of a 
way, but there is nothing to show that this was intended to regulate 
the width of way to which one person had a right over the land of 
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another. However, the nature of servitudes makes it almost certain 
that they must have very early been recognized by law; and, at any 
rate, we learn that they were so long before the end of the Republic. 
The period at which the three jura in' rem, of which we have just 
spoken, were established as a part of law, can be ascertained more 
readily. The first, the jus emphyteuticarium, though based on an 
institution of the civil law, yet only assumed its peculiar character in 
the time of the Lower Empire; the two others owed their existence to 
the praetors. 

The jus emphy teuticarium, or as it is more generally called, emphy¬ 
teusis, was the right of enjoying all the fruits, and disposing at pleas¬ 
ure, of the thing of another, subject to the payment of a yearly rent 
(pensio , or canon) to the owner. Formerly the lands of the Roman peo¬ 
ple, of municipalities, or the college of priests, used to be let for different 
terms of years, sometimes for a short term, such as that of five years, 
sometimes for a term amounting almost to a perpetuity, under the name 
of agri vectigales. (Gai. iii. 145.) Afterwards, the lands of private 
individuals were let in a similar manner, and were also comprehended 
under the term agri vectigales. The emperors let the patrimonial lands 
in a similar way, and these lands so let were termed emphy teuticarii 
(C. xi. 58. 61), a name arising from there being a new ownership, or 
what almost amounted to an ownership, engrafted (tv, <pvrevui) on the 
real dominium . Either shortly before, or in the time of Justinian, the 
two rights, that relating to the agri vectigales , and that of emphyteusis , 
were united under the common name of emphyteusis , and subjected to 
particular regulations. 

Both lands and buildings could be subjected to emphyteusis . (Nov. 
vii. 3. 1. 2.) The emphyteuta, as the person who enjoyed the right was 
termed, besides enjoying all the rights of a usufructuary, could dispose 
of the thing, or rather of his rights over it, in any way he pleased 
(Nov. vii. 3. 2), except that the dominus had a right of preemption; or, 
if he did not exercise this right, he had a fine on the transfer of 2 per 
cont. on the purchase-money. (C. iv. 66. 3.) The emphyteuta could 
create a servitude over the thing or mortgage it (D. xiii. 7. 16. 2); he 
had a real action (which, however, was said to be a utilis vindicatio , be¬ 
cause he was not the owner, but only in the place of one) to defend or 
assert his rights; and at his death his right was transmitted to his 
heirs. (Nov. vii. 3.) He was obliged to pay his pensio under any cir¬ 
cumstances, whether he actually benefited by his emphyteusis or not, 
and could be expelled if the pensio was three years in arrear. (C. iv. 
66. 1.) He was also bound to use the thing over which his right 
extended, so that it was not deteriorated in value at the time his right 
expired. (Nov. vii. 3. 2.) 
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The right of superficies was almost identical with that of emphyteusis , 
but applied only to the superficies , that is, things built on the ground, 
not to the ground itself* It was the right of disposing freely of a build¬ 
ing erected on another man’s soil without destroying it, subject to the 
payment of a yearly rent* (D. vi. 1* 74.) It must have been the crea¬ 
tion of the jus prcetorium at a time when there was nothing like the 
emphyteusis of buildings, and when it was only lauds that were let as 
agri vectigales * The rights and duties of the superficiarim , the person 
who enjoyed the right* may be gathered from those of the emphyteuta. 

The jus pignoris was the right given to a creditor over a thing belong¬ 
ing to another, in order to secure the payment of a debt. When the 
thing over which the right was given passed into the possession of the 
creditor, the right of the creditor was expressed by the word pignus; 
when the thing remained in the hands of the debtor, the right of the 
creditor was expressed by hypotheca . Sometimes only one or more 
particular things were under a hypotheca , sometimes all the property 
of the debtor. The right of the creditor extended only to the amount 
of his debt, but all the thing pledged was subject to his claim. The 
right might be created by the mere agreement of the parties, with¬ 
out handing over or the tradition of the thing pledged to the cred¬ 
itor. (C. viii. 17. 2. 9.) Sometimes the right was created by a mag¬ 
istrate, who gave execution to a* creditor by this means; and in 
many cases the law created what was called a hypotheca tacita over the 
property, as, for instance, over the property of a tutor in favor of the 
pupil, and over the property of a husband, that the dowry of the wife 
might be restored. 

The creditor had the right (1) of selling (D* xx. 5) or pledging (C. 
viii. 24) the thing pledged; (2) of satisfying his own claim before that 
of any one else out of the proceeds of the sale, or of the money obtained 
by pledging the thing; (3) of having himself constituted owner of the 
thing if no purchaser could be found for the thing. The creditor could 
not be deprived even by agreement of his power of sale. Justinian 
enacted that, unless the parties otherwise agreed, the sale should take 
place two years after notice to pay, and in two years more, if no pur¬ 
chaser could be found, the creditor should be considered the owner. 
(Tit. 8. 1 note.) (4) Of bringing a real action (termed the actio quasi - 
serviana) against any one who unlawfully detained the thing pledged 
to him. (Bk. iv. Tit. 6.) 

If the same thiug was pledged to different creditors, the one to whom 
it was first pledged had generally a preference, potior tempore, potior 
jure. But there were certain hypothecs which had special privileges 
attached to them, and which had a first claim on the property of the 
debtor, such as the hypotheca of the fiscus or imperial treasury for the 
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payment of taxes (C. iv. 46.1), and that of a wife for her dowry (C. viii. 
14. 12); and hypothecce which were created by an instrument publicly 
registered had a preference over others by a constitution of Leo. 
(C. viii. 18. 11.) 


Tit. VI. DE USUCAPIONIBUS, ET LONGI TEMPORIS 
POSSESSIONIBUS. 


Jure civili constitutum fuerat, ut qui 
bona fide ab eo qui dominua non erat, 
cum crediderit eum dominum esse, rem 
emerit vel ex donatione aliave quavis 
justa causa acceperit, is earn rem, si 
mobilis erat anno ubique, si immobilis 
biennio tantum in Italico solo, usucapiat, 
ne renim dominia in incerto essent. Et 
cum hoc placitum erat putantibus anti- 
quioribus dominis sufficere ad inquiren- 
das res suas praefata tempora, nobis 
melior sententia sedit, ne doinini matu- 
rius suis rebus defraudentur, neque cer- 
to loco beneficium hoc concludatur. Et 
ideo constitutionem super hoc premul- 
gavimus, qua cautum est ut res quidem 
mobiles per ti*iennium, immobiles vei*o 
per longi temporis possessionem (id est, 
inter praesentes decennio, inter absentes 
\iginti annis) usucapiantur; et his modis 
non solum in Italia, sed in Omni terra 
quae nostro impeiio gubernatur, dominia 
rerum justa causa possessionis prece¬ 
de nte acquirantur. 


By the civil law it was provided, that 
if any one by purchase, gift, or any other 
legal means, had bona fide received a 
thing frem a person who was not the 
owner, but whom he thought to be so, 
he should acquire this thing by use if he 
held it for one year, if it were a move- 
able, wherever it might be, or for two 
years, if it were an immoveable, but this 
only if it were in the solum Italicum; 
the object of this provision being to pre¬ 
vent the ownership of things jEuuumag 
fir unc e r tainty: Such was the decision 
of the ancients, who thought the times 
we have mentioned sufficient for owners 
to search for their property, but we have 
come to a much better decision, from a 
wish to prevent owners being despoiled 
of their property too quickly, and to 
prevent the benefit of this mode of 
acquisition being confined to any par¬ 
ticular locality. We have accordingly 
published a constitution providing that 
moveables shall be acquired by a use 
extending for three years, and immove¬ 
ables by the ‘possession of long time,’ 
that is. ten years for persons present, 
and twenty for persons absent; and 
that by these means, provided a just 
cause of possession precede, the owner¬ 
ship of things may be acquired, not only 
in Italy, but in every country subject to 
our empire. 


Gai. ii. 42-44; D. xfi. 3. 1; C. vii. 35. 

The subject of possessio is only treated indirectly in the Institutes, 
and it is necessary to have a general conception of the meaning of the 
term before proceeding to examine the mode of acquiring property 
called usucapion. 

By possessio is meant primarily mere detention, i.e. the physical 
apprehension of a thing. If the possessor adds the intention (animus) 
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of holding the thing as his own and of exercising over it all the rights 
of an owner, then he has legal possession of it as opposed to the mere 
physical possession involved in simple detention. When a person had 
legal possession of a thing, he was protected in his possession against 
any one who had not a better title to possess, and in order to protect 
him the praetor granted him an interdict. If his possession was not 
founded on force or fraud, and had been acquired by a legal mode of 
acquisition, then it ripened, after a length of time laid down by law, 
into full ownership, and the process by which the change was effected 
was termed usucapio. Thus the meaning of the term legal or juristical 
possession, the protection of the rights of the possessor by the inter¬ 
dicts, and the transmutation under certain circumstances of possessio 
into ownership by the lapse of time, are the three main points x>n 
which attention has to be fixed in examining the subject of possessio./ 

The two requisites of legal possession are briefly summed up in the 
words detentio and animus. The detention of a coporeal thing means 
such a dealing with it as enables the person detaining to deal with the 
thing at his pleasure. Thus a person who enters on -part -of a piece ef 
land has detention of tha whol e beoau seit is at Ills pleasu r e trrgo-to 
a ny part of it . XTperson who has the key of a granary has the means 
of going into the granary. The animus means the intention of the 
possessor to hold the thing possessed as his own, and not as a person 
to whom a thing has been pledged holds the thing, for he holds it 
avowedly as belonging to another (alieno nomine). 

When a person was in possession of a thing physically, but without 
the animus possidendi 9 as a borrower would be of the thing lent, he was 
said not to possess it, but to be in possession of it, non possidet , est tan - 
turn in possessions (D. xli. 2. 10); and a person merely in possession was 
not protected by interdicts. The Roman jurists contrast natural with 
civil possession, and in natural possession they include the two cases 
of a possessor not possessing bona fide and ex justa causa and a person 
in possessions , while by civil possession they mean such a possession as 
was capable of transmutation by usucapion, that is, was bona fide and 
ex justa causa. 

The edict fixed certain cases in which the praetor would himself at 
once give a decision and pronounce what was to be done without send¬ 
ing the case to be examined by a judex, and the order of the praetqr 
thus given was called an interdict (see Bk. iv. Tit. 10). What was 
termed an interdictum retinendoe possessions was granted to a person 
whose possession had been disturbed or threatened with disturbance, 
and an interdictum recuperandce possessions was granted to a person who 
had been forcibly ejected from his possession. Whenever a person 
possessed a thing as a matter of fact, with the intention of treating it 
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as if he were the owner, that is, as if it belonged to him, tlie possessor 
had*a right to the interdicts that protected his possession. But it wa s 
only when^ the possession_waa bcmajide and ex justaj xj&sa_f\\ nt 
operation of usucapion would transmute liis possession into owngtahipti 
that is,“ the possessor must have commenced his possession, thinking 
he had a real right to possess, (an<l)have a£ipiii^d-iUby.a recognised 
legalmethod.flf .acquiring property. A possessio which was commenced 
under these circumstances was changed into dominium by lapse of 
time, and the time required, as fixed by the law of the Twelve Tables, 
was two years if the thing possessed was an immoveable, and one year 
if it were moveable. The operation of usucapion was of the greatest 
importance in the system of Roman law. Things that being res man - 
dpi ought to have been conveyed by mancipation, but had been con- ^ 
veyed without the necessary ceremony, were not legally passed in 
ownership to the person to whom they were nominally conveyed. But 
the very short time requisite for the operation of usucapion quickly 
changed the possession into dominium , and thus ended the separation 
of the legal and beneficial interests. And, generally, when the praetor 
gave the possession of property where he could not by strict law give 
the ownership, that is, when he exercised his equitable jurisdiction, 
the operation of usucapio soon converted the possessor bonorum into the 
full legal dominus . 

In order that the ownership of a thing should be acquired by usuca¬ 
pion, it was of course necessary that the thiug itself should be suscep¬ 
tible of being held in dominio . There was no ownership possible, for 
instance, in the case of the solum jrcovinciale l and, therefore, no usuca¬ 
pion. The emperor or the people were owners of the soil, and the 
actual occupier of land in the provinces could not be the owner; he 
could only be protected in the possession of it; and the praetors pro¬ 
tected his possession against the claim of any one asserting himself to 
be the rightful possessor, by permitting the possessor, when he had 
held the land for ten years, if he and the claimant had during that 
time inhabited the same province ( inter prasentes ), or when he had held 
it for twenty years, if they had not, to repel the action by an exception, 
which, as being placed at the beginning of the intentio , was termed a 
prcescriptio (see Introd. sec. 104), and would probably be in this form : 
Ea res agatwr, cujus non eet longi temporis prcescriptio; and this pre¬ 
scription or exception (for the terms may be used indifferently, as it 
was only in the early times of the construction of the formula that such 
a defence was really placed at the beginning of the intentio ), if found 
to be true in fact, made the possessor quite secure. 

This prescription, however, had not exactly the same effect as usuca¬ 
pion. In the first place, it did not make the person owner of the 
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immoveable, for nothing could do that with respect to the solum provin¬ 
cials. Secondly, if an action, was brought by the real owner, the 
usucapiou was not interrupted until judgment had been given against 
the possessor (D. xli. 4. 2. 21); whereas, if an action was brought 
against the possessor of an immoveable in the solum provinciate , the pros- 
scriptio longi lemporis was of no avail unless the time required had 
expired before the proceeding had reached that stage termed the litis 
contcstatio. (See Introd. sec. 105.) Lastly, the effect of the prcBscriptio 
longi temporis was in one way more favorable to the possessor than 
that of usucapion ; for the person who acquired a thing by usucapion 
acquired it with all its liabilities and charges; whereas the prcescriptio 
longi temporis was a good plea to the action of a person who claimed to 
have a right over the thing, as, for instance, a right of servitude or 
mortgage, so that the possessor who could use this plea had the thing 
he possessed quite free from any liability or charge anterior to the 
commencement of his possession. (D. xli. 3. 44. 5 ; D. xliv. 3. 12.) 

In the time of Justinian all difference between the solum Itaticum 
and the solum provinciate was done away. The text furnishes us with 
a brief statement of the change made in the effect of possession. Under 
Justinian possession during three years (called, however, usucapion in 
this case—see paragr. 12 of this Title) gave the ownership of move¬ 
ables; possession during teu years if the parties were present, or 
twenty if they were absent, gave the ownership of immoveables. Thus 
the length of possession no longer afforded merely a means of repelling 
an action, but conferred the dominium , although the word prcescriptio 
was used to express the process. See Title 9. 5 of this Book. 

1. Sed aliquando, estiamsi maxime 1. Sometimes, however, although the 
quia bona fide rem possederit, non tamen thing be possessed with perfect good 
illi usucapio ullo tempore procedit, veluti faith, yet use, however long, will never 
si quia liberum hominem vel rem sacram give the property: as, for instance, when 
vel religiosam vel servum fugitivum the possession is of a free person, a thing 
possideat sacred or religious, or a fugitive slave. 

Gar. ii. 45. 58. 

The Institutes now proceed to speak of the exceptions to the rule of 
acquisition by use. These exceptions arise from two sources: either 
the thing which we have possessed is in its nature incapable of being 
acquired by use, or there is something in the mode in which it has 
come into out possession which prevents length of possession having its 
ordinary effect. 

As a general rule, no incorporeal thing conld be acquired by usuca¬ 
pion, incorporates res tradilionem et usucapionem non recipere manifestum 
est (D. xli. 1. 43); but see as to servitudes Tit. 3. 4 note, and as to 
inheritances note to paragr. 10 of this Title. 

14 
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The fugitive slave could not be acquired by use, because he was con¬ 
sidered to have robbed his master of his interest in him by his flight, 
mi furturn facere intelligetur, (D. xlvii. 2. 60.) 


2. Furtivae quoque res, et quae vi pos¬ 
sesses sunt, nec si pradicto longo tem¬ 
pore bona fide possesses fuerint, usuc&pi 
possunt: earn furtivarum rerum lex 
duodecim tabu! arum et lex Atinia inhi- 
' bent usucapionem; vi poasessanim, lex 
Julia et Plautia. 


2. Things stolen, or seized by violence, 
cannot be acquired by use, although 
they have been possessed bona fide dur¬ 
ing the length of time above prescribed ; 
for such acquisition is prohibited, as to 
things stolen, by the law of the Twelve 
Tables, and by the lex Atinia ; as to 
things seized by violence, by the lex Ju¬ 
lia et Plautia . 


Gai. li. 45; D. xli. 3. 4-6. 


The lex Atinia was a plebisdtum named after its proposer Atinius 
Labeo, 557 a.u.c. The lex Plautia , proposed by M. Plautius, was 
passed 665 a.u.c. We know nothing of the lex Julia here mentioned, 
except that its name makes it probable that it was passed in the time 
of Augustus; it may possibly be the lex Julia de vi publica seu privata 
referred to in Book iv. Tit. 18. 8. 


3. Quod autem dictum est, furtivarum 8. When it is said that the acquisition 

et vi possessarum rerum usucapionem by use of things stolen or seized by vio- 
per leges prohibitam esse, non eo per- lence is prohibited by these laws, it is 
tinet ut ne ipse fiir, quive per vim possi- not meant that the thief himself, or he 
det, uBucapere possit (nam his • alia who possesses himself of the thing by 
ratione usucapio non competit, quia sci- violence, is unable to acquire the prop- 
licet mala fide poesident); sed ne ullus erty, for another reason prevents them, 
alius, quamvis ab eis bona fide emerit namely, that their possession is mala 
vel ex alia causa acceperit, usucapiendi fide; but no one else, although he has in 
jus habeat. Unde in rebus mobilibus good faith purchased, or taken in any 
non facile procedit ut bonse fidei posses- way from them, is able to acquire the 
sori usucapio competat: nam qui alien- property by use. Whence, as to move- 
am rem vendit vel ex alia causa tradit, ables, it does not often happen that a 
furturn ejus committit. bona fide possessor gains the property in 

them by use. For whenever any one 
sells, or makes over for any other reason, 
a thing belonging to another, it is a 
theft. 

Gai. ii. 49, 50. 

In the case of moveables everything sold or delivered over by a per¬ 
son who knew himself not to be the owner was considered stolen, and 
therefore could not be acquired by use; and it could not often happen 
that a person who was not the real owner could sell or deliver a move- 
able, thinking himself to be the owner. 

4. Sed tamen id aliquando aliter se 4. Sometimes, however, it is other- 
habei. Nam si heres rem defuncto wise ; for, if an heir, supposing a thing 
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commodatam aut locataxn vel apud earn 
deposit&m, existimans hereditariam esse, 
bona fide accipienti vendiderit aut don- 
averit aut dotis nomine dederit, quin is 
qui acceperit usucapere posait, dubium 
non est; quippe ea res in furti vitium non 
ceciderit, cum utique beres qui bona fide 
tamquam suam alien averit furtum non 
committii. 


lent or let to the deceased, or deposited 
with him, to be a part of the inheritance, 
sells or gives it as a gift or dowry to a 
person who receives it bona fide* there 
is no doubt that the person receiving it 
may acquire the property in it by use; 
for the thing is not tainted with the vice 
of theft, as the heir who has bona fide 
alienated it as his own, has not been 
guilty of a theft. 


Gai. ii. 50. 


5. Item si is ad quern anciUse usus- 5. So if the usufructuary of a female 
fructus pertinet, partum suum esse ere- slave sells or gives away her child, be- 
dens vendiderit aut donaverit, furtum lieving it to be his property, he does 
non committit; furtum enim sine affectu not commit theft; for there is no theft 
furandi non committitur. without the intention to commit theft. 

Gai. ii. 50. 

In such a case the usufructuary would make a legal mistake, but 
would not act with a criminal intention. 


6. Aliis quoque modis accidere potest, 6. It may also happen in various 
ut quie sine vitio furti rem alienam ad other ways, that a man may transfer a 
aliquem transferat, et efiiciat ut a pos- thing belonging to another without com- 
sessore usucapiatur. mitting a theft, so that the possessoi 

acquires the property in it by use. 

Gai ii 50. 

As, for instance, if a person who was not heir thought that he was 
(D. xli. 3. 36. 1), and sold a thing which was part of the inheritance; 
or if a person took possession of a thing which he believed the owner 
had intended to abandon. (D. xli. 7. 4.) 


7. Quod autem ad eas res, qua solo 
continentur, expeditius procedit: ut si 
quis loci vacantis possessionem, propter 
absentiam aut negligentiam domini, aut 
quia sine successore deceeserit, sine vi 
nanciscatur. Qui quamvis ipse mala 
fide possidet, quia intelligit se alienum 
fundum occupasse, tamen si alii bona 
fide accipienti tradiderit, poterit ei 
longa possessions res acquiri, quia neque 
furtivum neque vi poesessum acceperit. 
Abolita est enim quorum dam veterum 
sententia existimantium etiam fundi 
locive furtum fieri; et eorum'qui res soli 
possederint, principalibus constitutioni- 


7. As to immoveables, it may more 
easily happen that a person may, with¬ 
out violence, take possession of a place 
vacant by the absence or negligence of 
the owner, or by his having died with¬ 
out a successor; and although his pos¬ 
session is mala fide , since he knows that 
he has seized on land not belonging to 
him, yet if he transfers it to a person 
who receives it bona fide, this person 
will acquire the property in it by long 
possession, as the thing he receives has 
neither been stolen nor seized by vio¬ 
lence. The opinion of the ancients who 
thought that there could be a theft of a 
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bus prospicitur ne cui longa et indubitata pieee of land or a place, is now aban- 
possessio aoferri debeat. doned, and there are imperial constitu¬ 

tions which provide that no possessor of 
an immoveable shall be deprived of the 
benefit of a long and undoubted posses¬ 
sion. 

Gai. ii. 51; C. vii. 33.1. 2. 

If things immoveable could have been stolen, as was the opinion of 
Sabinus (Aul. Gell. xi. 18), the acquisition of immoveables by length 
of possession would have been as difficult as that of moveables; but as 
the bona fides of the. actual possessor cured the mala fide* of the first 
person who began the possession, it might very well happen that the 
property in immoveables should be gained in this way. By Novel 119 
(cap. 7), a.d. 542, Justinian altered this, and only allowed the title by 
possession during ten or twenty years where the true owner was aware 
of his right, and of the transfer to the bona fide possessor; otherwise the 
right of ownership was not gained until after a possession of thirty years. 

8. Aliquando etiam furtiva vel vi pos- 8. Sometimes even a thing stolen or 

sessa res usucapi potest, veluti si in seized by violence may be acquired by, 
domini potestatem reversa fuerit; tunc use; for instance, if it has come backj 
enim, vitio rei purgato, procepit ejus into the power of its owner, for then, the [ 
usucapio. vice being purged, the acquisition byj 

use may take place. , 

D. xli. 3. 4. 6. 

In order that a thing once stolen should, after again falling under the 
power of its owner, be capable of being acquired by a bona fide pos¬ 
sessor, it was necessary that the owner of the thing should recover it as 
a thing belonging to himself. If he purchased it, not knowing that it 
belonged to him, the vice or taint of theft was not purged. (D. xli. 8.4.6.) 

9. Res fisci nostri usucapi non potest; 9. Things belonging to ourfiscus cau¬ 

sed Papinianus scrips! t, bonis vacanti- not be acquired by use. But Papinian 
bus fisco nondum nuntiatis, bona fide has given his opinion that if, before 
emptorem tradit&m sibi rem ex bis bonis bona vacantia have been reported to the 
usucapere posse; et ita divus Pius et Jiecu8 f a bona fide purchaser receives 
divi Severus et Antoninus rescrioeerunt. any of them, he can acquire the proper¬ 
ty by use. And the Emperor Antoninus 
Pius, and the Emperors Severus and 
Antoninus, have issued rescripts in ac¬ 
cordance with this opinion. 

D. xli. 3. 18. 2. 

Bona vacantia was the term used to express the property of persons 
who died without successors. These goods belonged to the fiscus pre¬ 
viously to being reported by the officers of the* treasury (D. xlix. 14.11.) 
but up to that time they could be acquired by usucapion. 
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10. Noviaeime sciendum est, rem 10. Lastly, it is to be observed that a 
talem esse debere ut in se non habeat thing must be tainted with no vice, that 
vitium, ut a bonae fidei emptore usucapi the bona fide pui*chaser or person who 
poesit, vel qui ex alia justa causa pos- possesses it from any other just cause 
sidet. may acquire it by use. 

D. xl. 1. 3. 24. 


The word vice, as used here with reference to acquisition by use, in- | 
eludes every obstacle that prevented a thing being of a kind to be / 
acquired by length of possession. The first requisit e of civil posses¬ 
sion, of possession, that is, capable of ripening into ownership by 
usucapion, was that the t hing possessed should not hav e any in 
should not be of a kind which could not be acquired by usucapion. To 
the instances of such things given above in paragraphs 1, 2, and 9, ft 
may be added things belonging to pupils or to persona-b olow - th e ago J ^ 
of twen ty-five years (C. vii. 35. 3), and things forming part of a dowry, 
unless TEe term of’usucapion had begun to run before the marriage. 

(D. xxiii. 5. 16; C. v. 12. 30.) Se condl y, it was necessary that the 
thing should be possessed By this it was meant that it , 

must have come into the power of the possessor by a means, such as 
sale or gift, which was recognized by law as a good foundation for the 
transfer of ownership. It might have done so, and yet no title be ac¬ 
quired to the ownership, except by usucapion: the person who trans¬ 
ferred it might not have been the real owner; or the person who 
received it might not have had a right to do so. 

The Digest (xli. 4 et seq.) gives a long series of Titles in which the 
several justce causes of possession are examined separately, and the 
different characters in which a person possessed are treated of. Thus, 
a person might possess pro emptore, as having bought the thing; pro 
donato, as having received it as a gift; pro dote , as having received it 
in dowry; pro solute , as the payment of a d^bt; pro derelicto , as having 
taken it when abandoned by its owner. In any of these cases the 
person who sold, gave, or abandoned the thing, might not have been 
the real owner, and then the possessor could only acquire the property 
in the thing by use; or again, he might possess pro legate , and then if 
he was not the person to whom the legacy had really been left, or if 
the legacy had been revoked, he might acquire by use the property in 
the thing. In this case it was not the testator not being the proprietor 
that made the possessor not the true owner, but it was his having no 
right to have the possession of the thing. Again, he might possess a 
thing pro suo, a general term specially employed to denote the posses¬ 
sion of fructus gathered bona fide , or that of res nuUius , such as wild 
animals. If he took possession of an animal, naturally wild, which 
had been tamed, and possessed it pro suo , he did not at once acquire 
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the property in it, because it was not of a nature, since it had ceased 
to be wild, to be acquired by mere possession, but he became the owner 
by use. (D. xli. 10; D. xli. 2. 3. 21.) 

Ihi|dl^ it\vas necessary that there should be JbwaJige$; the pos¬ 
sessor must be quite ignorant of that which there was faulty in the 
manner he had gained possession. No ignorance of a leading princi¬ 
ple of law, such as that a person below the age of puberty could hot 
alienate his goods (D. xxii. 6. 4; D. xli. 3. 31), nor any wilful ignorance 
of facts, would be permitted as the commencement of usucapion. (D. 
xxii. 6. 6.) But if a person was only ignorant of a fact, of which it 
was excusable he should be ignorant, as that a vendor was under the 
age of puberty, his possession was bona fide . This instance is taken 
from the Digest, and the words are precise; but if the property of a 
pupil was, as stated above, incapable of being acquired by acquisition, 
it would not seem material to show that there was a bona fide error as 
to the fact of the pupil’s age. It may be that some and not all of the 
kinds of property belonging to a pupil were so incapable, or that there 
were different theories among the jurists as to the foundation of usu¬ 
capion in such an instance. In the case of sale it was necessary that 
this bona fides should exist at the moment of the contract being made, 
and also at that of its being performed (D. xli. 3. 48), and in every 
case it was necessary it should exist at the commencement of posses¬ 
sion. But after the p ossession was once cgsusenced bonqjide, a subse¬ 
quent k nowledge of the real facts did not vitiate the possession. Gains 
noticSTthree exceptional cases where a mala fide possessor might 
acquire by usucapion. Inheritances in the old law, though incorporeal 
things, could be acquired by usucapion; and as the Twelve Tables had 
said that things of the soil should be acquired in two years, and other 
things {cceteras res) in one, and the inheritance was not a thing of the 
soil, it was held that the inheritance or any part could be acquired in 
a year—the reason being, says Gaius, that the law wished to hurry 
heirs to enter on inheritances in order that the sacred rites might be 
performed, and creditors satisfied; so that if a man held anything, 
even land, forming part of an inheritance, for one year only, he ac¬ 
quired it by usucapion, although he knew it was part of the inheritance, 
and he was thus acting mala fide. (Gai. ii. 52-68.) But this kind of 
usucapion was made ineffectual in the time of Hadrian. (Gai. ii. 57.) 
Secondly, if a thing was given over by one man to another to hold for 
him fiduciee causa , was, e.g., deposited with him or pledged to him, the 
original owner, if he got possession of the thing, could reacq’iire it by 
usucapion in a year, even if it was an immoveable (Gai. ii. 59); but if 
it was pledged, the new possession could not thus operate if it had 
been obtained by the request of the original owner. (Gai. ii. 60.) 
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Thirdly, the owner of a thing mortgaged to the state and sold for non¬ 
payment of the mortgage debt could reacquire it by usucapion against 
the prcediator or purchaser from the state; but if it was an immoveable 
two years’ possession was in this case necessary. 

11. But if a mistake is made as to the 
cause of possession, and it is wrongly 
supposed to be just, there is no usuca¬ 
pion. As, for instance, if any one pos¬ 
sesses in the belief that he has bought, 
when he has not bought, or that he has 
received a gift, when no gift has really 
been made to him. 

D. xli. 3. 27. 


11. Error autem false cause usuca- 
pionem non p&rit: veluti si quis, cum 
non einerit, emisse ae existimans possi- 
deat; vel cum ei donatum non fuerit, 
quasi ex donatione possideat. 


Supposing a person who thought that he had acquired ex justa causa 
had not, supposing, for instance, he thought a person intended to give 
him a thing who did not, or if he had received a thing in payment of 
a debt, while really no debt was due to him, the question naturally 
suggested itself whether the imperfection in the possession could be 
cured by bona fides , that is, an honest belief that the causa was justa, 
that a gift had been made, or that a debt was due. The question had 
been much debated by the jurists, and Justinian here decides it by de¬ 
claring that the imperfection could not be so cured, and that if the pos¬ 
sessor had been mistaken in this respect, length of possession would 
not profit him. But this doctrine is not consistent with that of the 
Digest, which treats a plausible error (an error into which a man might 
naturally and reasonably have fallen with regard to the causa ) as per¬ 
mitting usucapion bo take place. We learn, for example, from the Di¬ 
gest, that where it was with respect to an act of some one through whom 
the possessor believed his title to have been gained, and whom he rea¬ 
sonably believed to have been acting for him as his procurator, that the 
mistake was made, the possessor could acquire by use, although this per¬ 
son might not have acted as the possessor supposed. (D. xli. 4. 11.) 


12. Diutina possessio qusB prodesse 
coeperat defuncto, et heredi et bonorum 
possessori continuatur, licet ipse sciat 
pnedium alienum. Quod si ille initium 
j lust urn non habuit, heredi et bonorum 
possessori, licet ignoranti, possessio non 
prodest. Quod nostra constitute simil¬ 
iter et in usucapionibus observari con- 
stituit, ut tempora continuentui*. 


12. Long possession, which has begun / 
to reckon in 'fhvor of the deceased, is 
continued in favor of the heir or bono- 
rhm possessor , although he may know 
that the immoveable belongs to another 
person; but if the deceased commenced 
his possession mala fide, the possession 
does not profit the heir or bonorum pos¬ 
sessor, although ignorant of this. And 
our constitution has enacted the same 
with respect to usucapions, in which the 
benefit of possession is to be in like 
manner continued. 


D. xli. 4. 2.19; D. xliv. 5.11; C. vii. 31. 
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Persons who possessed pro herede or pro possessore , that is, as bonorum 
possessores , did not themselves begin a new usucapion, but continued 
the persona of the deceased, and were placed in the same position with 
reference to anything which he had possessed, as if he had himself 
continued to possess it. If the deceased had possessed the thing pro 
emptore or pro donate , the heres or bonorum possessor continued to possess 
it in the same way, and added to the time of his possession the time 
during which the deceased had possessed it. 

Similiter in mucapionibus , i.e. the continuation of possession by the 
heir shall apply to the usucapion of moveables by three years* possession 

13. Inter venditorem quoque et erap- 13. Between the buyer and the seller 
torem conjungi tempora divi Severus et too, the Emperors Severus and Antoni us 
Antoninus rescripserunt. have decided by rescript that their sev¬ 

eral times of possession shall be reckoned 
together. 

D. xli. 4. 2. 20. 

Persons who were merely successors of others in holding particular 
things by sale, gift, legacy, etc., did not of course continue the pos¬ 
session, for they did not continue the person, of their predecessor. 
But if both the possession of their predecessors, and their own, were 
such as to give rise to usucapion, the times of the two possessions were 
added together. If there was something to prevent this in the posses¬ 
sion of their predecessors, their own possession was the first commence¬ 
ment of the usucapion. 

The interruption of usucapion was termed usurpatio. (D. xli. 8. 2.) 
It might take place in various ways. The thing itSelf might be taken 
away from the possessor, or, if it was an immoveable, he might be ex¬ 
pelled from it (D. xli. 3. 5); or it might become impossible, from phys¬ 
ical causes, such as an inroad of the sea, to occupy it (D. xK. 2. 3. 17); 
or, again, the possessor might fall into the power of the enemy, and he 
would not be reinstated in his possession by postliminium, , for posses¬ 
sion was a fact, and as he had ceased to possess, as a matter of fact, he 
could only begin a new possession by again possessing the thing (D. 
xlix. 15. 12. 2); or the interruption might be what was termed civil, 
that is, be produced by an action to contest the right, and with respect 
to this Justinian (C. vii. 33. 10) made the time of the first raising of 
the controversy (mota controcersia) the period of interruption, instead 
of the litis contestation which had no place in the civil process of his time. 

There was also a prescription or possession, termed lenpissimi temporis. 
If there was a possession for thirty years, or, in the case of ecclesias¬ 
tical property, or the fundi patrimoniales of the emperor (C. xi. 61. 14), 
for forty years, whatever vitium or obstacle there might be to the ac¬ 
quisition by use, for instance, theft, violence, absence of justa causa, or 
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mala fides , the possessor could, before the time of Justinian, repel 
actions brought to claim the thing, and, after his legislation, became 
the legal owner (C. vii. 39.) 


14. Edicto divi M&rci cavetur, eum 
qui a fisco rem alienam emit, si post 
venditionem quinquennium prseterierit, 
posse dominum rei per exceptionem re- 
pellere. Constitutio autem divse me- 
moriffl Zenonis bene prospexit iis qui a 
fisco per venditionem aut donationem 
vel alium titulum aliquid accipunt, ut 
ipsi quidem securi statim fiant, et vie- 
toi-es existant, sive experiantur sive con- 
veniantur; ad versus autem sacratissi- 
mum ffii-arium usque ad quadriennium 
liceat intendere iis, qui pro dominio vel 
hypotheca earum rerum qu« alienates 
sunt, putaverint sibi quasdam competero 
actiones. Nostra autem divina consti¬ 
tutio quam nuper promulgavimus, etiam 
do iis qui a nostra vel venerabilis 
Agustse domo aliquid acceperint, hajc 
statuit quffi in fiscalibus alienationibus 
praefata Zenoniana const!tutione con- 
J.nentur 


C. ii. 37. 3; 


14. It is provided by an edict of the 
Emperor Marcus, that a person who has 
purchased from the fiseus a thing be¬ 
longing to another person, may repel 
the owner of the thing by an exception, 
if five years have elapsed since the sale. 
But a constitution of Zeno of sacred 
memory has completely protected those 
who receive anything from the fiseus by 
sale, gift, or any other title, by provid¬ 
ing that they themselves are to be at 
once securo, and made certain of success, 
whether they sue or are themselves 
sued, in an action. While they who 
think that they have a ground of action 
as owners or mortgagees of the things 
alienated, may bring an action against 
the sacred tieasury within four years. 
An imperial constitution, which we our¬ 
selves have recently published, ex tern Is 
to those who have received as a gift any¬ 
thing from our palace, or that of the 
empress, the provisions of the constitu¬ 
tion of Zeno relative to the alienations of 
the fiseus. 

C. vii. 87. 2. 2. 


As Theophilus points ont, the privilege really conceded by the con¬ 
stitution of Marcus Aurelius was, that no possession, if the thing had 
been received from the fiseus, should be attacked after five years had 
elapsed, however otherwise open to attack. If not otherwise open to 
attack, the time of usucapion, being so much shorter than five years, 
would, previously to the changes of Justinian, have given the property 
before the time fixed by the constitution had arrived. 


Tit. VII. DE DONATION1BUS. 

Est et aliud genus acquisitionis do- There is, again, another mode of ac- 
natio. Donationum autem duo sunt quiring property, donation, of which 
genera, mortis causa, et non mortis there are two kinds, donation mortis 
causa. causa and donation not mortis causa . 

D. 1. 50. 16. 67. 

The phrase dono dare was appropriated in Roman law to the mode of 
transferring property by gift; dare signifying that the whole property 
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in the thing was passed by delivery) and dono expressing the motive 
from which the delivery was made* (See Vat « Fragm. 275. 281. 283.) 
Viewed strictly, gift is not a peculiar mode of acquisition, but an ac¬ 
quisition by delivery with a particular motive for the transfer. Pos¬ 
sibly it was on account of the solemnities with which, under Justinian, 
gifts had to be made, that the authors of the Institutes treat gift as a 
separate mode of acquisition. 


1. Mortis causa donatio est, qua 
propter mortis fit suspicionem : cum quis 
ita donat ut, si quid humanitus ei conti- 
gisset, haberet is qui accipit; sin autem 
supervixisset is qui donavit, reciperet, 
vel si eum donationis poenituisset, aut 
prior decesserit is cui donatum sit. Ha 
mortis causa donationes ad exemplum 
legatorum redact® sunt per omnia. 
Nam cum prudentibus ambiguum fue- 
rat, utrum donationis an legati instar earn 
obtinere oporteret, et utriusque causa 
quadam habebat insignia, et alii ad 
aliud genus earn i*etrahebant, a nobis 
constitutuin est ut per omnia fere lega- 
tis connumeretur, et sic procedat que- 
madmodum nostra constitutio earn for- 
mavit. Et in summa mortis causa 
donatio est, cum magis se quis velit 
habere quam eum cui donat, magisq ue 
eum cui donat quam hei-edem suum. 
Sic et apud Homerum Telemachus donat 
Pirao:— 

ITe/pat', ov yap r' idpev oncjr carat rade epya. 
Et rcev epe pvvarripec ayrjvoptc ev peyapocat 
kadpTj KreivavTis, irarpuia iravra daoovrat, 
Jlvtov expvra ae (3ov?ujp enavpepev , ij rtva 

ravde. 

Et 6e k* eyu rovrotai tffovov teat Kijpa ifwrevau. 
&tj tore pot jatpovrt t bepeiv irpoc 6 u/tara 

XaipQV. 


1. A donation mortis causa is that 
which is made to meet the case of dpath, 
as when anything is given upon condi¬ 
tion that, if any fatal accident befalls the 
donor, the pei'son to whom it is given 
shall have it as his own; but if the 
donor should survive, or if he should re¬ 
pent of having made the gift, or if the 
person to whom it has been given should 
die before the donor, then the donor 
shall receive back, the thing given. 
These donations mortis causa are now 
placed exactly on the footing of legacies. 
It was much doubted by the jurists 
whether they ought to be considered as 
a gift or as a legacy, partaking as they 
did in some respects of the nature of 
both; and some wei*e of opinion that 
they belonged to the one head, and 
others that they belonged to the other. 
We have decided by a constitution that 
they shall be in almost every respect 
reckoned amongst legacies, and shall be 
made in accoidance with the forms our 
constitution provides. In short, it is a 
donation mortis causa, when the donor 
wishes that the thing given should be¬ 
long to himself rather than to the person 
to whom he gives it, and to that person 
rather than to his own heir. It is thus 
that, in Homer, Telemachus gives to 
Piraus:— 

1 Piraus, for we know not how these 
things shall be, whether the proud 
suitors shall secretly slay me in the 
palace, and shall divide the goods of my 
father, I would that thou thyself shouldst 
have and enjoy these things rather than 
that any of those men should; but if I 
shall plant slaughter and death amongst 
those men, then indeed bear these things 
to my hobie, and joying give them to me 
in joy/ 


D. rxxix. 6. 35. 4. 37. 1. 1.; C. viii. 57. 4. 
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There are two essential conditions of a donatio mortis causa ; it must 
be made with the view of meeting the case of death; and it must be 
made to take effect only if death occurs, and so as to be revocable at 
any time previous, and to fail if the recipient died before the giver. 
The donor might, however, at his pleasure, alter the character of the 
gift, making it irrevocable, but it was always dependent on the reci¬ 
pient outliving the donor. (D. xxxix. 0. 27«) 

It might be made conditional upon death in two ways. The donor 
might say, I hand you over my horse, but the gift is only to be com¬ 
plete if I die in this enterprise; or he might say, I give you my horse, 
if I survive this enterprise you are to give it me back. In the latter 
method, the delivery of the thing is made at once, subject to a condi¬ 
tional redelivery: in the former the delivery is made conditional. 
(D. xxxix. 0. 2 et seq.) The donation might also be sometimes made 
conditional upon the death of a third person, as if a father promised to 
give to his daughter-in-law in case of the death of his son. (D. $xxix. 
0. 11.) All who could make a testament could make a valid donatio 
mortis causa ; and all who could receive under a testament could accept 
one. (D. xxxix. 0. 9 and 15.) Every kind of thing could be given in 
this way. (D. xxxix. 0. 18. 2.) Justinian, in the constitution referred 
to in the text, required that a donatio mortis causa should be made in 
the presence of five witnesses. (C. viii. 57. 4.) 

If the gift was made in the first of the two ways above mentioned, 
although there was delivery, yet the thing was only acquired on the 
death of the donor, and the donor not having ceased to be dominus could 
therefore, if he revoked the gift, bring a real action to reclaim the 
thing handed over. If the gift was made in the second way, the whole 
property passed at once by the tradition to the recipient; and as, in 
the older and stricter law, the dominium passed absolutely when it 
passed at all, the property in the thing could not revert to the donor 
merely by the condition having been accomplished. He would only 
have a personal action against the recipient to compel him to give the 
value of the thing if he did not choose to give back the thing itself. 
The later jurists seem, however, to consider that the dominium reverted 
ipso jure , and that the donor could bring a real action for the thing 
itself. (D. vi. 1. 14; D. xxxix. 0. 29.) 

If the donor was insolvent at the time of his death, this was consid¬ 
ered as an implied revocation of the gift. (D. xxxix. 0.17.) 

Ad exemplum legatorum redactor sunt per omnia . . . per omnia fere 
legatis connumeretur —the latter is the more correct expression; gifts 
mortis causa were not exactly on the footing of legacies, especially 
because (1) they had complete effect immediately on the death of the 
donor, whereas legacies, to take effect, required that the heir should 
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first enter on the inheritance. (D. xxxix. 6. 29.) (2) The rules as to 
capacity of taking were the same in both cases, but regard was had to 
the capacity to receive of the person to whom the gift was made, only 
at the time of the death, and not, as in the case of legacies, also at the 
time of the disposition. (D. xxxiv. 9. 5. 17.) (3) A' filiutfamilias, who 
could not before Justinian give anything but his peculium castrense by 
testament, could, with his father’s permission, make a donatio mortis 
causa of other things. (D. xxxix. 6. 25. 1.) (4) A perigrinus could 
make a mortis causa donatio , though he could not give a legacy. (D. 
xxxix. 6. 25.) There was one remarkable mode in which they were 
placed on the footing of legacies. By a constitution of Severus the heir 
was permitted to retain as large a portion (one-fourth) of the gift as he 
could of a legacy by the lex Falcidia. (See C. viii. 57. 2.) 

The lines quoted in the text are from Odyssey 17. 78. 

* 


2. Ali® autem donationes sunt, qu® 
sine ulla mortis cogitatione fiunt, quas 
inter vivos appellamus, qu® non omnino 
comparantur legntis: qu® si fuerint per¬ 
fect®, teraere revocari non possunt. Per- 
ficiuntur autem, cum donator suam vol- 
untatem scriptis aut sine scriptis mani- 
festaverit; et ad exemplum venditionis 
nostra constitutio eas etiam in se habere 
necessitatem tradition® voluit, ut etiam 
si non tradantur, habeant plenissimum 
et perfectum robur, et tradition® neces- 
sitas incumbat donation. Et cum retro 
principum dispositiones insinuari eas 
actis intervenientibus volebant, si majo- 
res fiierant ducentorum solidomm, con¬ 
stitutio nostra earn quantitatem usque 
ad quingentos solidos ampliavit, quam 
stare etiam sine insinuatione statuit; sed 
et quasdam donationes invenit, qu® pe- 
nituB insinuationem fieri minime deside- 
rant, sed in se plenissimam habent fir- 
mitatem. Alia insuper multa ad uberio- 
rem exitum donationum invenimus: qu® 
omnia ex nostris constitutionibus quas 
super his exposuimus, eolligendi sunt. 
Sciendum est tamen quod, et si plenissi- 
m® sint donationes, si tamen ingrati ex- 
istant homines in quos beneficium colla- 
tum est, donatoiibu8 per nostram con- 
stitutionem licentiam praeatavimus certis 
ex causis eas revocare; ne qui suas res 
in alios contulerunt, ab his quamdam pa- 
tiantui* injuriam vel jacturam, secun- 


2. The other kind of donations are 
those which are made without any con¬ 
sideration of death, and are called dona¬ 
tions inter vivos. They cannot, in any 
respect, be compared to legacies, and if 
completed cannot be revoked at pleas¬ 
ure. They are said to be completed 
when the donor has manifested his in¬ 
tention, whether by writing or not. Our 
constitution has declared that, after the 
example of sales, they shall involve the 
necessity of tradition ; so, however, that 
even before tradition, they are com¬ 
pletely effectual, and place the donor 
under the necessity of delivering them. 
Previous imperial constitutions have en¬ 
acted that they should be registered by 
public deeds, if exceeding two hundred 
solidi, but our constitution has raised 
the limit to five hundred solidi, so that 
for a gift of this sum registration is not 
necessary. We have also marked out 
certain donations which need no regis¬ 
tration at all, but are completely valid 
of themselves. We have, too, made 
many other new enactments, in order to 
extend and secure the effect of dona¬ 
tions, all which may be collected from 
the constitutions we have promulgated 
on this subject. It must however, be 
observed, that however absolutely a do¬ 
nation may be given, yet if the object of 
the donor’s bounty prove ungrateful, he 
is permitted by our constitution, in cer- 
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dum enumerates in constitutions nostra tain specified cases, to revoke the dona- 
modos. tion; for it is not right that they who 

have given their property to others 
should suffer from them injuries or losses 
of such a kind as those enumerated in 
our constitution. 

D. xxxix. 0. 97; C. viii. 54, 85. 5; C. viii. 54. 34, pr. 3, 4; C. viii. 54. 86, pr. 2 and 

3; C. viii. 56. 10. 

A thing given was, if a res mcmeipi , given by mancipation, or in jure 
cessio, and, if a res nec mancipi , by tradition. But a mere agreement to 
give gratuitously ( pactum ) was not in the least binding on the person 
who agreed to give, and to make a promise to give binding, it was 
necessary that the agreement should assume the form of a stipulation. 
(See Introd. sec. 83.) 

The lex Cineia , 560 a.u.c., introduced several new rules into the law 
respecting gifts, but did not make a mere agreement to give in any 
degree valid. The first step taken in this direction was by Constan¬ 
tine (Cod. Theod. viii. 12. 4 et seq.), who made the agreement binding 
if reduced to writing. And Justinian (C. viii. 54. 35. 5) made the 
agreement binding, whether reduced to writing or not; but it is to be 
observed that he provided, not that the property should pass by the 
agreement, but that the donor should be bound thereby to make tra¬ 
dition of the thing. So that the property in the thing was acquired 
by tradition, and not by donation, as a distinct mode of acquisition. 

Donations not registered were only void for the sum by which they 
exceeded the amount fixed by law. (C. viii. 54, 34.) Those valid 
without registration at all were such as donations made by, or to, the 
emperor to redeem captives, or to rebuild edifices destroyed by fire. 
(C. viii. 54. 36.) 

Gifts inter vivos were revocable in certain cases specified in the Code 
(viii. 56. 10), as, for instance, when the person benefited seriously 
injured, or attempted to injure, the person or property of the donor, or 
failed to fulfil the conditions of the gift. Revocation in such cases was 
personal to the donor and to the receiver, and could not be exacted by 
the heirs of the one, or against the heirs of the other. 


3. Est et aliud genus inter vivos dona- 
tionum, quod veteribus qnidem pruden- 
tibus penitus er&t incognitum, postea 
autem a junioribus divis principibus in- 
troductum est: quod ante nuptdas voca- 
batur, et tacitam in se conditionem babe- 
bat ut tunc ratum esset, cum matri- 
moniura fuerit insecutum, ideoque ante 
nuptias appellabatur, quod ante matri- 
monium efficiebatur, et nunquam poet 


3. There is another kind of donation 
inter vivos entirely unknown to the 
ancient lawyers, and subsequently in¬ 
troduced by the more recent emperors. 
It was termed the donatione ante nup¬ 
tias ,, and was made under a tacit con¬ 
dition that it should only take effect 
when the marriage had followed on it. 
Hence it was called ante nuptias, because 
it preceded the marriage, and never 
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nuptias celebrataa tails donatio procede* 
bat. Bed primus quidem divus Justin us 
pater noster, cum augeri dotes et post 
nuptias fuerat permissum, si quid tale 
eveniret, etiam ante nuptias augeri do- 
nationem constants matrimonio sua con- 
stitutione permisitj sed tamen nomen 
inconveniens remanebat, cum ante nup¬ 
tias quidem vocabatur, post nuptias 
autem tale accipiebat incrementum. Sed 
nos plenissimo fini traders sanctiones 
cupientes, et consequentia nomina rebus 
esse studentes, constituimus ut tales 
donationes non augsantui* tan turn, sed 
et constants matrimonio initium accipi- 
ant, et non ante nuptias sed propter 
nuptias vocentur; et dotibus in hoc 
exaequentur, ut quemadmodum dotes 
constants matrimonio non solum augen- 
tur sed etiam hunt, ita et istae donationes 
quae propter nuptias introductae sunt, 
non solum ante cedant matrimonium, sed 
eo etiam contracto augeantur et consti- 
tuantur. 


took place after their celebration ; but as 
it was permitted that dowries should be 
increased even after marriage, the Em¬ 
peror Justin, our father, was the firet to 
permit, by his constitution, that in case 
the dowry was increased, the donation 
ante nuptias might be increased also, 
even during the marriage ; but the dona* 
tion still retained what was thus an 
improper name, and was called anti 
nuptias , while this increase was made to 
it after marriage. Wishing, therefore, 
to perfect the law on the subject, and to 
make names appropriate to things, we 
have enacted that such donations may 
not only be increased, but may also be 
first made during marriage, and that 
they shall be termed, not ante nuptias , 
but propter nuptias , and that they shall 
be placed on the footing of dowries, so 
far that, as dowries may be not only 
increased, but firet made during mar¬ 
riage, so donations propter nuptias may 
not only precede marriage, but also, 
after the tie of marriage has been 
formed, may be increased or made. 


C. v. 3.19, 20. 


> 

When the wife passed in manum viri , all that she had belonged to 
her husband; when she did not, all her property belonged exclusively 
to herself, and all gifts between husband and wife were strictly pro¬ 
hibited by law. But, as a provision for the expenses of marriage, the 
wife contributed the dos, which, given before marriage, and sometimes 
increased after, belonged to tbe husband, subject, however, after the 
passing of & lex Julia de adulteriis et de fundo dotali in tbe time of 
Augustus, to the obligation of restoring all immoveables comprised in 
it at the end of the marriage; and, in the time of Justinian, subject 
also to the obligation of restoring the value of the moveables also. The 
power of the husband over the dos is treated of in the introductory 
paragraph of the next Title. The donatio ante nuptias, of which we 
first hear in a constitution of Theodosius and Valentinian (C. v. 17. 8. 
4), which speaks of it as recognized by law, was a gift on the part of 
the husband as an equivalent to the dos. It was the property of the 
wife, but managed by the husband, and could not be alienated even 
with her consent. Justinian provided (Nov. 97. 1) that the wife, if 
survivor, should receive an equal value from the donatio propter nuptias 
with that which the husband, if survivor, would have received from the 
dos, the actual amount reserved for the survivor being matter of agree- 
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ment between the parties. By a constitution previous to Justinian 
(C. v. 14. 7), the wife had, if survivor, an equal portion of the donatio 
with that her husband had of the dot. Justinian substituted an 
equality of value for an equality of proportion. 


4. Erat olim et alius modus civilis 
acquisitionis per jus accrescendi, quod 
est tale: si communem servum habens 
aliquis cum Titio, solus* iibertatem ei 
impoeuit vel vindicta vel test&mento, eo 
casu pars ejus amittebatur et socio ac- 
crescebat. Sed cum pessimum fuerat 
exemplo, et libertate servum defraudari 
et ex ea humanioribus quidem dominis 
damnum inferri, severioribus autem do¬ 
minis 1'icrum accrescere, hoc quasi in- 
vidia plenum pio remedio per nostram 
constitutionem mederi necessarium duxi- 
mus; et invenimus viam per quam et 
manumissor, et socius ejus, et qui liber- 
tatem accepit, nostro beneficio fruantur: 
libertate cum effectu procedente (cujus 
favore et antiques legislatures multa 
eti&m contra communes regulas statuisse 
manifestum est), et eo qui earn impoeuit 
sure liberalitatis stabilitate gaudente, et 
Bocio indemni conservato, pretiumque 
servi secundum partem dominii quod 
nos definivimus, accipiente. 


C. vii. 


4. There was formerly another mode 
of acquiring property by the civil law, 
namely, that of accrual; as, if any one, 
having a slave in common with Titius, 
Had himself alone enfranchised him, 
either by the vindicta or by testament, 
his share in that slave was lost, and 
accrued to the joint owner. But, as it 
was an example of very bad tendency, 
that both the slave should be defrauded 
of his freedom, and that the more 
humane master should suffer loss, while 
the more severe master profited, we have 
thought it advisable to apply by our 
constitution a pious remedy to what 
seemed so odious, and have devised 
means by which the manumittor, and 
the co-proprietor and the freed slave, 
may be all benefited. Freedom, to favor 
which ancient legislators have often 
violated the ordinary rules of law, shall 
be really gained by the slave; he who 
has given this freedom, shall have the 
delight of seeing it maintained ; and his 
co-proprietor shall be indemnified by 
receiving a price for the slave, propor¬ 
tioned to his interest in hini, according 
to the rates fixed in our constitution. 

7. 1. 5. 


A man could not be partly free, partly a slave. If, then, a slave was 
enfranchised by one co-proprietor, was he a slave or free ? The old 
law, as the text informs us, pronounced him the former. If the enfran¬ 
chisement, however, was such that, according to the rules given in Bk. 
i. Tit. 5. 3, the enfranchised slave would have become only a Latinus - 
Junianus , the enfranchisement had no effect at all, and the slave 
remained the slave, as before, of both. But if the enfranchisement 
had been such that he would have been a Roman citizen, the interest 
of the master who manumitted him accrued to the other proprietors. 
(Paul. Sent. iv. 12.1.) 

The scale of prices alluded to in the concluding words of the text is 
given in the Code. (vii. 7.1. 5.) 
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Tit. VIH QUIBUS ALIENARE LICET, VEL NON. 


Accidit aliquando ut, qui dominus sit, 
alienare non possit; et contra, qui domi¬ 
nus non sit, alienandse rei potestatem ha- 
beat : Dam dotale prsedium maritus 
invita muliere per legem Juliam prohi- 
betur alienare, quamvis ipsius sit dotis 
causa ei datum. Quod nos legem Juliam 
corrigentes, in meliorem statum deduxi- 
mus : cum enim lex in sod t&ntummodo 
rebus locum habebat quae Italics! fue- 
runt, et alienationes inhibebat quee invita 
muliere fiebant, hypothecasautemearnm 
rerum etiam volente ea»utiique remedium 
iniposuimus, ut et in eas res qua! in pro- 
vinciali solo posit® sunt, interdicta sit 
alienatio vel obligatio, et neutrum eonim 
neque consentientibus mulieribus proce- 
dat, ne sex us muliebiis fragi litas in per- 
niciem substantiae earam converteretur. 


Sometimes it happens that he who is 
owner of a thing cannot alienate it, while, 
on the contrary, he who is not owner has 
the power of alienation. Thus, the hus¬ 
band is prohibited by the lex Julia from 
alienating immoveables, which form part 
of the dowry, against the wish of the 
wife, although these immoveables, hav¬ 
ing been given him as a part of the 
dowry, belong to him. We have amend¬ 
ed the lex Julia and introduced a great 
improvement. This law only applied to 
Italian immoveables, and it prohibited 
alienations made against the wishes of 
the wife, and mortgages made even with 
her consent. 'Wishing to amend the law 
on each of these points, we have declared 
that the prohibition of alienation or mort¬ 
gage shall extend to immoveables in the 
provinces, and that neither alienation 
nor mortgage shall be made even with 
the consent of the wife, lest the weakness 
of the female sex Bhould be abused to 
the detriment of their fortunes 


Gai. ii. 62, 63; C. v. 13.15. 


The power of alienating belongs to the owner and to him only; and 
every owner can alienate the thing belonging to him. There are, how¬ 
ever, exceptions to the rule, and these exceptions form the subject of 
this Title. 

The dos of the wife belonged to the husband, and his rights over it 
were in the ancient law unrestricted. Gradually a restraint was 
imposed on them, first, by the obligation to give up, after the dissolu¬ 
tion of the marriage, those things of which the value had not been 
estimated; next by the lex Julia de adulteriis , a plebiscitum of the time 
of Augustus, by which, as Paul, in his Sentences, ii. 21, informs us, 
1 cavetur ne dotale prcedium maritus invita uxore alienet;' that is, it 
rendered the consent of the wife necessary for the alienation of immove¬ 
ables, and also prevented mortgage of immoveables even with the wife’s 
consent, a distinction evidently arising from it being apprehended that 
a woman would be more easily persuaded to consent to mortgage than 
to sell her property. In the same way the senatus consultum Velleianum 
prevented a woman placing herself under an obligation for another per¬ 
son, but did not prevent her making a gift. (D. xvi. 1.4.1.) Any one 
can understand what they are doing when they Bell or give a thing, 
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but may easily not be aware how much is involved when they comply 
with the legal forms of mortgage or guarantee. 

As a general rule, dotes were given on the condition that, after the 
dissolution of the marriage, the things given should belong to the wife 
or her heirs; but a special agreement might decide that they should 
belong to the husband; and then, if alienated by him during the mar¬ 
riage. they could not be reclaimed on its dissolution. (D. xxiii. 5.17.) 

Under Justinian immoveables forming part of a dos , wherever situ¬ 
ated, could no longer be either sold or subjected to a hypotheca, even 
with the wife’s consent. 


1. Contra autem creditor pignus ex 
pactione quamvis ejus ea res non sit, 
alienare potest. Sed hoc forsitan ideo 
videtur fieri quod voiuntate debitom 
intelligitur pignus alienari, qui ab initio 
contractus pactus est ut liceret creditori 
pignus vendere, si pecunia nonsolvatur. 
Sed ne creditores jus suum persequi im- 
pedirentur, neque debi tores temere sua- 
mm rerum dominium amittere videan- 
tur, nostra constitutione consultum est, 
et certus modus impositus est per quern 
pignorum distractio possit procedere: 
cujus tenore utrique parti creditorum et 
debitorum satis abundeque pro visum 
est. 


1. On the other hand, a creditor may, 
according to agreement, alienate a 
pledge, although the thing is not his 
own property. But this alienation may 
perhaps be considered as taking place by 
the intention of the debtor, who in 
making the contract, has agreed that the 
creditor might sell the thing pledged, if 
the debt were not paid. But that credi¬ 
tors might not be impeded in the pur¬ 
suit of their rights, nor debtors seem too 
easily deprived of their property, a pro¬ 
vision has been made by our constitu¬ 
tion establishing a fixed method of pro¬ 
cedure for the sale of pledges, by which 
the respective interests of the creditor 
and debtor have been fully secured. 


Gil. ii. 64; C. viii. 34. 3, pr. et seq. 


The power of a creditor to sell the thing pledged, forming an excep¬ 
tion to the rule that none but the owner could alienate, was so neces¬ 
sary a part of his rights that it could not be taken from him even by 
express agreement; and an agreement ne vendere liceat had no other 
effect than t-o make it necessary for the creditor to give the debtor 
notice of his intention to sell. (D. xiii. 7. 4-6.) Justinian, by his con¬ 
stitution, permitted the parties to fix the time, and place, and manner 
of sale at their pleasure, and it was only if there was no special agree¬ 
ment that the regulations of his constitution were to take effect, the 
gist of which was that the thing might be sold after two years had 
elapsed from the time when the creditor gave the debtor notice to pay, 
and that after two more years the creditor, if no purchaser could be 
found, Bhould be considered the owner. (C. viii. 34. 3.) 

Tutors and curators might, in certain cases, alienate the goods of 
their pupils and of those committed to their care; but, at any rate in 
the later times of law, they had to obtain the permission of a magis¬ 
trate for the alienation of rural immoveables. (See C. v. 37. 22.) 

15 
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2. Nunc admonendi aumus neque pu- 
pillum neque pupillam ullam rem sine 
tutoris auctoritate alienare posse. Ideo- 
que si mutuam pecuniam sine tutoris 
auctoritate alicui dederit, non contrahit 
obligationem, quia pecuniam non facit 
accipientis; ideoque nummi vindicari 
possunt, sicubi extent. Bed si nummi 
quos mutuos dedit, ab eo qui accepit 
bona fide consumpti sunt, condici pos¬ 
sunt; si mala fide, ad exhibendum de 
his agi potest. At ex contrario omnes 
res pupillo et pupillse sine tutoris aucto¬ 
ritate recte dari possunt. Ideoque si 
debitor pupillo solvat, necessaria est 
debitori tutoris auctoritas; alioquin non 
liberabitur. Sed hoc etiam evidentissi- 
ma ratione statutum est in constitutione, 
quam ad Csesarienses advocatos ex sug- 
gestione Triboniani viri eminentissimi, 
qujestoiis sacri palatii nostri, promulga- 
vimus: qua dispositum est, ita licere 
tutori vel curatori debitorem pupillarem 
solvere, ut prius judicialis sententia sine 
omni damno celebrata hoc permittat; 
quo subsecuto, si et judex pronuntiaverit 
et debitor solverit, sequatur hujusmodi 
solutionem plenissima securitas. Win au- 
tem aliter quam disposuimus solutio facta 
fuerit, pecuniam autem salvam habeat 
pupillus aut ex ea locupletior sit, et ad- 
huc eamdem pecuniae summam petat, per 
exceptionem doli mali poterit submoveri. 
Quod si aut male consumpeerit aut furto 
amiserit, nihil proderit debitori doli mali 
exceptio, sed nihilominus damnabitur, 
quia temere sine tutoriB auctoritate et 
non secundum nostram dispositionem sol¬ 
verit. Sed ex divei*so pupilli vel pupil¬ 
lse solvere sine tutoris auctoritate non 
possunt; quia id quod dolvunt non fit 
accipientis, cum scilicet nullius rei aliena- 
tio eis sine tutoris auctoritate concessa 


2. It must here be observed, that no 
pupil of either sex can alienate anything 
without the authority of a tutor. If, 
therefore, a pupil, without the tutoris 
authority, lend any one money, the pupil 
does not contract an obligation; for he 
does not make the money the property 
of the receiver, and the pieces of money 
may be claimed by vindication, if they 
still exist. But supposing these pieces 
which the pupil has lent are consumed 
by the borrower, then, if they are so 
bona fide , a personal action may be 
brought; if mala fide, an action ad exhi¬ 
bendum. On the contrary, the pupil of 
either «ex may acquire anything what¬ 
soever without the authority of the tutor; 
and therefore when a debtor pays a 
pupil, the debtor must have the authority 
of the tutor, or he does not free himself 
frem the debt. And we have, for very 
obvious reasons, declared by a constitu¬ 
tion, published to the advocates of Csesa- 
rea on the suggestion of the very emi¬ 
nent Tribonian, quaestor of our sacred 
palace, that the debtor of a pupil may 
make payment to the tutor or curator, 
firet receiving permission by the sentence 
of a judge, obtained free of all expenses; 
and if these forms are observed, a pay¬ 
ment made according to the sentence of 
the judge will give the debtor the most 
complete security. If payment is made 
not according to the mode we have sanc¬ 
tioned, the pupil who has the money still 
safe in his possession, or has been made 
richer by it, may, if he demand again the 
same sum, be repelled by an exception 
of dolus malus . But if he has spent the 
money uselessly, or lost it by theft, the 
debtor cannot profit by the exception of 
dolus malus, and he will be condemned 
to pay over again, because he has paid 
in a rash manner, without the authority 
of the tutor, and has not conformed to 
our rules. On the other hand, pupils of 
either sex cannot pay without the au¬ 
thority of the tutor, because that which 
they pay does not thereby become the 
property of the person who receives it, 
as they are incapable of alienating any¬ 
thing without the authority of the tutor. 


est. 


Gai. ii. 80. 82-84; C. v. 37. 25; D. xlvi. 3. 14. 8. 
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The pupil might make hie condition better, but not worse. (See Bk. 

i. Tit. 21.) He could not transfer the property in anything belonging 
to him, but he could acquire the property in anything transferred to 
him. Three illustrations of this doctrine are given. 1. The pupil 
could not lend anything under the contract called mutuum, the essence 
of which was that the thing lent became the property of the borrower, 
who bound himself to give back a thing of equal value. (See Bk. iii. 
Tit. 14.) If the pupil attempted to lend a tiling in this way, the thing 
lent could be recovered by vindication, if it were possible that the 
actual thing could be restored; if not, its value could be recovered by 
a personal action (condictio) against the borrower; or if the borrower 
had been guilty of mala fides , by an actio ad exhibendum , that is, the 
borrower was called upon to produce the thing borrowed; and on his 
being found unable to do so, he was condemned to pay not only the 
value of the thing, but damages to compensate for the injury inflicted. 

2. If the pupil was a debtor and paid without authorization money 
to a creditor, he could not transfer the property in the pieces of money 
paid, and had a real action to get them back, if the creditor still had 
them; if not, the pupil had the same remedies as just stated in regard 
to a mutuum, except that if he brought a condictio against a creditor 
who had bona fide spent the money, and the creditor could claim the 
same amount of money for the debt due to him, the Roman jurists con¬ 
sidered that instead of these cross actions the debt of the pupil ought 
to be considered to be extinguished. (D. xxvi. 8. 9. 2.) 

3. If the debtor made a payment to the pupil without the authoriza¬ 
tion of the tutor, that which he paid became the property of the pupil; 
and as the pupil could not make his condition worse, he could not 
extinguish debts due to him; and thus the debt was still owing, 
although the pupil retained what was paid him. The debtor might 
still be sued for what he owed, and he could only repel the action by a 
plea of dolus malm to the extent in which the pupil then had the money 
paid in hand, so that if the pupil had spent it all the debtor would 
have to pay over again. (G. ii. 84.) If the tutor authorized the pay¬ 
ment, the debt was extinguished; but still the creditor was not quite 
safe; the pupil had a right to receive from the tutor the money paid; 
and if he could not obtain it from him, the pnetor would, under certain 
circumstances, grant a restitutio in integrum (see note on introductory 
paragraph of Bk. i. Tit. 23), and the creditor might then be obliged 
to pay over again, in order that the pupil might be kept free from all 
loss. It was to guard against this that Justinian, in the constitution 
alluded to in the text, provided a means whereby the creditor should 
have plennissima securitas . 
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Tit. IX. PER QUAS PERSONAS NOBIS ACQUIRITUR. 

Acquiritur nobis non solum per nosme- We acquire not only by ourselves, but 
tipsos, sed etiam per eos quos in potes- also by those whom we have m our 
tate habemus, item per servos in qmbus power; also by slaves, of whom we have 
usumfructum habemus, item per homines the usufruct; and by those freemen and 
liberos et servos alienos quos bona fide slaves belonging* to others whom we 
possidemus: de quibus singulis diligen- possess bona fide. Let us examine sepa- 
tius dispiciamus. lately these different cases. 

Gai. ii. 86. 


The rale of law was, that no one could acqnire through another 
person; but if persons in the power of auother acquired anything, 
that which they acquired became, by the mere force of their position, 
the property of the person in whose power they were; and thus the 
rule may be, perhaps, more accurately expressed by saying that 
nothing could be acquired per extraneam personam, i.e. through a per¬ 
son who was not in the familia of the acquirer. 


1. Igitur liberi nostri utriusque sexus, 
quos in potestate habemus, ohm quidem 
quidquid ad eos pervenerat (exceptis 
videlicet castrensibus peculiis), hoc pa- 
rentibus suis acquirebant sine ulla dia- 
tinctione. Et hoc ita parentum fiebat, ut 
esseteis licentia, quod per unum vel unam 
eorum acquisitum est, alii filio vel extra- 
neo donare vel vendere vel, quocumque 
modo voluerant, adplicare. Quod nobis 
inhumanum visum est, et genei*ali con¬ 
st! tutione emissa, et liberis pepercimus 
et patribus debitura reservavimus. San- 
citum etenim a nobis est, ut si quid ex 
re p&tris ei obveniat, hoc secundum 
antiqu&m observationem totum parenti 
acquirat; quje enim invidia est, quod 
ex patris occasione profectum est, hoc 
ad eum reverti? Quod autem ex alia 
causa sibi filiusfamiliajs acquisivit, hujus 
usumfructum patri quidem acquirat, 
dominium autem apud eum remaneat; 
ne quod ei suis laboribus vel prospers 
fortuna accessit, hoc ad alium perveniens 
luctuosum ei procedat. 

Gai. ii. 87 j 


1. Formerly, all that children under 
power of either sex acquired, excepting 
castrensia peculia f vfss without distinction 
acquired for the benefit of their parents; 
so much so, that the paterfamilias who 
had thus acquired anything through 
one of his children, could give or sell, 
or transfer it in any way he pleased to 
another child or to a stranger. This 
appeared to us very harsh, and by a 
general constitution we have relieved 
the children, and yet reserved for the 
parents all that was due to them. We 
have declared that all which the child 
obtains by means of the fortuue of the 
father, shall, according to the old law, 
be acquired entirely for the father’s 
benefit : for what hardship is there in 
that which comes from the father return¬ 
ing to him ? But of everything that the 
filAusfamilias acquires in any other 
way, the father shall have the usufruct, 
but the son shall retain the ownership, 
so that another may not reap the profit 
of that which the son has gained by his 
labor or good fortune. 

C. vi. 61. 6. 


The flliutfamilias could not, in the strict law of Rome, have any 
property of his own. Sometimes, however, the father permitted the 
son to have what was called a peculium, that is, a certain amount of 
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property placed under bis exclusive control. This peculium remained 
in law the property of the father, but the son had the disposition and 
management of it by Ms father's permission, and as long as it remained 
in the son's possession it was, as far as regarded third persons, exactly 
like property really belonging to the son only, that is, they could sue 
and recover from him to the extent of his pectdium . (See Tit. 12.1 
of this Book.) In the early times of the Empire a filiusfamilias came 
to have, under the name of castrense peculium, property quite inde¬ 
pendent of his father. This castrense peculium consisted of all that 
was given to a son when setting out upon military service, or acquired 
while that service lasted. This belonged to the son as completely as 
if he had been sui juris , and he had full power of disposing of it 
either during his lifetime or by testament. Filiifamilias in castrensi 
peculio vice patrurnfamUiarum funguntur . (D. xiv. 6. 2.) If, however, 

he did not choose to exercise his power of disposing of it by testament, 
his father took it at his death, not as succeeding to it ab intestato, but 
as the claimant of a peculiwm. (See Tit. 12. pr.) A further benefit 
was extended to the filiusfamilias by the institution of the quasi- 
castrense peculium, a privilege given to certain civil functionaries, 
corresponding to that given by the castrense peculium to soldiers. 
Constantine, by a constitution (C. xii. 31), placed on the footing of 
the castrense peculium things which a filiusfamilias, who was an officer 
of the palace, received from the emperor or gained by his own economy. 
The same advantage was subsequently extended to many other func¬ 
tionaries, as well as to advocates and certain ecclesiastical dignitaries. 
The quasi-castrense peculium must have existed in the time of Ulpian 
(D. xxxvi. 1. 1.0; xxxvii. 13. 3. 5), unless the passages in the Digest 
in which he alludes to it are interpolated, but under what form it then 
existed we do not know. In one respect it slightly differed from the 
castrense peculium ; for the power of disposing of it by testament did 
not always accompany it, but was only given to the more privileged 
classes of those who were allowed to have such a peculium . Justinian, 
however, altered this, and gave the power of disposing of it by testa¬ 
ment to every one who had a quasircaslrense peculium. (See Tit. 11. 0.) 
Constantine also introduced another kind of peculium, termed the 
peculium advenlidum. This consisted of everything received by a 
filiusfamilias in succeeeding, whether by testatment or not, to his 
mother. (C. vi. 00. 1.) Subsequent emperors included in it all received 
by succession or as a gift from maternal ascendants (C. vi. 00. 2), or by 
one of two married persons from the other (C. vi. 00. 1); and Justin¬ 
ian, as we learn from the text, included under the peculium adventitium 
all that came to the son from any other source than from the father 
himself. The father had the usufruct of the peculium adventitium , and 
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it was only the ownership that was held by the son. The peculium 
which came to the son as part of the father’s property, and which 
continued to belong to the father, has been termed by commentators 
pi'ofectitium , because it comes ( profleiscitur ) from the father. 

The peculium in the time of Justinian, therefore, if profeetUium , 
belonged to the father; in all other cases it belonged to the son ; but 
the father had the usufruct of the peculium adventitium, while the son 
had as full power over the castrense or quasi-castrense peculium as if he 
had been sui juris. 


2. Hoc quoque a nobis disposition est 
et in ea specie ubi parens, emancipando 
liberum, ex rebus quae acquisitionem 
effugiunt, sibi tertiam partem retinere 
si voluerat, licentiam ex anterioribus 
constitutionibus habebat, quasi pro 
pretio quodammodo emancipationis; et 
inhumanum quiddam accidebat, ut filius 
rerum suarum, ex hac emaucipatione, 
dominio pro parte tertia defraudetur, et 
quod honoris ei ex emaucipatione addi- 
turn est, quod sui juris effectus est, hoc 
per rerum diminutionem decrescat. 
Ideoque statuimus ut parens, pro tertia 
eorum bonorum parte dominii quam 
retinere poterat, dimidiam, non dominii 
rerum, sed ususfructus retineat; ita 
etenim res intact® apud filium remane- 
bunt, et pater ampliore summa fruetur, 
pro tertia dimidia potiturus. 


2. We have also made some regula¬ 
tions with respect to the power which 
under former constitutions a father bad, 
when emancipating his children, of 
deducting & third part from the things 
over which he had no right of acquisi¬ 
tion, as if this were the price of the 
emancipation. It seemed very hard 
that the son should thus be deprived by 
emancipation of a third part of his pro¬ 
perty, and that what he gained in honor 
by being emancipated he should lose in 
fortune. We have therefore enacted 
that the father, instead of retaining a 
third as owner, shall retain half as 
usufructuary. Thus the ownership in 
the whole will remain with the son un- 
impaii-ed, while the father will enjoy 
the benefits of a larger portion, the 
half, namely, instead of the third. 


C. vi. 61. 6. 3. 


The usufruct of the father over things, the ownership of which, as 
part of the peculium adventitium , belonged to the son, would be lost by 
emancipation. It was as an equivalent for this that the property in one- 
third of these things was given to the father on emancipation. Justinian 
substitutes the usufruct of one-half for the ownership of one-third. 


3. Item nobis acquiritur quod servi 
noetri ex traditione nanciscuntur, sive 
quid stipulentur, vel ex qu&libet alia 
causa acquirant: hoc enim nobis et igno- 
rantibus et invitis obvenit; ipse enim 
servus qui in potestate altering est, 
nihil suum habere potest. Bed si heres 
institutus sit, non alias nisi nostro jnssu 
hereditatem adire potest; et si nobis 
jubentibus adierit, nobis hereditas ac¬ 
quiritur, perinde ac si nos ipsi heredes 
instituti essemus ; et convenienter scili¬ 
cet nobis legatum per eos acquiritur. 
Non solum autem proprietas per eos 


3. So, too, all that our slaves acquire 
by tradition, or stipulation, or in any 
other way, is acquired for us ; and that 
even without our knowledge and against 
our wishes. For the slave who is in 
the power of any one cannot himself 
have anything as his own. And if he is 
instituted heir, he cannot enter on the 
inheritance except by our direction. 
And if he enters by our direction we ac¬ 
quire the inheritance exactly os if we 
had ourselves been instituted hell's. 
Legacies, again, are equally acquired 
for us by our slaves. And it is not only 
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quoa in potestate habemus, nobis ac- 
quiritur, sed etiam possessio; cujus- 
cumque enim rei possessionem adepti 
fueiint, id nos possidere videmur : unde 
etiam per eos usucapio vel long! tern- 
poiis possessio nobis accedit. 


the ownership which is acquired for us 
by those whom we have in our power, 
but also the possession. Everything of 
which they have obtained possession we 
are considered to possess, and conse¬ 
quently we have through them the ben¬ 
efits of usucapion and possession longi 
temporis. 


Gjj. ii. 87. 88. 


All that the slave had belonged to his master; and this rule was 
subject to no exceptions such as those introduced for the benefit of 
the filiusfamilias. The slave’s peculium was always at the disposition 
of his master, and it made no difference what was the mode in which 
he acquired: he acquired it for his master, even though his master had 
not consented or even known of the acquisition. Therefore, if the 
slave received anything in pursuance of a stipulation ( site quid stipur 
lentur ), he acquired it for his master, although he could not bind his 
master by promising anything to a person who stipulated for anything 
from him. The slave could not make his master’s condition worse; 
and as an inheritance might be more onerous than lucrative, for the 
debts of the deceased, which the heir was bound to pay, might exceed 
the value of his property, a slave was not permitted to accept an 
inheritance, except by his master’s express command. A legacy, on 
the other hand, could not be otherwise than advantageous, and there¬ 
fore a legacy given to a slave immediately belonged to the master. 
There was a minor difference between the institution of a slave as heir, 
and a gift to him of a legacy, which deserves mention. The right to a 
legacy dated from the death of the deceased; the right to an inherit¬ 
ance dated from the time of entering on an inheritance. The slave, 
therefore, acquired a legacy for the benefit of the master to whom he 
belonged at the time when the deceased died; but a slave instituted heir, 
acquired for the master to whom he belonged at the time of entering on 
an inheritance. If, therefore, the slave changed masters or became 
free between these times, he acquired a legacy for his former master, 
but took an inheritance for his new master, or, if free, for himself. 

The physical fact of possession might be accomplished through a 
slave, but not the intention, which was requisite for legal possession. 
It was necessary that the master should have the intention of treating 
the thing possessed by the slave as if he himself were the owner. 
Animo nostro, says Paul, corpore etiam alieno, possidemics. (D. xli. 2. 3. 
12.) The master could not, therefore, acquire through the slave legal 
possession, as opposed to mere detention, without his knowledge and 
consent, as he could acquire ownership; except, indeed, when the 
slave possessed a thing as part of his peculium, for then the permission 
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to have a peculium was considered as enabling the slave to exercise the 
intention of ownership. (D. xli. 2. 1. 5.) 

All that is said here of the slave may, with the necessary exceptions 
as to the peculia castrense , quasi-castrense and adverUitium, be said of the 
fUiutfamilias, who equally stipulated for his father’s benefit, could not 
make his father’s position worse, took inheritances only under his 
father’s direction, received legacies for his father’s benefit, and pos¬ 
sessed physically, but needed his father’s animus possidendi . 


4. De iis autem servis in quibus tan- 
turn ufiumfrue turn habemus, ita placuit, 
ut quidquid ex re nostra vel ex operibus 
Buis acquirant, id nobis adjiciatur; quod 
vero extra eas causas pei-secuti sunt, 
id ad dominum proprietatis pertinent: 
itaque si is servus heres institutus sit, 
legal uni ve quid ei aut donatum fuerit, 
non usufructuario sed domino proprie- 
tatis acquiritur. Idem placet et de eo 
qui a nobis bona iide possidetur, sive is 
liber sit, sive alienus servus: quod enim 
placuit de usufructuario, idem placet et 
de bona fide possessore ; itaque quod 
extra istas duas causas acquiritur, id vel 
ad ipsum pertinet, si liber est, vel ad 
dominum, si servus est. Sed bonte fidei 
possessor, cum usuceperit 6ervum, quia 
eo modo dominus fit, ex omnibus causis 
per eum sibi acquirere potest; fructua- 
rius vero usucapere non potest, primum 
quia non possidet, sed habet jus utendi 
fruendi, deinde quia scit servum alienum 
esse. Non solum autem proprietas per 
eos servos in quibus usumfructum habe- 
mus vel quos bona fide possidemus, aut 
per liberam personam quee bona tide 
nobis servit, nobis acquiritur, sed etiam 
posseesio. Iioquimur autem in utriusque 
persona secundum definitionem quam 
proximo exposuimus, id est, si quam 
possessionem ex re nostra vel ex suis 
operibus adepti fuerint. 


Gai. ii 


4. As to slaves of whom we have only 
the usufruct, it has been decided that 
whatever they acquire by means of any¬ 
thing belonging to us, or by their own 
labor, shall belong to us; but that all 
they acquire from any other souice shall 
belong to the owner. So if a slave is 
made heir, or anything is given him as a 
legacy or gift, it is the owner, not the 
usufructuary, who receives the benefit 
of the acquisition. It is the same with 
regard to any one whom we possess bona 
fide, whether a freeman or the slave of 
another person (for the rule with regai-d 
to the usufructuary holds good with re¬ 
gard to the bona fide possessor): every¬ 
thing the person possessed acquires, ex- 
oept from one of the two sources above 
mentioned, belongs to himself, if he is a 
freeman, and to his master, if he is a 
slave. When the bona fide possessor has 
gained the property in the slave by usu¬ 
capion, he, of course, becomes the owner, 
and all that the slave acquires is ac¬ 
quired for him. But the usufructuai-y 
cannot acquire by use: first, because he 
has not the possession, but only the 
right of usufruct; and secondly, because 
he knows that the slave belongs to 
another. It is not only the ownerehip 
that is acquired for us by the slaves of 
whom we have the usufruct, or whom 
we possess bona fide, or by a free person 
whom we employ as our slave bona fide ; 
we acquire also the possession. But in 
saying this we must be understood, with 
regard to both slaves and freemen, to 
adhere to the distinction laid down pre¬ 
viously, and to refer only to the posses¬ 
sion they have obtained by means of 
something belonging to us, or by their 
own labor. 

. 91-94. 
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The usufructuary was entitled to the fruits of the slave, that is, to 
his services, and to the profits derived from letting out his services to 
others; but what the slave acquired by stipulation, gift, legacy, or sim¬ 
ilar means, was no part of the fruits, and, therefore, did not belong to 
the usufructuary. If the means of acquisition were derived from the 
usufructuary, as, for instance, if the slave acquired by parting with 
any of the produce, then the case would be different. 

What is true of the usufructuary is true also of a bona fide possessor 
either of the slave of another, or of a person, in fact, free, but honestly 
believed to be a slave. And the bona fide possessor has the advantage 
over the usufructuary pointed out in the text, that as he has the posses¬ 
sion, which no usufructuary can have, for no usufructuary intends to 
treat the thing as if he were the owner, this possession may, if con¬ 
tinued long enough, give the right of usucapion over a moveable, or of 
possessio longi temporis over an immoveable. 


5. Ex his itaque apparet, per liberos 
homines quos neque nostro juri sub- 
jecfcos h&bemus, neque bona tide possi- 
demus; item per alienos servos in qui- 
bos neque usumfructum h&bemus neque 
possessionem justam, nulla ex causa 
nobis acquiri posse. Et hoc est quod 
dicitur. per extraneam personam nihil 
acquiri posse: excepto eo quod per li» 
be ram personam, veluti per procurato- 
rem, placet non solnm scientibus sed et 
ignorantibus nobis acquiri possessionem, 
secundum divi Seven constitutionem, et 
per hanc possessionem etiam dominium, 
si dominus fait qui tradidit, vel usuca¬ 
pion em aut longi temporis praeacripfion- 
em, si dominus non sit. 


5. Hence it appears that we cannot 
acquire by means of free persons not in 
our power, or possessed by us bona fide ; 
nor by the slave of another, of whom 
wc^ have neither the usufruct nor the 
possession. And this is meant, when it 
is said, that nothing can be acquired by 
means of a stranger; except, indeed, 
that according to the constitution of the 
emperor Severus, possession may be ac¬ 
quired for us by a free person, as by a 
procurator, not only with, but even with¬ 
out our knowledge; and by this posses¬ 
sion we acquire the property, if it was 
the owner vrho delivered the thing, or 
the usucapion or prescription longi tern 
ports, if it was not. 


Gai. ii. 95; C. iv. 27, 1; D. xli. 1. 20. 2; C. vii. 32. 1. 


The rule of the older law was that no person could be represented 
per extraneam personam , i.e. by a person who was not under his power, 
in any of those acts which were regulated by the civil law. Thus, no 
one could acquire the ownership of a thing for another; if he received 
anything, as, for instance, by mancipation or in jure cessio , although he 
received it expressly from another, still this other person did not 
thereby acquire the property in' the thing. But a mere natural fact 
such as that of possession could take place for the benefit of one person 
through another person, if the person for whose benefit the thing was 
possessed had but the intention of profiting by it, and then this pos¬ 
session might lead through usucapion to ownership. If, however, a 
person was charged with the management of the affairs of another, he 
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could exercise an intention of possessing for the benefit of the person 
for whom he acted, which a mere stranger could not; and thus it was 
possible non solum scientibus sed etiam ignorantibus, i.e. for persons who 
did not know even of the fact of possession, to acquire legal possession 
through an agent. But, though the text would be likely to mislead us, 
we learn from the constitution of Severus and Antoninus (C. vii. 32. 1), 
which does not appear to have made any great change in the law, that 
usucapion did not commence until the person, for whose benefit the 
thing was possessed, knew of the possession. If the procurator received 
possession from a person who was the owner, then it was not a ques¬ 
tion of getting ownership by usucapion, and the ownership immediately 
passed to the person for whom the procurator was acting, even though 
this person did not know of what was done. Si procurator rem mihi 
emerit ex mandato meo eique sit tradita > meo nomine , dominium mihi, id esl 
proprietas , adquiretur etiam ignoranti. (D. xli. 1. 13.) 

6. Hacterms tantisper admonuisse 6. What we have said respecting* the 
sufficit, quemadmodum singula res nobis modes of the acquisition of particular 
acquirantur; n&m legatorum jus, quo et things, may suffice for the present. For 
ipso jure singulse res nobis acquiruntur, we shall speak more conveniently here- 
item fideicommissorum ubi singulse res after of the law of legacies, by which 
nobis relinquuntur, opportunius inferi- also we acquire property in particular 
oro loco referemus. Videamus itaque things, and of Jideicommissa, by which 
nunc quibus modis per universitatem res particular things are left us. Let us 
acquiruntur: si cui ergo heredes facti now speak of the modes of acquiring per 
sum us, sive cujus bonorum possessionem universitatem. If we are made heir, or 
petierimus, vel si quem arrogaverimus, seek possession of the goods of any one, 
vel si cujus bona libertatum conservan- or arrogate any one, or goods are ad- 
darum causa nobis addicta fuerint, ejus judged to us in order to preserve the 
j-es omnes ad nos transeunt. Ac prius liberty of slaves, in these cases all that 
de hereditatibus dispiciamus, quarum belonged to the person to whom we sue- 
duplex conditio est, nam vel ex testa- ceed passes to us. First let us treat of 
mento vel ab intestato ad nos pertinent; inheritances, which may be divided into 
et prius est, ut de his dispiciamus quae two kinds, according as they come to us 
ex testamento nobis obveniunt. Qua in by testament or ab intestato. We will 
re necessarium est initium de ordinandis begin with those which come to us by 
testamentis exponere. x testament; and for this, it is necessary 

in the first place to explain the formali¬ 
ties requisite in making testaments. 

Gai. ii. 97-100. 


We now pass to the acquisition of a universitas rerum , to the cases 
in which one man succeeded to the persona of another, and acquired in 
a mass all his goods and all his rights. (See Introd. bcc. 74.) 
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Tit. X. DE TESTAMENTIS ORDINANDIS. 

Testamentum ex eo apjjellatur, quod The word testament is derived from 
testatio mentis eat. testatio mentis; it testifies the determi¬ 

nation of the mind. 

D. xxviii. 1. 1. 


With respect to this derivation it is scarcely necessary to say that 
mentum is merely a termination, and not derived from mens. Dlpian 
(Reg. 20. 1) gives as a definition of a testament, mentis nostra justa con - 
testatio , in id solemniter facta , ut post mortem nostram valeat; and Modes- 
tinus (D. xxviii. 1. 1) gives voluntatis nostra justa sententia de eo quod 
quiz post mortem suam fieri wit; the word justa implying in each, that, 
in order to be valid, the testament must be made in compliance with 
the forms of law. 


1. 8ed ut nihil antiqultatis penitus 
ignoretur, sciendum est dim quidem duo 
genera testamentorum in usu fuisse: 
quorum altero in pace et in otio uteban- 
tur, quod calatis comitiis appellabant; 
altero, cum in praelium exituri essent, 
quod procinctum dicebatur. Accessit 
deinde tertium genus testamentorum, 
quod dicebatur per «s et libram, scilicet 
quia per emancipationem, id est, imagi- 
n&ri&m quamdam venditionem, age- 
batur, quinque testibus et librlpende 
civibus Romanis pubeiibus prsesentibus, 
et eo qui familial emptor dicebatur. Sed 
ilia quidem priora duo genera testa- 
men to lmm ex veteribus temporibus in 
desuetudinem abierunt; quod vero per 
«s et libram fiebat, licet diutius percnan- 
Bit, attamen partim et hoc in usu esse 
desiit. 


1. That nothing belonging to antiquity 
may be altogether unknown, it is neces¬ 
sary to observe, that formerly there 
were two kinds of testaments in use: the 
one was employed in times of peace, and 
was named calatis comitiis, the other 
was employed at the moment of setting 
out to battle, and was termed procinctum. 
A third species was afterwards added, 
called per as et libram , being effected by 
mancipation, that is, an imaginary sale 
in the presence of five witnesses, and the 
libripenSi all citizens of Rome, above the 
age of puberty, together with him who 
was called the emptor familia. The two 
former kinds of testaments fell into dis¬ 
use even in ancient times; and that made 
per cts et libram also, although it has 
continued longer in practice, has now in 
part ceased to be made use of. 


Gai. ii. 101-104. 


When the head of a family died, the law in ancient times deter¬ 
mined on whom his persona , that is, the aggregate of his political and 
social rights, should devolve. But we cannot say that there was any 
definite period of Roman history when a man could not make a will. 
Originally, as we learn from the text which is borrowed from Gams, 
testaments were made in the comitia calata, or in procinctu. By calata 
comitia is meant the comitia curiata summoned (calata) for the despatch 
of what we may term private business. This took place twice a year. 
We do not know how far it was open to any one at the meeting to 
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oppose a testament, or whether the comitia merely registered the testa¬ 
ments declared in their presence. Subsequently the mode of making 
testaments per css et libram , that is, by a fictitious sale, was introduced, 

# and both this mode and that of declaration before the comitia euriata 

were used indifferently, nor is there any evidence to show that the one 
form was considered more appropriate to the patres than the other. 
Only members of the patrician gentes sat in the comitia euriata , but that 
is no reason why the plebeians should not have come before these 
comitia to declare their testaments. The Twelve Tables declared uti 
legassit super pecunia tutelage sues rei , ita jus esto , that is, every one's 
testamentary dispositions should be carried into effect, and the neces¬ 
sity for the provision may have arisen from some kind of tampering on 
the part of members of the comitia with the testaments of plebeians. 

Prodnctus properly means an army in marching and fighting 
order. Prodnctus est expeditus et armatus exerdtus (Gai. ii. 101). 
The testament is said to be prodnetum , but properly it ought to be in 
prodnctu factum. Cicero speaks (de Or. i. 53) of the testament in pro - 
cinctu as then in use, and describes it as made sine Ubra et tabulis, that 
is, without the forms usual in the testamentum per ass et libram . 

In the testamentum per ass et libram , the hereditas was sold by manci - 
patio to the purchaser. Originally the testator sold the inheritance 
to the person who was really to be the heir. The purchaser, as Gaius 
expresses it, heredis locum obtinebat, and the testator instructed him how 
he wished his property to be disposed of after his death. But as the 
sale was irrevocable, a testator might be very glad to escape from pro¬ 
claiming an heir whose position he could not afterwards affect. The 
object was attained by selling the inheritance to a third person ; and 
the families emptor came to be thus a mere stranger, who was only 
appointed dieis gratia , to go through the form of sale. (Gai. ii. 103.) 
The process of selling to this fictitious stranger is given at length in 
Gaius (ii. 104). The testator summoned five witnesses, and a balance- 
holder (i libripens ), and then gave by mancipation his inheritance to the 
purchaser. The purchaser, on receiving it, instead of using the ordi¬ 
nary form, pronounced these words, Familiam pecuniamque tuam endo 
mandatam tutela custodelaque mea redpio eaque quo tu jure testamentum 
facere possis secundum legem publicam hoc cere (or, as some added, anea- 
que libra) esto mihi empta : he then, after striking the scale with it, gave 
the piece of copper to the testator, as the price of the inheritance. The 
testator then stated aloud the terms of his will, if he wished to make 
his testament orally, or if he had written down the terms of his testa¬ 
ment he produced the tablets on which his testament was written, and 
said, Hose ita , ut in his tabulis cerisque scripta sunt , ita do , ita lego , ita 
testor, itaquevos, Quirites , testimonium mihi perhibetote. This auuounce- 
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ment of his wishes was termed nuncupatio. Nuncupate est palam 
nominate. (Gai. ib.) The term is properly applicable to the oral state¬ 
ment ; but the expression of the testator’s wishes was really considered 
as always made orally, as the announcement that the written docu¬ 
ments contained a declaration of the testator’s wishes was taken as a 
compendious mode of stating what those wishes were. (Gai. ib.) 

The concluding words of the paragraph, pattern et hoc in usu esse 
desiity allude to the change above mentioned from a sale to the real heir 
to a sale to a stranger. The sale became a mere matter of form, and 
the testament was that which the testator wrote. When the mode of 
making testaments by the calata comitia fell into disuse we do not know, 
but probably at an early time of the Republic. The imperial consti¬ 
tutions (see next Title) gave all soldiers the power of making a testa¬ 
ment without observing the usual forms, and the testament of soldiers 
under the Empire were valid, not being made in procinctu, that is, by 
virtue of the army being regarded as an assembly of citizens, but by 
the power which was given to each soldier of making an informal testa¬ 
ment. In what way they gave greater liberty to the soldier than the 
old power of making the will in procinctu we cannot say; but probably 
the making of the testament in procinctu was connected with the taking 
of the auspices, and thus was more liable to be declared informal. 

2. Sed predicta, qnidem nomina testa- 2. These three kinds of testament be- 
mentoram ad jns civile referebantur. longed to the civil law, but afterwards 
Postea vero ex edicto pretons forma another kind was introduced by the 
alia faciendorum testamentorum intro- edict of the pra©tor By the jus honor - 
ducta est; jure enim honorario nulla ariwn no sale was necessary, but the 
emancipatio desiderabatur, sed septem seals of seven witnesses were sufficient, 
teetium signa suificiebant, cum jure The seals of witnesses were not required 
civili signa testium non erant necessaria. by the civil law. 

There was no necessity, as the text tells us, that a written will made 
in the old form per ces et libram should be sealed. After the praetorian 
form of making wills became usual, a senatus^onsultum provided (as we 
learn from Paulus, S. R. v. 25. 0) that a written testament should be 
made on tablets of wax. These tablets were held together at one 
margin with a wire, and in the opposite margin there was a perforation 
made through all the tablets, and through this was passed a triple linen 
thread, and then the tablets were covered with wax on the outside, 
and the witnesses placed their seal (that is, made a mark with their 
rings) on this external wax. It was also customary for them to write 
their names, and to state whose will it was they had witnessed (D. 
xxviii. 1. 30), but this was not a necessary part of the form until made 
so by a constitution of Theodosius and Valentinian (C. vi. 23. 21). 
This constitution also permitted a will to be made in a roll, which, if 
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the testator wished to keep the terms secret, he might close and seal 
up, leaving the foot of the roll open, on which the witnesses were to 
put their seals and subscriptions. The testator was under this consti¬ 
tution to subscribe his name or get an eighth witness to subscribe it for 
him. 

The praetor, as the text informs us, permitted an heir instituted in 
a testament to have the inheritance, even though the form of mancipa¬ 
tion was not gone through. He could not, indeed, make this person 
heir, for it was necessary that an heir should derive his rights exclu¬ 
sively from the civil law: but he gave him the bonorum possessio, that is, 
permitted him to enjoy exactly what he would have enjoyed if he had 
been properly constituted heir, and ^hen usucapion soon made him 
Quiritanian owner. (See Bk. ii. Tit. 0.) The praetor, however, re¬ 
quired that the testament in which he was instituted should have been 
made in the presence and attested by the seals of seven witnesses. 
This was really the number of witnesses which there would have been, 
had the form of mancipation been gone through, if the Ubripens and 
familuz emptor were included. Thus the praetor, while dispensing with 
the mere form of mancipation, retained exactly the same check against 
fraud, which that form would have afforded. (See Ulp. Reg. 28. 6.) 


3. Sed cum paulatim, tam ex usu hom- 
inum quam ex constitutionum emenda- 
tionibus, coepit in unam conBonantdam 
jus civile et prsetorium jungi, constitu- 
tum eat ut uno eodemque tempoi*e (quod 
jus civile quodammodo exigebat) Beptem 
testibus adhibitis, et subscriptions tes- 
tium (quod ex constitutionibus inventum 
est) et ex edicto praetoris signacula tes- 
tamentis imponerentur: ut hoc jus tri- 
p&rtitum esse videatur, ut testes quidem 
et eorum pnesentia uno contextu, testa- 
men ti celebrandi gratia, a jure civili 
descendant; subscriptiones autem testa- 
toris et testium ex facrarum constitu- 
tionum obeervatione adhibeantur, signa¬ 
cula autem et testium numerus ex edicto 
protons. 


3. But when the progress of society 
and the imperial constitutions had pro¬ 
duced a fusion of the civil and the prae¬ 
torian law, it was established that the 
testament should be made all at one 
time, in the presence of seven witnesses 
(two points required by the civil law), 
with the subscription of the witnesses 
(a formality introduced by the constitu¬ 
tions), and with their seals appended, 
according to the edict of the prsetor. 
Thus the law of testament seems to have 
had a triple origin. The witnesses, and 
their presence at one continuous time for 
the puipose of giving the testament the 
requisite formality, are derived from the 
civil law; the subscriptions of the tes¬ 
tator and witnesses, from the imperial 
constitutions; and the seals of the wit¬ 
nesses and their number, from the edict 
of the prffitor. 


C. vi. 23. 21. 


The different formalities requisite were to be gone through one im¬ 
mediately following after another, so as to make the whole one trans¬ 
action. Est autem uno contextu nullum actum alienum testamento inter- 
miscere (D. xxviii. 1. 21. 8). 
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It was by the above-mentioned constitution, enacted in the reign 
of Valentinian the Third in the East, and of Theodosius the Second, 
his colleague, in the West, a.d. 439, that the new form of testament 
described in the text, and which received the name of testarnentum trir 
partiturriy was substituted for the ancient ones. But in the West the 
form per css et libram was never quite superseded, and traces of it are 
to be found even in the middle ages. 


4. Bed his omnibus & nostra constitu- 
tione, propter test&mentorum edncerita- 
tem, ut nulla fraus adhibeatur, hoc addi- 
tum est; ut per m&mim test&toris vel 
testium nomen heredis exprimatur, et 
omnia secundum illius constitutionis te- 
norem procedant. 


4. To all these formalities we have 
enacted by our constitution, as an addi¬ 
tional security for the genuineness of 
testaments, and to prevent fraud, that 
the name of the heir shall be written in 
the handwriting either of the testator or 
of the witnesses; and that everything 
shall be done according to the tenor or 
that constitution. 


C. vi. 25.29. 

This additional formality, imposed by Justinian, was afterwards 
abolished by him. (Nov. 119. 9.) 


5. Possunt autem omnes testes et uno 5. All the witnesses may seal the tes- 
annulo signare testarnentum. Quid enim tament with the same seal; for, as Poin- 
si septem annuli una sculptura fuerint, ponius says, what if the engraving on all 
secundum quod Pomponio visum est? seven seals were the same ? And a wit- 
Sed et alieno quoque annulo licet sig- ness may use a seal belonging to another 
nare. person. 

D. xxviii. 1. 22. 2. 


6. Testes autem adhiberi possunt ii 
cum quibus testamenti factio est. Sed 
neque mulier, neque impubes, neque 
servus, neque furiosus, neque mutus, 
neque surdus, nec cui bonis interdictum 
est, nec is quern leges jubent improbum 
intestabilemque esse, possunt in numero 
testium adhiberi. 


6. Those persons can be witnesses with 
whom there is testamenti factio. But 
women, persons under the age of pu¬ 
berty, slaves, madmen, dumb persons, 
deaf persons, prodigals restrained from 
having their property in their power, 
and persons declared by law to be worth¬ 
less and incompetent to witness, cannot 
be witnesses. 


D. xxviii. 1. 20. 4. 7; D. xxviii. 1. 26. 


When testaments were made per ces et libram , as no one could take 
part in the ceremony of mancipation who did not share in the jus Qui- 
ritium 9 no peregrinus, no one who had not the commercium 9 could be a 
witness to a testament. It was equally necessary that the seller, i.e. 
the testator, and the purchaser, that is (in the old form), the heir, 
should share in the jus Quiritium . And therefore no one who had not 
the commercium could take any part in the testamenti factio , the cere¬ 
mony of making a testament, either as testator, heir or witness; and 
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this was expressed by saying that they were not persons with who*- 
there was testamenti factio —mot persons, that is, with whom any citizen 
could join in such a ceremony. 

After the heir had ceased to take a part in the ceremony of manci- 
patiun, there was no longer any necessity for his having those qualifi¬ 
cations which enabled him to join in the ancient ceremony. Accord¬ 
ingly, any one who could take under a testament, or acquire for 
another, although unable to make a testament, was then said to have 
the testamenti factio « An infant, for instance, a madman, or even a 
child bora after the testator’s death, had the testamenti factio in the 
sense of being able to be heir (see Tit. 19* 4), and a person might thus 
have the testamenti factio in one character without having it in another. 
He could be heir, and yet be unable to be a testator or a witness. 

Women could take no part in such a solemn legal act as mancipation, 
and therefore could not be witnesses; nor could wprnen make wills if 
in the power of their father, or in the manus of their husband. If they 
were not in potestate , nor in manu , they could make a will, provided 
that the will was confirmed by the auctoritas of their tutor. By a ficti¬ 
tious sale, however, coemptio fiducice causa , a woman could free herself 
from the power of her tutor, and then she could make a will independ¬ 
ently of him. Infants and slaves could acquire by mancipation for 
those in whose power they were, but could not be witnesses. The 
prodigus cui bonis interdictum est was prevented from using his rights 
of oomrhercium^ and therefore could not take part in a mancipation. 
(D. xxviii. 1. 18.) The mutus had not the testamenti factio , because he 
could not utter the words of the nuncupation and the surdus also had 
not the testamenti faction because he could not hear the words of the emptor 
families. (Ulp. Frag. 20. 18.) By the later law, however, provision 
was made for giving validity to the wills of the deaf and dumb. (See 
infra , Tit. 12. 3.) 

A person who was made intestabilis for a crime could neither make a 
testament nor take part in the making of one. Among such persons 
were those condemned for libel, ob carmen famosum (D. xxviii. 1.18.1), 
for spoliation, repetundarum (D. xxii. 5. 15), or adultery (D. xxii. 5. 
14); or who, having acted as witnesses to a will, afterwards refused to 
acknowledge their signature and seal. (Theoph. Paraphr .) 


7. Sed cum aliquis ex testa bus testa¬ 
menti quidem faciendi tempore liber ex- 
istimabatur, postea vero servus apparent, 
tarn divus Hadiianus Catonio Vero quam 
postea divi Severus et Antoninus rescrip- 
serunt, sub venire se ex sua liberalitate 
testamento, ut sic h&beatur atque si ut 
oportet factum esset; cum eo tempore 


7. A witness, who was thought to be 
free at the time of making the testament, 
was afterwards discovered to be a slave, 
and the Emperor Hadrian, in his res¬ 
cript to Catonius Yerus, and afterwards 
the Emperors Severus and Antoninus by 
rescript, declared, that they would aid 
such a defect in a testament, so that it 


L 


Digitized by Google 



LIB. II. TIT. X. 


241 


quo testamentum edgn&retur, omnium should be considered as valid as if made 
consensu hie testis liberorum loco fuerit, quite regularly; since, at the time when 
neque quisquam esset qui status ei que- the testament was sealed, this witness 
stionem moveret. was commonly considered a free man, 

and there was no one to contest his status. 

C. vi. 23. 1. 

Regard was had only to what was the condition of witnesses at the 
time of signature, not at that of the death of the testator. (D. xxviii. 
1 . 22 . 1 .) 

8. Pater nec non is qui in potestate 8. A father, and a son under his pow- 

ejus eet, item quo fratresqui in ejusdem er, or two brothers under the power of 
p&tris potestate sunt, utrique testes in the same father, may be witnesses to the 
uno testamento fieri possunt; quia nihil same testament; for nothing* prevents 
nocet ex una domo plures testes $lieno several persons of the same family being 
negotio adhiberi. witnesses in a matter which only con 

cerns a stranger. 

Wo one of the same family with the testator or heir could be a wit¬ 
ness to the testament, a family comprising, in this sense, the head and 
those under his power; for they had so intimate a connection with each 
other that they might be said to be witnesses for themselves, if they 
were witnesses for each other. 

9. In testibus autem non debet esse, 9. But no person under power of the 

qui in potestate testatoris est. Bed et si testator can be a witness. And if a fili- 
filiusf&milias de castrensi peculio post usfamilia* makes a testament giving his 
missionem faciat testamentum, nec pater castrense peculiwu after leaving the 
ejus recte adhibetur testis, nec is qui in aimy, neither his father, nor any one in 
potestate ejusdem p&tris est; reproba- power of his father, can be a witness, 
turn est enim in ea re domesticum testi- For, in this case, the law does not allow 
monium. of the testimony of a member of the 

same family. 

Gai. ii. 105, 106. 

This had been a point on which the jurists were disagreed. Justinian 
here follows the opinion of Gaius (ii. 106), rejecting that of Ulpian and 1 
Marcell us. (D. xxviii. 1. 20.) The question could only arise respect¬ 
ing a testament made post missionem , as, if it were made during service, 
it would be entitled to the exemptions accorded to military testaments. 

10. Sed neque heres scriptus neque is 10. No person instituted heir, nor any 
qui in potestate ejus est, neque pater one in subjection to him, nor his father, 
ejus qui eum habet in potestate, neque in whose power he is, nor his brothei-s 
fi&tres qui id ejusdem patiis potestate under power of the same father, can be 
sunt, testes adhiberi possunt, quia totum witnesses; for the whole business of 
lioc negotium quod agitur testamenti making a testament is in the present 
ordinandi gratia, creditur hodie inter day considered a transaction between 
testatorem et heredem agi: licet enim the testator and the heir. But formerly 

16 
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totum jus tale conturbatum fuerat, et 
veteres quidem famili® emptorem et eos 
qui per potestatem ei co&dunati fuerant, 
testimoniis repellebant, heredi et iis qui 
per potestatem ei conjuncti fuerant, con- 
cedebant testimonia in testamentis prse- 
stare. Licet ii qui id permittebant, hoc 
jure minime abuti eos debere suadebant. 
Tamen nos eamden obsei r vationem corri- 
gentes, et quod ab illis suasum est in 
legis necessitatem transferentes, ad imi- 
tationem pristini famili® emptoris, meri- 
to nec heredi qui imaginem vetustissimi 
familiae emptoris obtinet, nec aliis per- 
sonis quse ei, ut dictum est, conjunct® 
sunt, licentiam concedimus eibi quodam- 
modo testimonia pr®stai-e: ideoque nec 
ejusmodi veteres constitutiones nostro 
codici inseri permisimus. 


there was great confusion; for although 
the ancients would never admit the testi¬ 
mony of the families ernptor, nor of any 
one connected with him by the ties of 
patria potestas, yet they admitted that 
of the heir, and of persons connected 
with him by the ties of patria potestas[ 
only exhorting them not to abuse their 
privilege. We have corrected this, 
making illegal what they endeavored 
to prevent by persuasion. For, in imi¬ 
tation of the old law respecting the fami¬ 
nes ernptor , we refuse to permit the heir, 
who now represents the ancient families 
ernptor, or any of those connected with 
the heir by the tie of patria potestas , to 
be, so to speak, witnesses in their own 
behalf; and accordingly we have not 
suffered the constitutions of preceding 
emperors on the subject to be inserted 
in our code. 


Gai. ii. 108. 


When the heir had ceased to be the families ernptor, he was no party 
to the transaction, and therefore, it was considered, he could be a 
witness. Gaius (ii. 108) reprobates the custom, and Justinian here 
pronounces it illegal. Under his legislation, there being no longer any 
families ernptor, the whole transaction, to use the language of the ancient 
mode, was between the testator and the heir. 


11. Legatariis autem et fideicommis- 11. But we do not refuse the testimony 
saiiis, quia non juris successores sunt, of legatees, or persons taking jideicom- 
et aliis personis quae eis conjunct® sunt, missa, or of persons connected with 
testimonium non denegavimus. Imo in them, because they do not succeed to 
quadam nostra constitutione et hoc speci- the rights of the deceased. On the eon- 
aiiter concessimus, et multo magis iis trary, by one of our constitutions we 
qui in eorum potestate sunt, vel qui eos have specially granted, them this privi- 
habent in potestate, hujusmodi licentiam lege ; and we give it still more readily 
damus. to persons in their power, and to those 

in whose power they are. 

Gai. ii. 108. 

It would appear that the objection of his being interested, which 
would make the heir an unfit witness, might also have been urged 
against the legatee; but the legatee was admitted as a witness on the 
technical ground of his not being the successor of the testator. The 
inheritance was not transmitted to him, and he was thus looked on as 
a stranger. 

By the Senatus-oonsultum Libonianum, passed in the regin of Tibe¬ 
rius, a.d. 16 , it was provided that if a man wrote a testament for 
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another, everything which he wrote in his own favor should be null. 
He could not, therefore, make himself a tutor (D. xxvi. 2. 29), au heir, 
or a legatee. (D. xxxiv. 8.) 

12. Nihil autem interest, testamentum 12. It is immaterial, whether a testa- 
in t&bulis an in chartis membranisve, ment be written upon a tablet, upon 
vel in alia materia fiat. paper, parchment, or any other sub¬ 

stance. 

D. xxxvii. 11.1. 


13. Sed et unum testamentum pluribus 
codicibus conficere quis potest, secun¬ 
dum obtinentem tamen obeervationem 
omnibus factis: quod interdum etiam 
necessarium est, veluti si quis naviga- 
turus et secum ferine et domi relinquere 
judiciorum suorum contestationem velit, 
vel propter alias innumerabiles causas 
qute humanis necessitatibus imminent. 


13. Any person may execute any 
number of duplicates of the same testa¬ 
ment, each, however, being made with 
prescribed forms. This may be some¬ 
times necessary; as, for instance, when 
a man who is going a voyage is desirous 
to carry with him, and also to leave at 
home, a memorial of his last wishes; 
or for any other of the numberless rea¬ 
sons that may arise from the various 
necessities of mankind. 


D. xxviii. 1. 24. 


Each codex was an original testament, valid only if itself made with 
all the solemnities which would have been requisite had it been the 
only o^e. 


14. Sed haec quidem de testamentis 
qu® in scriptis conticiuntur. Si quis 
autem sine scriptis voluerit ordinare 
jure civili testamentum, septem testibus 
adhibitis et sua voluntate coram eis 
nuncupata, sciat hoc perfectissimum 
testamentum jure civili firmumque con- 
stitutum. 


14. Thus much may suffice concerning 
written testaments. But if any one 
wishes to make a testament, valid by 
the civil law, without writing, he may 
do so, if, in the presence of seven wit¬ 
nesses, he verbally declares his wishes, 
and this will be a testament perfectly 
valid according to the civil law, and 
confirmed by imperial constitutions. 


Thus a testator under the legislation of Justinian might either make 
his testament according to the form described in paragraph 3, or 
orally before seven witnesses. 

fSua voluntate nuncupata. The word nuncupate was originally used 
to express the declaration of the testator's intentions, whether the 
testament was written or not; but later usage appropriated the term 
nuncupata to testaments where there was no written will, and where 
the testator declared his wishes orally 
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Tit. XI. DE MILITARI TESTAMENTO. 

Supradicta diligetis observatio, in The necessity for the observance of 
ordin&ndis testamentis, militibus prop- these formalities in the constmction of 
ter nimiam iropeiitiam constitutionibus testaments, has been dispensed with by 
prineipalibus remissa est; nam quamvis the imperial constitutions, in favor of 
ii neque legitimum numerum testium military pei*8ons, on account of their 
adhibuerint neque aliam testamentorum excessive unskilfulness in such matters. 
8olemnitatem observaverint, recte niki- For, although they neither employ 
lominus testantur: videlicet, cum in ex- the legal number of witnesses, nor ob- 
peditiouibus occupati sunt, quod merito serve any other requisite solemnity, yet 
nostra constitutio introduxit. Quoquo their testament is valid, but only if made 
enim modo voluntas ejus suprema in- while they ai*e on actual service, a pro- 
veniatur, sive scripta sive sine scrip- viso introduced by our constitution with 
tura, valet testamentum ex voluntate good reason. Thus in whatever manner 
ejus. XLLia autem temporibus, per quie the wishes of a military person are 
citva expeditionum necessitatem in aliis expressed, whether in writing or not, 
locis vel suis aedibus degunt, minime the testament prevails by the mere 
ad vindicandum tale privilegium adju- force of his intention. But during the 
vantur; sed testai*i quidem, etsi filii- times when they are not on actual ser- 
familiarum sunt, pi*opter militiam con- vice, and live at their own homes, or else- 
ceduntur, jure tamen communi, eadem where, they are not permitted to claim 
observatione et in eonim testamentis this privilege. A soldier, although a 
adhibenda, quam et in testamentis filiusfamilias , gains from military ser- 
paganorum proxime exposuimus. vice the power of making a testament; 

but, in this case, the same formalities 
are required to be observed* as we 
above explained to be necessary for 
the testaments of civilians. 

Gai. ii. 109 j C. vi. 21.17. 

The privilege of making valid testaments, independent of any 
formality, was one given to soldiers, among many others of a similar 
kind, rather as a special favor to them than from any consideration 
for their rdmia imperitia. It dates from the time of Julius Caesar, who 
granted it as temporary concession. It was made a general rule by 
Nerva, and confirmed by Trajan. If the testament of a soldier were 
written, no witness was necessary; but if not, it is doubtful whether 
one witness was sufficient to prove it; probably one witness sufficed, 
although the law, at any rate after the time of Constantine, required, 
as a general rule, that two witnesses at least should be produced in 
every case. (D. xxii. 5. 12; D. xlviii. 18. 17.) A soldier in the 
power of a father might make a testament disposing of his cas- 
trense , and uuder Justinian, his quasi castrense peculium. If he made 
it while on service, he need observe no formality in making the testa¬ 
ment; if he did not make it while on service, he was bound to 
observe the usual formalities. (Gai. ii. 106.) The concluding words of 
the section are meant to express that it was by military service that 


Digitized by ^.ooQle 



LIB. IL TIT . XI. 


245 


the flliusfamilias gained the power of disposing at any time of his 
pecuUum castrense , but that this general right, unless the soldier was 
on service, had to be exercised with the observance of the usual forms. 
Whether before the time of Justinian the soldier could make a military 
testament when not serving on a campaign is doubtful. 

1. Plane de testamentis militum divufl 1. The Emperor Trajan wrote as fol- 
Trajanus Statilio Severo ita rescripsit: lows, in a rescript to Statilius Severus, 

4 Idprivilegiumquodmilitantibusdatum with respect to military testaments: 
est, ut quoquo modo facta ab iis testa- 4 The privilege, given to military per- 
menta rata sint, sic intelligi debet, ut sons, that their testaments, in whatever 
ntique prius cons tare debeat testa- manner made, shall be valid, must be 
mentum factum esse, quod et sine scrip- understood as meaning that it must first 
tura a non militan tibus quoque fieri po- be clear that a testament has been made 
test. Is ergo miles de cujus bonis apud (a testament may be made without writ- 
te quaritur, si convocatis ad hoc homini- ing even by persons not on military ser- 
bus ut voluutatem su&m testaretur, ita vice). If, then, it appears that the 
locutus est ut declai-ai-et quem vellet sibi soldier, concerning whose goods the 
heredem esse, et cui libertatem tribuere, action before you is now brought, did, 
potest videri sine scripto hoc modo esse in presence of witnesses, called expressly 
test&tus, et voluntas ejus rata habenda for the purpose, declare who he wished 
est. Ceterum, si (ut plenimque ser- should be his heir, and to what slave he 
monibus fieri solet) dixit alicui. Ego te wished to give freedom, he shall be con- 
heredem facio, aut bona mea tibi relin- sidered to have made in this way a tes- 
quo, non opertet hoc pro testamento lament without writing, and effect shall 
observari: nec ullorum magis interest be given to his wishes. But if, as is 
quam ipsorum quibus id privilegium often the case in the course of convei*sa- 
datum est, ejuBmodi exemplum non ad- tion, he said to some one, 44 1 appoint 
mitti; alioquin non difficultur post mor- you my heir,” or, 44 1 leave you all my 
tern alicujus militia testes existerent, qui estate,” such words must not be regarded 
affirmarent ae audisse dicentem aliquem as a testament. No one is more inter- 
relinquere se bona cui visum sit, et per ested than soldiers themselves that such 
hoc vera judicia subverterentur.' a precedent shall not be admitted; other¬ 

wise it would not be difficult to procure 
witnesses who, after the death of a sol¬ 
dier, would affirm that they had heard 
him bequeath his estate to whomever they 
pleased to name; and thus the real inten¬ 
tions of soldiers might be defeated.' 

D. xxix. 1. 24. 

Convocatis ad hoc hominibus . There was no necessary ceremony of 
calling witnesses. If there was but proof of what the soldier’s wishes 
were, and that he had declared them while on service, that was enough. 

2. Quinimo et mutus et surd us miles 2. A'soldier though dumb and deaf 

testamentum facere potest. may make a testament. 

D. xxix. 1. 4. 

It might happen, as Theophilus suggests, that a soldier, incapaci¬ 
tated for actual service by becoming deaf or dumb, might yet not have 
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received his missio causcma (discharge for an accidental reason). A 
testament made by him in the interval between his loss of capacity 
and his discharge would be considered entitled to all the privileges 
of a military testament. 


3. This privilege is only granted by 
the imperial constitutions to military 
men. as long as they are on service, and 
live in the camp. Therefore, veterans 
after their discharge, or soldiers not in 
the camp, can only make their testa¬ 
ments by observing the forms required 
of all Roman citizens. And if a testa¬ 
ment be made in the camp, and the 
solemnities of the law are not observed, 
it will continue valid only for one year 
after discharge from the army. Sup¬ 
pose, therefore, a soldier Bhould die 
within a year after his discharge, but 
the condition imposed on the heir should 
not be accomplished until after the year, 
would his testament be valid, on the 
analogy of the testament of a soldier? 
We answer, it would be so valid. 

D. xxix. 1. 38, pr. and 1. 

A soldier enjoyed the privilege of making a military testament 
while his name was inscribed on the list of the army (in numeris), and 
also for a year after it had been taken off, but this only provided he 
were not discharged ignominia caush. (D. xxix 1. 88). The doubt as 
to the validity of a military testament, containing a condition under 
the circumstances mentioned in the text, arose from the doctrine of 
Roman law, that when the institution of the heir was conditional, the 
operation of the testament dated from the accomplishment of the con¬ 
dition, not from the death of the testator. If, therefore, the soldier 
J died within a year after he had quitted the service, but the condition 
was not accomplished until the year was expired, the testament did 
not, strictly speaking, take effect within the year; and therefore Jus¬ 
tinian removes a difficulty which a rigorous adherence to the letter of 
the law suggested. 


3. Sed hactenus hoc illis a princip&li- 
bus constitutionibus conceditur, qua- 
tenus militant et in eastris degunt. Post 
missionem vero vetei*ani, vel extra castra 
alii si faciant adhuc militantes testamen- 
tum, communi omnium civium Romano- 
rum jure facere debent; et quod in cas- 
tris fecerint testamentum, non communi 
jure, Bed quomodo voluerint, post mis¬ 
sionem intra annum tantum valebit. 
Quid ergo si intra annum decesserit, 
conditio autem heredi adscripta post 
annum extiterit ? An quasi militis tes¬ 
tamentum vale&t ? Et placet valere 
quasi militia. 


4. Sed et si quis ante militiam non 
jure fecit testamentum, et miles factus 
et in expeditione degens resignavit illud 
et qusedam adjecit sive detraxit, vel 
alias manifesta est militis voluntas hoc 
valere volentis, dicendum est valere hoc 


4. If a man, before becoming a sol¬ 
dier, has made his testament irregularly, 
and afterwards, while on service, opens 
it, and adds something or strikes some¬ 
thing out, or in any other way makes 
his wish manifest that this testament 
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testamentum quasi ex nova militia volun- should be valid, it must be pronounced 
tale. to be so, as being, in fact, a new testa¬ 

ment made by a soldier. 

D. xxix. 1. 20. 1. 

A 

If the soldier manifested his intention of adhering to the disposi¬ 
tions of his old testament, this was as much a fresh expression of his 
wishes as if he had made a new testament. If he was altogether silent 
on the subject, an informal testament made before his becoming a 
soldier was not valid, as it was necessary that there should be a posi¬ 
tive declaration of his wishes made while he was on service to make 
his testament valid as a military one. 

5. Denique et si in adrogationem da- 5. If a soldier is given in arrogation, 

tns fnerit miles, vel filiusf&milias eman- or, being a JUiuqfamilias, is emancipa- 
cip&tus est, testamenturn ejus quasi ex ted, his testament is valid as though by 
nova militia voluntate valet, nec videtur a new expi*ession of the wishes of a sol- 
capitis deminutione irritum field. dier; and is not considered as invali¬ 

dated by the capitis demmutio he has 
undergone. 

D. xxxix. i. 22, 23. 

By the law of Rome every testament became void, irritum , by the 
testator, after its execution, suffering any of the three kinds of capitis 
deminutio. With soldiers it was otherwise; their testament was not 
invalidated by undergoing either of the two greater kinds of deminutio, 
if it was merely for an 'infraction of military law that they were con¬ 
demned to a punishment involving either of these kinds of alteration 
of status. (D. xxviii. 3. 6. 6.) Nor was it ever invalidated by their 
undergoing the third and least kind. The will of the soldier was sup¬ 
posed to be exercised so as to declare his wish that the old testament 
should be valid (quasi ex nova militis voluntate); and in this case it does 
not appear that any positive declaration of such a wish was necessary. 
His testament, made previous to his change of status , was effectual, to 
the fullest extent it could be in the new position he occupied. The 
testament made by a paterfamilias respecting his property became, 
after arrogation, an effectual disposition of his castrense peculium ; and 
one made by a filiusfamUias respecting his castrense peculium became, 
after emancipation, an effectual disposition of all his property. 

6. Sciendum t&men eat quod, ad ex- 
emplum castrensis peculii, tarn anterio- 
res leges quam principales constitutio¬ 
nal quibusd&m quam castrensia dede- 
nuit peculia et horum quibusd&m per- 
misum erat eti&m in potestate degenti- 
bus test&ri. Quod nostra constitute 
Utins extendens permisit omnibus, in 


6. We may here observe, that, in imi¬ 
tation of the castrense peculium, both old 
laws and imperial constitutions have 
permitted certain persons to have a. 
quasi-castrense peculium, and some of 
these persons have been permitted to 
dispose of this peculium by testament, 
although they were in the power of 
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his tantummodo peculiis, testari quidem another. Oar constitution has extended 
Bed jure communi. Cujus constitution^ this permission to all those who have 
tenore perspecto, licentiaest nihil eorum, this kind of pectdinni, but their testa- 
quae ad prsefatum jus pertinent, igno- ments must be made with the ordinary 
rare* formalities. By reading this constitu¬ 

tion a person may learn all that relates 
to the privilege we have mentioned 

We must not suppose, from the expression anteriores leges , that the 
peculium quasi-castrense belongs to a time of law when leges were really 
made. It is even doubtful, as we have said before, whether the pas¬ 
sages in which it is mentioned by Ulpian, the only writer before Con¬ 
stantine who is supposed to refer to it, are genuine. (See note on Tit. 
9. 1.) 

Horum quibusdam. The right of disposing by testament of the 
quasi-castrense peculium had, before Justinian, been granted only to 
certain privileged classes, such as consuls and presidents of provinces, 
among those who were permitted to hold this kind of peculium. (C. 
iii. 28. 37.) Justinian granted it to all. (C. vi. 22. 12.) 

It is to be observed, that soldiers had other testamentary privileges 
besides those mentioned in the text. They could institute as heirs 
persons who were generally incapacitated, such as those who had been 
deportati, or who were peregrini. (Gai. ii. 110.) They were not obliged 
formally to disinherit their children, their testament was not set aside 
as inofficious (C. iii. 28. 9), they could give more than three-fourths of 
their property in legacies (C. vi. 21. 12), they could die partly testate 
and partly intestate (D. xxix. 1. 6), and could dispose of the inheri¬ 
tance by codicils (D. xxix. 1. 36). The succeeding Title will show how 
much they thus differed from ordinary citizens. 


Tit. XII. QUIBUS NON EST PERMISSUM FACEEE 
TESTAMENTUM. 


Non t&men omnibus licet facere testa- 
mentum. Statim enim ii qui alieno juri 
subjecti sunt, testamenti faciendi jus non 
habent, adeo qui dem at quamvis paren- 
tes eis permiserint, nihilo magis jure 
testari possint: exceptis iis quos antea 
enumeravimus, et prrecipue militibus 
qui in potestate parentum sunt, quibus 
de eo quod in castris acquisierunt, per- 
missum est ex constitution ibus princi- 
pum testamentum facere. Quod quidem 
jus ab initio tantum militant!bus datum 
est, tam ex auctoritate divi August! 


The power of making a testament is 
not granted to every one. In the first 
place persons in the power of others 
have not this light; so much so, that, 
although parents give permission, still 
they cannot make a valid testament. 
We must except those whom we have 
already mentioned, and particularly 
JUiifamiliarum who are soldiers, for 
the imperial constitutions have given 
them the power of bequeathing whatever 
they have acquired while on actual ser¬ 
vice. This permission was at first grant- 
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quam Nerve, nec non optimi imperato* 
ids Trajani; postea vero subscription© 
divi Hadriani etiam dimissis a militia, id 
eat, veteranis concesaum eat. Itaque si 
quod fecerint de castrenai peculio teat-a¬ 
mentum, pertinebit hoc ad eum quem 
heredem reliquerint. Si vero inteatati 
deceaserint, nuliia liberie vel fratribus 
superstitibus, ad parentes eorum jure 
communi pertinebit. Ex hoc intelli- 
gere possum us, quod in castiis acquisi- 
erit miles qui in potestate patria est, ne- 
que ipsum patrem adimere posse, neque 
patria creditoi*ea id vendere vel aliter 
inquietare, neque patre mortuo cum fi*a- 
tribua commune esse, sed scilicet pro- 
prium ejua esse id quod in castris acqui- 
aierit; quamquam jure civili omnium qui 
in potestate parentum sunt, peculia pe- 
rinde in bonis pare n turn computantur ac 
si servoruin peculia in bonis dominorum 
numerantur; exceptia videlicet iis qua 
ex saci-is constitutionibua et prtecipue 
noatris propter diversaa cauaas non ac- 
quiruntur. Praaeter hoB igitur qui caa- 
treuse habent, si quis alius filiusfamilias 
teatamentum feoerit, inutile eat, licet 
sum potestatis factus decesserit. 


ed by the Emperors Augustus and Ner- 
va, and the illustrious Emperor Trajan, 
to soldiers on service only; but after¬ 
wards it was extended by the Emperor 
Hadrian to veterans, that is, to soldiere 
who had received their discharge; and 
therefore, if a filiusfamilias disposes by 
testament of his castrense peculiwn, this 
peculium will belong to the person 
whom he makes his heir; but, if he dies 
intestate, without children or blethers, 
this peculium will then belong, accord¬ 
ing to the ordinary law of the patria po- 
testas to the person in whose power he is. 
We may hence infer, that whatever a 
soldier, although under power, has ac¬ 
quired while on service, cannot be taken 
from him even by his father, nor can his 
father’s creditors sell it, or otherwise 
disturb the eon in his possession, nor is 
he bound to share it with brothers upon 
the death of his father, but it remains 
his sole property, although, by the civil 
law, the peculia of all those who are in 
the power of parents, are reckoned 
among the goods of their parents, exactly 
as the peculium of a slave is reckoned 
among the goods of his master; those 
goods excepted, which, by the constitu¬ 
tions of the emperors, and especially by 
our own, are prevented, for different 
reasons, from being so acquired. With 
the exception, therefore, of those who 
have a castrense or quasi-castrensepeculi - 
um, if any other filiusfamilias makes a 
testament, it is useless, although he 
become sui juris before his death. 


D. xxviii. 1. 6; D. xxix. 1. 1; C. vi. 61. 3, 4; C. vi. 59. 11 $ D. xlix. 17. 12; D. 
xxxvii. 6. 1. 15; D. xxviii. 1.19. 


The first thing, says G&ius (ii. 114), which we have to inquire, if 
we wish to know whether a testament is valid, is whether the person 
who made it had the testamenti f 'actio , that is, in this instance, could 
take the part of testator in the making of a testament. To be able to 
do this he must have the commercium ; and further, he must be sui juris , 
or otherwise, as he could have no property, he could have nothing to 
dispose of by testament. Every Roman citizen who was sui juris had 
the right of making a testament, and if he was capable of exercising 
his right, and made a formal testament, this testament was valid. 

The text only gives one instance of persons who, as not being citi¬ 
zens sui juris, were unable to make a testament, viz., sons in the power 
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of their father; but, of course, all who, like slaves, peregrini , and persons 
who had undergone the greater or middle capitis deminatio , were not 
in the possession of the rights of citizenship, were equally debarred 
from making testaments. 

The filiutfamilias could have no property independently of his father, 
and he could not dispose of the property he might have if he became 
sui juris by outliving his father, because a future interest would not 
pass by mancipation. This was a part of the public law (testamenti f 'actio 
non privati sed publici juris est 9 D. xxviii. 1. 3), and could not be waived 
by the mere consent of a private individual. It required express enact¬ 
ment to alter the law, and it was so far altered as to permit a filins- 
familias to dispose by testament of a castrense or quasircastrense peculium. 
(See paragr. 6 of preceding Title.) If, however, the possessor of the 
peculium did not dispose of it by testament, the head of the family 
took it, previously to the time of Justinian, not as heir ab in testato , but 
as lawful claimant of a peculium. For the possessor, not having exer¬ 
cised the power the law gave him, was in the same position as if the 
law had never permitted such a disposition. Justinian deferred this 
claim of the head of the family, when the possessor of the peculium 
had left children or brothers. If he had not left any, the head of the 
family then took the peculium ; whether in right of his headship, or as 
heir ab inlestato , is a disputed point. We have, however, the authority 
of Theophilus in the paraphrase of this paragraph for supposing, that 
when Justinian in the text says he took it jure communi , it is meant 
that he took it by the right of pabria potestas , and there seems no neces¬ 
sity for understanding the passage otherwise. 

1. Praetera testamentum facer© non 1. Pensons, again, under the age of 
possunt impuberes, quia nullum eorum puberty cannot make a testament, 
animi judicium est; item furiosi, quia because they have not the requisite 
mente carent; nec ad rem pertinet, si judgment of mind, nor can madmen, for 
impubes postea pubes, aut furiosus they are deprived of their senses. Nor 
postea compos mentis factus fuerit et de- does it make. any difference that the 
cesserit. Furiosi autem, si per id tempus former arrive at puberty, or the latter 
fecerint testamentum quo furor eorum regain their senses before they die. But 
intermissus est, jure tesfcati esse viden- if a madman makes a testament during 
tur: certe eo, quod ante furorum fecerint, a lucid interval, his testament is valid; 
testamento valente ; nam neque testa- and, of course, a testament which he has 
menta recte facta, neque ullum aliud ne- made before being seized with madness 
gotium recte gestum, postea furor inter- is valid, for subsequent madness can in- 
veniens perimit. validate neither a previous testament 

validly made, nor any other previous 
act validly t>erforme< I. 

D. xxviiii. 1 20. 4. 

In this and the succeeding paragraphs of this Title instances are 
given of persons who have the right, but are not capable of exercising 
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it. A testament made by a person incapable of exercising the right 
was not rendered valid by his subsequently becoming capable, nor one 
made by a person capable rendered invalid by his subsequently becom¬ 
ing incapable. 

2. Item prodigus cui bonorum suorum 2. A prodigal, also, who is interdicted 
administratio interdicta est, testamen- from the management of his own affairs, 
turn facere non potest; sed id quod ante cannot make a testament; but a testa- 
fecerit quam interdictio suorum bono- ment made before such interdiction is 
rum ei fiat, ratum est. valid. 

D. xxviii. 1. 18. 


3. Item surdus et mutus non semper 
testamen turn facero possunt. Utique au- 
tem de eo surdo loquimur qui omnino 
non exaudit, non qui tarde exaudit; nam 
et mutus is intelligitur qui loqui nihil 
potest, non qui tarde loquitur Saepe 
etiam literati et eruditi homines variis 
causis et audiendi et loquendi facultatem 
amittunt. Unde nostra constitutio etiam 
his subvenit, ut certis casibus et modis 
secundum normam ejus possint testari, 
aliaque facere quae eis permissa sunt. 
Sed si quis post testamentum factum, 
adversa valetudine aut quolibet alio 
casu mutus aut surdus esse cceperit, 
ratum nihilominus ejus permanet testa¬ 
mentum. 


3. Again, a deaf and dumb person is 
not always capable of making a testa¬ 
ment : by deaf, we mean one who is so 
deaf as to be unable to hear at all, not 
one who hears with difficulty; and by 
dumb, we mean a person who cannot 
speak at all, not one who merely speaks 
with difficulty. For it often happens, 
that even men of good education lose by 
various accidents the faculty of hearing 
and Bpeaking. Our constitution, there¬ 
fore, comes to their aid, and permits 
them, in certain cases, and with certain 
forms, to make testaments, and do 
many other acts according- to the rules 
therein laid down. But if any one, after 
making his testament, become deaf or 
dumb by reason of ill health or any 
other accident, his testament remains 
valid notwithstanding. 


C. vi. 22.10; D, xxviii. 1. 6. 1. 


The constitution alluded to (C. vi. 22.10) permits a testament to be 
made by any deaf or dumb person not physically incapable of mak¬ 
ing one, i.e. by any one not deaf and dumb from birth. 

4. C sec us autem non potest facere tea- 4. A blind man cannot make a testa- 
tamentnm, nisi per observationem quam ment except by observing the forms 
lex divi Justini patris nostri introduxit. which the laws of the Emperor Justin, 

our father, has introduced. 

C. vi. 22. 8. 


Justin, besides the seven witnesses ordinarily necessary, required, 
in the case of a testament made by a blind man, that a notary 
(tabularius) should be present, or else an eighth witness, who should 
either write at the dictation of the blind man, or read aloud to him a 
testament previously prepared. (C. vi. 22. 8.) 


Digitized by Google 



252 


LIB . IL TIT. XII. 


5. Ejus qui apud hostes eat teatamen- 5. The testament of a captive in the 
turn quod ibi fecit non valet, quamvis power of an enemy is not valid, if made 
redierit. Sed quod, dum in civitate during his captivity, even although he 
fuerat, fecit, sive redierit, valet jure subsequently i*eturns. But a testament 
postliminii, sive illic decesserit, valet ex made while he was still in his own state 
lege Cornelia, is valid, either by the jus postliminii f if 

he returns, or by the lex Cornelia, if he 
dies in captivity. 

D. xlix. 25. 18. 

A captive was incapacitated from performing, during his captivity, 
any act good in law; and thus, though his right to make a testament 
was not lost, but only suspended, he was incapable, while a captive, of 
exercising the right. But if he had exercised it before his captivity, 
the testament was valid, whether he returned to his country or not. 
If he did return, the right not having been lost, and having been once 
duly exercised, the testament, was. valid jure postliminii. If he did not 
return, but died in captivity, it was still valid, as he was supposed, by 
a fiction of law, to have died at the moment when he was made 
captive, and so before his captivity begun. This fiction was introduced 
by a rather strained construction of the terms of the lex Cornelia de 
falsis (686 a.u.c.), which provided that the same penalty should attach 
to the forgery of a testament of a person dying in captivity as to that 
of a testament made by a person dying in his own country. It was 
argued that the law could never have intended to attach a penalty to 
the forgery of a testament which was invalid. If it was valid, it could 
only be so by treating it as if made by a person who had not died in 
captivity, and whose right was not suspended at the time of his death. 
For it was necessary that a person should have the power of making a 
testament, not only at the time when he made it, but also at the 
moment of his death; but in this we must distinguish between the 
right to make a testament and the capacity of exercising the right; 
for the loss of capacity to make a testament did not, as we have seen, 
affect a testament made by one capable at the time of making it. 

This favorable interpretation of the lex Cornelia (benefidum legis Cor¬ 
nelia) (Paul. Sent. iii. 4. 8) was gradually extended so as to embrace 
every branch of law, such as tutorship, heirship, etc., to which it could 
be made applicable. In omnibus partibus juris is qui reversus non est ab 
hostibus quasi tunc decessisse videlur cum captus est. (D. xlix. 15.18.) 
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Tit. XIII. DE EXHEREDATIONE LIBERORUM. 


Non t&men, nt omnimodo valeat tes- 
tamentum, sufficit bsec obeervatio quam 
supra exposuiraus; sed qui filium in 
potestate habet, curare debet ut eum 
heredem institu&t, vel exheredem eum 
nomin&tim faciat. Alioquin si eum silen- 
tio praeterierit, inutiliter testabitur: adeo 
quidem ut, etri vivo patre filius mortuus 
sit, nemo beres ex eo testamento ex- 
istere possit, quia scilicet ab initio non 
constiterit testament urn. Sed non ita de 
filiabus, vel aliis per virilem aexum de- 
scendentibus liberis utriusque sexus, 
antiquitati fuerat observatum; sed si 
non fuerant beredes script] scriptaeve 
vel exheredati exheredataeve, testamen- 
turn quidem non mfirmab&tur, jus 
autem accrescendi eis ad certam por- 
tionem praestabatur. Sed nec nomina- 
tim eas pei'sonas exberedare parentibus 
necesse erat, sed licebat inter 06161*08 
hoc facere. Nominatim autem quia ex- 
beredari videtur, rive ita exheredetur, 
Titius filius meus exheres esto, rive ita, 
filius meus exheres esto, non adjecto 
proprio nomine, scilicet si alius filius non 
extet. 


The observation of th6 rules already 
laid down is not, however, all that is re¬ 
quired to make a testament valid. A 
person who has a son in his power must 
take care either to institute him his 
heir, or to disinherit him by name, for 
if he pass him over in silence, his testa¬ 
ment will be of no effect; so much so, 
that even if the son die while the father 
is alive, yet no one can be heir under 
the testament, because it was void from 
the beginning. But the ancients did 
not observe this rule with regard to 
daughters, or to grandchildren, through 
the male line, of either sex ; for although 
these were neither instituted heirs nor 
disinherited, yet the testament was not 
invalidated, only they had a right of 
joining themselves with the instituted 
heirs so as to receive a portion of the 
inheritance. Parents, also, were not 
obliged to disinherit them by name, but 
might include them in the term ceterl. 
A child is disinherited by name, if the 
words used are * let Titius, my son, be 
disinherited,’ or thus, * let my son be 
disinherited,’ without the addition of a 
proper name, in case the testator has no 
other son. 


Gai. ii. 115. 123. 124. 127. 


The power of making a testament was a derogation of the strict law 
regulating the devolution of the property of deceased persons. Of 
those whose claims a citizen sui juris was permitted thus to set aside, 
the first and most important class was that of what were called the sui 
heredeSj that is, persons in the power of the testator, but becoming sui 
juris by the testator’s death, whose ‘own’ the inheritance was said to 
be in consequence of their position in the family. (See Introd. 77.) 
They were necessarily either children of the testator, or his descendants 
in the male line, and their position in the testator’s family, together 
with their claim to his property if he died intestate, was considered to 
entitle them to have an express declaration of his intention from a 
testator who wished to use his power of depriving them of the inheri¬ 
tance. We have already seen, in the case of the castrense peculium 
(Tit. 12. pr.), that when the law permitted an exception to a general 
rule of law, unless advantage was taken of the exception, the general 
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rule prevailed. So here, unless the testator expressly took advantage 
of his power of disinheriting the sui heredes , the general rule that they 
succeeded to him prevailed. The law would not permit his intention 
to disinherit ‘them to be inferred from his silence, thus drawing a dis¬ 
tinction in their favor as compared with the other classes of persons 
who might inherit ab intestato. 

In order, therefore, as the text informs us, to disinherit a son, it was 
necessary that he should be referred to by name, or in a special and 
unmistakable manner, as, Titim fllius mens exheres esto , or, in case of an 
only son, filius metis exheres esto. But daughters and the descendants 
of sons (those of daughters would not, of course, be members of the 
family at all) might be disinherited by the general clause ceteri exheredes 
sunto. Whenever a person existed at the time the will was made, to 
disinherit whom it was necessary to refer to him by name, but who 
was passed over altogether, the whole testament was entirely bad, and 
the testator was considered to die intestate. Nor was the testament 
made valid by this person ceasing to exist before the death of the 
testator, although this was a point not established in the time of Gaius 
(ii. 123). If a person existed at the time of making the testament, to 
disinherit whom it was only necessary the general clause should be 
employed, the testament which did not contain this was good, but the 
person, if the heir named and instituted in the testament was among 
the sui heredes , took a pars virilis of the inheritance, that is, was joined 
so as to make one more heir and one more equal sharer in the inheri¬ 
tance ( jus acct'escendi) ; if the heirs instituted were strangers, the 
person took one-half the inheritance. Scriptis heredibus accrescunt 9 suis 
quidem heredibus in partem virilem, extraneis autem in partem dimidiam . 
(Ulp. Reg. 22. 17.) 


1. Postumi quoque liberi vel heredes 
institui debent, vel exheredari; et in eo 
par omnium conditio est, quod et filio 
postumo et quolibet ex ceteris liberis, 
sive feminini sexus sive masculini, prae- 
terito, valet quidem testamentum, sed 
postea adgnatione postumi sive postumse 
rumpitur, et ea ratione totum infirmatur. 
Ideoque si mulier ex qua postumus aut 
postuma sperabatur, abortum fecerit, 
nihil impedimento est scriptis heredibus 
ad hereditatem adeundam. Sed femi¬ 
nini quidem sexus postumae vel nomina- 
tim vel inter ceteros exheredari solebant: 
dum tamen, si inter ceteros exhereden- 
tur, aliquid eis legetur, ne videantur 
prseteritse esse per oblivionem. Mascu- 
los vero postumos, id est filium et 


1. Posthumous children, too, must 
either be instituted heirs, or disinheri¬ 
ted ; and the condition of all such 
children is equal in this, that if a post¬ 
humous son, or any posthumous descen¬ 
dant of either sex, is passed over, the 
testament is still valid; but, by the sub¬ 
sequent agnation of a posthumous child 
of either sex, its force is broken, and it 
becomes entirely void. And therefore, 
if a woman from whom a posthumous 
child is expected, should miscarry, there 
is nothing to hinder the instituted heirs 
from entering upon the inheritance. 
Posthumous females may be either dis¬ 
inherited by name, or by using the 
general term ceteri. If, however, they 
are disinherited by using the general 
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deinceps, placuit non aliter recte exhere- 
dari, nisi nominatim exheredentur, hoc 
scilicet modo: Quicumque mihi filius 
genitus fuerit, exheres esto. 


term, something must be left them as a 
legacy to show that they were not passed 
over through forgetfulness. But male 
posthumous children, i.e. sons, and other 
descendants, cannot be disinherited ex¬ 
cept by name, that is, in this form, 
* Whatever son is hereafter bom to me, 
let him be disinherited.’ 


In the strictness of the old civil law, a child bom after the death of 
the testator ( postumm ) was incapable of being instituted. He had not, 
at the time of the testator’s death, any certain existence; and the law 
said, Incerta persona heres institui non potest. (Ulp. Reg. 22. 4.) But 
still it might be that the child, when bom, was a sum heres of the tes¬ 
tator ; and as his agnatio would be considered in law to date from the 
time of conception, not birth, the testator would pass over one of his 
sui keredes if he omitted to include him or exclude him in the testa¬ 
ment ; although, if he had included hita, the posthumous child could 
not have taken anything. In the course of time the law permitted the 
posthumous child, if a sum heres , to be instituted as an heir; but the 
civil law never permitted the posthumous child of a stranger, i.e. a 
child born after the death of the testator, to be instituted. The praetor, 
however, gave him bonorum possessio , and Justinian permitted such 
persons to be instituted. (Bk. iii. Tit. 9. pr.) And thus the institu¬ 
tion of a posthumous sum heres having once been permitted, the next 
step was to consider it imperative on the testator, if he wished to ex¬ 
clude the posthumous child from a share in the inheritance, to do so 
in the case of a son, by referring to him specially (nominatim does not, 
of course, here mean i by name,’ but by a phrase expressly referring to 
him, such as postumus exheres esto), and in the case of a daughter, or 
any descendant other than a son, by adopting the general clause of 
disinheritance, ceteri exheredes sunto , and also by giving the child some 
legacy, however trifling, in order to show that it was not by accident 
that the testator allowed this clause to embrace the case of a posthu¬ 
mous child. 

The jurist Gallus Aquilius, who lived towards the end of the Re¬ 
public, invented a form of institution by which the case was provided 
for of a son dying in the testator’s lifetime, and then the testator 
dying, and then there being born a posthumous son of the son, who 
would, of course, be a sum heres of the testator. (D. xxviii. 2. 29.) 


2. Postumorum autem loco sunt et hi, 
qui in sui heredis locum succedendo, quasi 
adgnascendo Hunt parentibue sui her- 
edes. Ut ecce: si quis filium et ex eo 
nepotem neptemve In potestate habeat, 


2. Those ought also to be placed on the 
footing of posthumous children, who, 
succeeding in the place of a suus heres, 
become by a kind of agnation sui 
keredes of their parents. Thus, for in- 
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stance, if any one has a son in his power, 
and by him a grandson or grand- 
daughter, the son, being the first in de¬ 
gree, has alone the rights of a suus here*, 
although the grandson or granddaughter 
by that son is under the same parental 
power. But, if the son should die in his 
father's lifetime, or should by any other 
means cease to be under his father's 
power, the grandson or granddaughter 
would succeed in his place, and would 
thus, by this kind of agnation, obtain 
the rights of a situs hares . In order, 
then, that the force of his testament may 
not be broken, the testator, who is, as 
we have said, obliged, in order to make 
an effectual testament, to institute his 
son as heir or to disinherit him by name, 
is equally obliged to institute as heir, or 
to disinherit, a grandson or grand¬ 
daughter by that son, lest, if during his 
lifetime, his son should die, and the 
grandson or granddaughter succeed in 
his place, the force of the testament may 
be broken by this kind of agnation. 
Provision has been made for this by the 
lex Junto Velleto , in which is given a 
mode of disinheriting in such a case like 
that of disinheriting posthumous chil¬ 
dren. 

Gai. ii. 134. 

A testament was made void, not only by the birth of a posthumous 
suus heres , but by any one coming into the position of a suits hares after 
the time when the testament was made. The testator might (under 
the ancient law) have subsequently married a wife in manu ; an eman 
cipated son might come again into his father’s power; a captive son 
might return home; or the testator might adopt a person into his 
family. In all these cases, as well as in that mentioned in the text, the 
testament would be invalidated by a process which bore a close 
analogy to agnation, that is, by these persons becoming, otherwise than 
by birth, the sui heredes of the testator, just as it would be by direct 
agnation, if a son were bom to the testator after the date of the testa¬ 
ment. The lex Junto Velleto (Gai. ii. 134), passed in the time of 
Augustus (763 a.u.c.), provided (1st) that a testator might institute or 
exclude any one conceived before the date of the testament who should, 
after the date of the testament, be born his suus heres in his lifetime, 
thus giving a new signification to postumus (such a person was termed a 
postumus VeUetonus , Ulp. Frag. 22. 19), and (2ndly) that he might ex- 


quia filius gradu prrocedit, is solus jura 
sui heredis habet, quamvis nepos quoque 
et neptis ex eo in e&dem potestate sint; 
sed si filius ejus vivo eo moriatur, aut 
qualibet alia ratione exeat de potestate 
ejus, incipit nepos neptisve in ejus locum 
succederc, et eo modo jura suorum her- 
edem quasi adgnatione nanciscuntur. 
Ne ergo eo modo rumpatur ejus testa- 
mentum, sicut ipsum filium vel heredem 
instituere vel nominatim exheredare 
debet testator, ne non jure faciat testa- 
mentum, ita et nepotem neptemve ex 
filio necesse est ei vel heredem instituere 
vel exheredare, ne forte eo vivo filio 
mortuo, succedendo in locum ejus nepos 
neptisve quasi adgnatione rumpat testa- 
mentum; idque lege Juna Velleia pro- 
visum est, in qua simul exheredationis 
modus ad similitudinem poatumorum de¬ 
monstratin'. 
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elude a grandchild, or other descendant, born before the date of the 
testament, who might, if the son of the testator died in the testator’s 
lifetime, step into the place of his father, and become a suus heres dur¬ 
ing the testator’s lifetime. Previously such a person could not have 
been excluded in his capacity of suus heres , for at the date of the testa¬ 
ment he was not in that position, which he only attained subsequently. 
He could, however, have been instituted before the lex Junia Velleia , 
for he was an existing person, and therefore not a persona incerta ; but 
perhaps the second head of the lex Junia Velleia was regarded as con¬ 
firming his institution in the special quality of a suus heres. (D. 
xxviii. 2. 29. 11 to end.) If persons, coming under the second head of 
the lex Junia Velleia , who received the name of quasi postumi Velleiani , 
were excluded, the lex Junia required that, as in the case of posthu¬ 
mous sui heredes , the males should be excluded nominatim 9 and the 
females inter celeros , but with a legacy. In the case of the testator 
having subsequently a child not conceived when the testament was 
made and born in the testator’s lifetime, and in the other cases of 
quasi-agnation mentioned above, no law helped the testator, and he 
had to make a new testament in order to die testate. 


8. Emancipates liberos jure civili 
neque heredes instituere neque exhere- 
dare necesse est, quia non aunt sui here¬ 
des. Sed prsetor omnes tarn feminini 
sexus quam masculini, si heredes non 
instituantur, exheredari jubet, virilis 
sexus nominatim, feminini vero et inter 
ceteroe; quod si neque heredes instituti 
fuerint, neque ita ut diximus exheredati, 
promittit eis prsetor contra tabulas testa- 
mend bonorum possessionem. , 


3. The civil law does not make it ne¬ 
cessary either to institute emancipated 
children heirs, or to disinherit them in a 
testament; because they are not sui 
heredes. But the prsetor ordains, that 
all children, male or female, if they be 
not instituted heirs, shall be disinherited; 
the males by name, the females under 
the general term ceteri: for, if they have 
neither been instituted heirs, nor disin¬ 
herited in manner before mentioned, the 
praetor gives them possession of goods 
contra tabulua . 


Gai. ii. 135. 


An emancipated child, passing out of the testator’s family, ceased to 
be his suus heres. But though he thus lost all legal claim upon the 
testator’s inheritance, yet he had gained no provision by being emanci¬ 
pated, and the praetor, therefore, came to his relief, and set aside the 
testament, if he had not been expressly excluded. He did not do this 
nominally, for the testament was legally good, but he did what amounted 
to the same thing; he divided the property equally among all as if the tes¬ 
tator had died intestate, giving the children what was termed ‘possession 
of the goodsa possession said, in this case, to be contra tabulas , as it 
overthrew the provisions contained in the tablets of the testament. 
The emancipated son, however, ha^ to bring into account the property 
17 
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lie had acquired since emancipation, if the effect of his getting the tes¬ 
tament set aside was injurious to the properly instituted sum heres. 
The properly instituted sum heres might, for example, have had only 
a quarter of the inheritance left him, and then he would gain, not lose, 
by the emancipated son getting the testament set aside and sharing 
the inheritance with him. (D. xxxvii. 4. 13.) An emancipated daugh 
ter might, under the praetorian system, be in a better position than an 
unemancipated, if both were passed over, and might in effect be in as 
good a position as the male suus heres who was passed over, the dis¬ 
tinction mentioned in the note to the initiatory section being thus 
ignored. For if the emancipated daughter was passed over, the testa¬ 
ment would be overthrown altogether, and she would, if an only child, 
take all the property; whereas, if the unemancipated daughter was 
passed over, she could only take half at most. Antoninus put them on 
an equality, by giving the emancipated only the share she would have 
had, had she not been emancipated. (Gai. ii. 125, 126.) 

The old civil law permitted grandsons, not in the immediate power 
of the testator, to be disinherited by the general eeteri clause. The 
praetor required them to be disinherited Twninatim. (Gai. ii. 129.) 
Further, whereas in the initiatory section we have been told that the 
testament was wholly void if a son passed over died in the lifetime of 
his father, and Gaius tells us.that this was the opinion of the Sabini- 
ans, yet there are passages which seem to show that the praetors some¬ 
times upheld a contrary rule. (D. xxxvii. 11.2. pr.; D. xxviii. 93.17.) 


4. Adoptivi liberi, quamdiu sunt in 
potestate p&tris adoptivi, ejusdem juris 
habentur cujus sunt justia nuptiis quae- 
siti: itaque heredes instituendi vei ex- 
heredandi sunt, secundum ea quse de 
naturalibus exposuimus. Emancipate 
vero a patre adoptivo, neque jure civili, 
neque quod ad edictum prsetoris attinet, 
inter liberos numerantur: qua ratione 
accidit ut ex diverso, quod ad naturalem 
p&rentem attinet, quamdiu quidem sint 
in adoptiva familia, extraneorum numero 
habeantur, ut eos neque heredes insti- 
tuere neque exheredare necefese sit; cum 
vero emancipati fuerint ab adoptivo pa¬ 
tre, tunc incipient in ea causa esse in 
qua futuri essent, si ab ipso naturali pa¬ 
tre emancipati fuiasent. 


4. Adoptive children, while under the 
power of their adoptive father, are in the 
same legal position as children sprung 
from a legal marriage; and therefore 
they must either be instituted heirs or 
disinherited, according to the rules we 
have laid down respecting natural chil¬ 
dren. But neither by the civil nor the 
praetorian law are children emancipated 
by an adoptive father reckoned among 
his natural children. Hence, conversely, 
adoptive children, while in their adoptive 
family, are considered strangers to their 
natural parents, who need not institute 
them heirs or disinherit them; but if 
they are emancipated by their adoptive 
father, they are in the same position in 
which they would have been if emanci¬ 
pated by their natural father. 


Gai. ii. 136,137. 

If an adopted son were emancipated by his adoptive father, he would, 
under the old law, have no legal claim on the inheritance of his adop 
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tive or his natural father. But the praetor came to his aid and gave 
him ‘ a possession of the goods * of his natural father, unless he was 
expressly excluded by his natural father’s testament. On his adoptive 
father, he would, after emancipation, in no case have any claim what¬ 
ever, until Justinian altered the law in the manner alluded to in the 
next paragraph. 

5. Bed h*ec quidem vetustas introduce- 5. Such was the ancient law. But, 
bat. Nostra vero constitutio inter mas- thinking that no distinction can reason- 
culos et feminas in hoc jure nihil inter- ably be made between the two sexes, in- 
esse existimans, quia utraque persona in asmuch as they equally contribute to 
hominum procreatione similiter naturae the procreation of the species, and 
officio fungitur, et lege antiqua duodecim because by the ancient law of the Twelve 
tabularum omnes similiter ad succes- Tables, all children were equally called 
sionem ab intestato vocabantur, quod to the succession ab intestate >, which law 
et praetores postea secuti esse videntur, the praetores seem afterwards to have 
ideo simplex ac simile jus et in filiis et in followed, we have by our constitution 
filiabus et in ceteris descendentibus per made the law the same both as to sons 
virilem sexum personis, non solum natis and daughters, and also as to all other 
sed etiam postumis, introduxit: ut om- descendants in the male line, whether 
nes, sive sui sive emancipati sunt, vel already born or posthumous; so that all 
heredes instituantur vel nominatim ex- children, whether they are sui heredes 
heredentur, et eumdem habeant effectum or emancipated, must either be institu- 
circa testamenta parentum suorum infir- ted heirs or be disinherited by name ; 
man da et hereditatem auferendam, and their omission has the same effect in 
quern filii sui vel emancipati habent, sive making void the testaments of their pa- 
jam nati sint, sive adhuc in utero con- rents, and taking away the inheritance 
stituti postea nati sint. Circa adoptivos from the instituted heirs, as would be 
autem filios certain induximus division- produced by the omission of children 
em, qua nostra constitutione quam super who were sui heredes or emancipated, 
adoptivis tulimus, continetur. -whether they have been already bora, 

or having been already conceived are 
born afterwards. With respect to adop¬ 
tive children, we have established a dis¬ 
tinction between them, which is set forth 
in our constitution on adoptions. 

C. i. 28. 4; C. viii. 47. 10, pr. and 1. 

Onder the legislation of Justinian a testament would be rendered 
invalid by the omission of any one male or female whom it was neces¬ 
sary either to institute or exclude, and every exclusion must be made 
nominatim. An adopted son, if adopted by a stranger, i.e. not an 
ascendant, lost none of his claims upon his natural father’s property, 
but only had a claim upon that of his adoptive father, if his father died 
intestate; for if the adoptive father made a testament, it was not 
necessary he should notice the adoptive son. But an adopted son, if 
adopted by an ascendant, either a maternal grandfather or an emanci¬ 
pated father (see Bk. i. Tit. 11. 2), stood in the position of a suus heres 
to the ascendant, and a testament made by such ascendant would be 
invalid in which he was passed over. 
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6. Sed si in expeditions occupatus 6. If a soldier oq actual serv ice make 

miles teetamenturn faciat, et liberos suoe bis testament, and neither disinherit his 
jam natos vel postumos nominatim non children already born, nor his posthu- 
exheredaverit, sed silentio pi*seterierit mous children by name, but pass them 
non ignorans an habeat liberos, silen- over in silence, although be is not igno- 
tium ejus pro exberedatione nominatim rant that he has children, it is provided 
facta valere constitutionibus principum by the constitutions of the emperors, 
cautum est. that his silence shall be equivalent to 

disinheriting them by name. 

D. xxix. 36. 2. 

7. Mater vel avue matermzs necesee 7. Neither a mother nor a maternal 

non habent liberos snos aut heredes in- gi*andfather need either institute their 
stituere aut exhered&re, sed possunt children heii*s, or disinherit them, but 
eoe omittere; nam silentium matiis, aut may pass them over in silence ; for the 
avi materni et ceterorum per matrem silence of a mother or a maternal grand- 
ascendentium, t&ntum facit quantum ex- father, or of any other ascendant on 
heredatio patris. Nec enim matri filium the mother’s side, has the same effect as 
tiliamve, neque avo materno nepotem a father actually disinheriting them, 
neptemve ex filia, si earn eamve here- For a mother is not obliged to disinherit 
dem non instituat, exheredare necesse her children, if she does not institute 
est, sive de jure civili quseramus, sive them her heirs; neither is a maternal 
de edicto prsetoris quo prajteritis liberis grandfather under the necessity of in- 
contra tabulas bonorum possessionem stituting or of disinheriting his grand- 
promittit; sed aliud eis adminiculum son or granddaughter by a daughter; 
servatur, quod paulo post vobis mam- whether we look to the civil law, or the 
festum fiet. edict of the praetor, which gives posses¬ 

sion of goods contra tabulas to those 
children who have been passed over in 
silence. But children, in this case, have 
another remedy, which we will hei'eafter 
explain. 

Gai. iii. 71. 

The children could never be the sui heredes of their mother, for 
women never had any one in their power; nor could they be the sui 
heredes of a maternal aseendaut, except by adoption, and the case of 
adoption is not spoken of here. 

AUvd adminiculum. This refers to the action for setting aside the 
testament as inofficious, that is, made without proper regard for 
natural ties. (See Tit. 18.) 
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Heredes instituere permissum est tarn, 
liberoe homines qu&m servos, et tarn 
proprios quam alien os. Proprios autem, 
olim quidem secundum plurium senten¬ 
tial, non aliter quam cum libertate recte 
instituere licebat. Hodie vero etiam 
sine libertate ex nostra constitutione 
heredes eos instituere permissum est. 
Quod non per innov&tionem induximus, 
sed quoniam sequius erat, et Atilidno 
placuisse Paul us suis libris, quos tarn ad 
Massurium Babinum quam ad Piautium 
scnpsit, refert. Propiius autem servus 
etiam is intelligitur in quo nudam pro- 
prietatem testator habet, alio usumfruc- 
tum habente. Est tamen casus in quo nec 
cum libertate utiliter servus a domina 
heres instituitur, ut constitutione, divo- 
rum Seven et Antoniri cavetur, cujus 
verba haec sunt: * Servum adulteiio 
maculatum non jure testamento manu- 
inissum ante sententiam ab ea muliere 
videri, quae rea fuerat ejusdem criminis 
postulate, rationis est; quane sequitur, 
ut in eumdem a domina collata institutio 
nullius momenti habeatur.* Alien us ser¬ 
vus etiam is intelligitur, in quo usurn- 
fructum testator habet 


A man may institute as his heirs either 
freemen or slaves, and either his own 
slaves or those of another. Formerly, 
according to the more received opinion, 
no one could properly institute his own 
slaves, unless he also freed them; but 
now, by our constitution, a testator may 
institute his slave without expressly 
enfranchising him. And we have intro¬ 
duced this rule, not as an innovation, 
but because it seemed equitable; and 
Paulus, in his writings on Massurius 
Babin us and Pl&utius, informs us that 
this was the opinion of Atilicinus. 
Among a testator’s own slaves is in¬ 
cluded one in whom the testator had 
only a bare ownership, another having 
the usufruct But there is a case, in 
which the institution of a slave by his 
mistress is void, although his liberty is ex¬ 
pressly given to him, accoxtling to the pro¬ 
visions of a constitution of the Emperore 
Severus and Antoninus, in these words : 
* Reason demands that no slave, accused 
of adultery with his mistress, shall be 
allowed, before his sentence is pro¬ 
nounced, to be made free by the mis¬ 
tress who is alleged to be a partner in 
the crime. Hence, if a mistress institute 
such a slave as her heir, it is of no avail.’ 
In the term, ‘ the slave of another,* is 
included a slave of whom the testator 
has the usufruct. 


Gai. ii. 185-187; C. vi. 27. 5; C. vii. 15. 1; D. xxviii. 5. 48. 2; C. vii. 15. 1. 


By institution is meant the declaration who is to be heir, that is, 
who is to carry on the legal existence, the persona, of the testator. 
And as, unless his existence were continued, there could be no thing 
or person from whom the testamentary dispositions could derive any 
force, or be of any efficacy, the institution was the all-important part 
of the testament. It was veluti caput atque fundamentum lotius testa .- 
menU. All other dispositions were accessories to it, being only con¬ 
ditions or laws imposed upon the heir. In the older law a peculiar 
form of words was appropriated to the institution. 1 TiUus heres esto ’ 
was the recognized form. Even in the days of Gaius and Ulpian 
(Gai. iL 116, 117 ; Ulp. Reg . 20), such expressions as i TiUus heres sit, 1 
1 TiUum heredem essejubeo, terms of command, were considered right, and 
expressions such as ‘ TiUum heredem esse r olo,' ‘ heredem instituo,' 4 heredem 
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fatioj were considered wrong. And it was not till 389 a.d. that Con¬ 
stantine the Second permitted the institution to be made in any terms 
by which the meaning of the testator could be clearly ascertained. 
(C. vi. 23.15.) Again, in the older law, as everything else in the testa¬ 
ment derived its force from the institution, it was considered that the 
institution ought to be put at the head or top of the testament, and any 
legacy or other disposition placed before it was passed over, and had no 
effect. An exception was made in behalf of an appointment of a tutor 
(see Bk. i. Tit. 14. 3); and the clause in which the testator disinherited 
his mi heredes was naturally placed before that in which he instituted 
testamentaiy heirs. Justinian, as we shall see in the 20th Title, paragr. 
34, enacted that, provided the institution appeared in some part of the 
testament, it should be immaterial in what part it might be placed. 

Any one might be instituted, and consequently take as heir, who 
had the rights of a citizen, or, as it was technically termed, who had 
the testamenti /actio cum testatore, i.e. the power of joining with the tes¬ 
tator in going through the ceremonies of the jus Quvritium . This power 
was not enjoyed by peregrini , deportati, dedititii , nor by the Latini Junir 
ani , unless they became citizens before entering on the inheritance. 
Women were prevented by the lex Voconia (585 a.u.c.) (Gai. ii. 274) 
from being instituted in case the fortune of the testator reached 100,000 
asses. Neither could any uncertain person be instituted (see Tit. 20. 
27, as to the abolition of this rule by Justinian), nor any corporate 
body, or any of the gods, except those in whose favor, as the Tarpeian 
Jupiter (Ulp. Reg. 22. 6), a special exception had been made by. a sena- 
tua-cormdtum. All these distinctions had ceased in the time of Jus¬ 
tinian, and none of those we have mentioned, except peregrini and 
persons who had lost their civil rights by deportatio , were excluded. 
There were still, however, some to whom the capacity for institution 
was specially denied, such as the children of persons convicted of trea¬ 
son (C. ix. 8. 5. 1), apostates and heretics (C. i. 7. 3); and children of, 
and parties to, prohibited marriages, could not be instituted by the 
parents or the other party to the marriage. (C. v. 5. 6.) A second 
husband or wife could not be instituted, when there was issue of the 
first marriage (C. v. 9. 6); nor natural, where there were legitimate 
children. (C. v. 27. 2.) Unmarried persons, cedibes , and childless 
persons, orbi, could be instituted, but under the lex Papia Poppcea the 
former could not take any part of what was given them unless they 
were too young to be married or were near relations of the testator, and 
the latter took only half of what was given them. (Gai. ii. 226.) These 
incapacities were removed by Constantine. (C. viii. 58.) 

If a person instituted his own slave, this was held to give the slave 
his liberty by necessary implication. If he instituted the slave of 
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another, the slave took the inheritance for his master's benefit, provided 
the master had the testamentifactio with the testator; but if he had 
not, the institution of the slave was void. 

In the law before Justinian, enfranchisement by a person who had 
only a bare property in a slave, was not held to confer freedom, a pro- 
prietatis domino manumissus non liber fit, sed serous sine domino est. (Ulp. 
Reg . 1.19.) Under Justinian the slave became free, and could acquire 
for himself, and could take as heir; but he was obliged to serve as slave 
to the usufructuary, during such time as the usufruct continued. 

The slave accused of adultery with his mistress might be subjected, 
as all slaves might, to the torture, to extract evidence of his guilt. If 
he had been enfranchised, he would have escaped this, and thus the 
mistress might have defeated justice, unless she had been restrained 
from using her power of enfranchising him. 


1. Servus autem a domino suo heres 
institutus, si quidem in eadem causa 
manaerit, fit ex testamento liber hei-es- 
que necessarius; si vero a vivo testa- 
tore manumissus fuerit, suo arbitiio 
adire hereditatem potest, quia non fit 
necessarius, cum utrumque ex domini 
testamento non consequitur. Quod si 
alienatus fuerit, jussu novi domini adire 
hereditatem debet, et ea ratione per cum 
dominus fit heres; nam ipse alienatus 
neque liber neque heres esse potest, eti- 
amsi cum libertate heres institutus fuerit; 
destitisse enim a libertatis datione vide- 
tur dominus, qui eum alienavit. Alienus 
quoqu* servus heres institutus, si in 
eadem causa duraverit, jussu ejus do¬ 
mini adire hereditatem debet: si vero 
alienatus fuerit ab eo, aut vivo testatore. 
aut post mortem ejus antequam adeat, 
debet jussu novi domini adire; at si 
manumissus est vivo testatore vel mor- 
tuo antequam adeat, suo arbitrio adire 
hereditatem potest 


Gai. ii. 


1. A slave instituted heir by his mas¬ 
ter, if he remains in the same condition, 
becomes by virtue of the testament, free 
and necessary heir. But, if his master has 
enfranchised him before dying, he may 
at his pleasure accept or refuse the in¬ 
heritance, for he does not become a 
necessary heir, since he does not obtain 
both his liberty and the inheritance by 
the testament of his master. But, if he 
has been alienated, he must enter on 
the inheritance at the command of his 
new master, who thus through his slave 
becomes the heir of the testator. • For a 
slave once alienated cannot gain his 
liberty, or himself take an inheritance 
by virtue of the testament of the master 
who alienated him, although his freedom 
was expressly given by the testament; 
because a master who has alienated his 
slave, has shown that he has renounced 
the intention of enfranchising him. So, 
too, when the slave of another is ap¬ 
pointed heir, if he remains in#slavery, 
he must take the inheritance at his mas¬ 
ter’s bidding ; and if the slave be alien¬ 
ated in the lifetime of the testator, or 
after his death, but before he has actu¬ 
ally taken the inheritance, it is at the 
command of his new master that he must 
accept it. But, if he be enfranchised 
during the lifetime of the testator, or after 
his death, and before he has accepted 
the inheritance, he may enter upon the' 
inheritance or not, at his own option 
188, 189. 
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It was necessary that the heir, as being the person who carried on 
the legal existence of the testator, should be possessed of civil rights. 
If, then, a slave of the testator was instituted, as it was in the power 
of the testator to make him free, and he had invested him with a 
character requiring freedom, this institution was considered to involve 
his freedom. The slave of any one else, if instituted, was only a chan¬ 
nel by which the master, if possessed of civic rights, acquired the 
inheritance. (See Bk. i. Tit. 6. 1.) If a slave of the testator were 
instituted his heir, and remained his slave at the time of the testator's 
death, the slave, immediately upon the testator dying, became his 
here s necessarius, that is, became his heir without any option of refusing 
or taking the inheritance. But if it were given under any condition, 
and the condition failed, the institution then became invalid. 

If the slave instituted did not belong to the testator at the time of the 
testator's death, his condition at the time of his taking on him the 
inheritance (aditio hereditatis) determined for whom the inheritance was 
acquired. If at that time he was a slave, he acquired it for the person 
who was then his master; if free, for himself. 

Disposing of the slave to another revoked the gift of liberty, because 
this was considered as a legacy, a mere accessory to the inheritance, to 
revoke which anything was sufficient, which showed a change of inten¬ 
tion on the part of the testator; but it did not revoke the institution, 
because this was the keystone of the testament, and could only be 
revoked by a new testament, or destruction of the old one. 


2. Servua autem alien us post domini 2. The slave of another may be insti- 
mortem recte heres instituitur, quia et tuted heir even after the death of his 
cum heredit&riis servis est testamenti master, a s there is testamenti factio 
factio: nondum enim adita hereditas with slaves belonging to an inheritance; 
persona vicem sustinet, non heredis for an inheritance not yet entered on 
futuri, sed defuncti; cum etiam ejus, repi*esents the person of the deceased, 
qui in utero est, servus recte heres and not that of the future heir So, 
instituitur. too, the slave even of a child in the 

womb may be instituted heir. 

• D. xxviii. 5. 31. 1; D. xxviii. 5. 64. 


After the death of a testator, and before the inheritance was entered 
on, the inheritance itself represented the person of the deceased, as it 
did that of an' unborn child until the birth. A slave, during this 
interval, was said to belong to the inheritance, and if a testament was 
made by any one instituting as heir a slave belonging to the inherit¬ 
ance, the slave took the inheritance thus given him for the benefit of 
that inheritance to which he belonged. And that he should do so, it 
was not necessary that the person by whose testament he was instituted 
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heir should have testamenti factio with the future heir, but it wae only 


necessary that he should have it 
itance the slaye belonged, 

3. Servus plurium cum quibus testa- 
mentio factio est, ab extraneo institutus 
heres unicuique dominorum cujus jussu 
adierit, pro porrioqe dominii acquirit 
hereditatem* 

D. xxix. 


with the testator to whose inher- 


8. If a slave belonging* to several 
masters, all capable of taking by testa¬ 
ment, is instituted heir by a stranger, 
be acquires a proportion of the inherit¬ 
ance for each master by whose com¬ 
mand be took it, corresponding to the 
several interests they each have in him 

l 67. 68. 


If the slave were instituted heir by one of his masters, then, if this 
master expressly gave him his freedom, he became the heres necessa- 
rius of the master instituting him, and free; a due proportion of the 
price at which be was valued being paid to each of his other masters. 
But if his liberty were not expressly given him, the share which the 
testator had in him accrued proportionately to all those of his masters 


by whose orders he entered on the 
Book.) 

4. Et unum homlnem et plures in 
infinitum, quot quis velit, kei*edes facere 
licet. 

5. Hereditas plerumque dividitur in 
duodecim uncias, qute assis appellations 
contmentur. Habent autem et b» partes 
propria nomina ab uncia usque ad 
assem, ut puta h®c: uncia, sextans, 
quadrans, triens, quincunx, semis, Bep- 
tunx, bes, dodrans, dextans, deunx, as. 
Non autem utique duodecim uncias esse 
oportet, nam tot uncue assem efficiunt, 
quot testator voluerit; et si unum tan- 
tum quis ex semisse, verbi gratia, here- 
dem scripserit, totus as in semisse erit: 
neque enim idem ex parte testatus et ex 
parte intestatus decedere potest, nisi sit 
miles cujus sola voluntas in testando 
spectator. Et e contr&rio potest quis, 
iu qu&ntascumque voluerit plurimas 
nudas, suam bereditatem divider®. 


D. xxviii. 5. 50. 2; D. xxviii. 


inheritance. (See Tit. 7. 4. of this 


4. A testator may appoint one heir 
or several, the number being quite un¬ 
restricted. 

5. An inheritance is generally divided 
into twelve ounces, comprehended to¬ 
gether under the term of an as, and 
each of these parts, from the ounce to 
the as, has its peculiar name, viz.: uncia, 
sextans, quadrans, triens, quincunx, 
semis, septunx, bes, dodrans, dextans, 
deunx, as. But it is not necessary that 
there should be always twelve ounces, 
for an as may consist of as many ounces 
as the testator pleases. If, for example, 
a man name but one heir, and appoint 
him ex semisse, i.e. the heir of the six 
parts, then these six parts will make up 
the whole as ; for no one can die'partly 
testate and partly intestate, except a 
soldier, whose intention in making bis 
testament is alone regarded. Converse¬ 
ly, a testator may divide his estate into 
as many ounces more than twelve as he 
thinks proper. 

5. 13. 1, et seq.; D. xxix. 1. 6. 
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In making a testament, where the testator wished to give different 
shares to his heirs, the singular system, alluded to in the text, was 
often adopted. The testator did not give a fifth, a fourth, etc., to each 
heir, but gave so many parts, e.g. five or four parts, to one heir, and so 
many more to another. The number of parts given to each was added 
up, aud the total formed the number of which these parts were taken 
to be a fraction. For instance, if a testator gave to A five parts, to B 
six, and to C two, the whole number amounting to thirteen, A took five- 
thirteenths, B six-thirteenths, and C two-thirteenths. 

So far all was simple, but a greater complication was introduced by 
adopting, conjointly with this calculation of parts, a mode of reckoning 
derived from the familiar measure of the as, or pound weight, and its 
division into twelve ounces. The hei'editas was considered to be repre¬ 
sented by the os, and the parts by the ounces. But the testator had 
the power of determining how many ounces there should be in this 
imaginary pound. In the instance above given, the as contains 
thirteen unties. But supposing the testator assigned a certain number 
of parts to some of his heirs, and not to others, as, to A five parts, to B 
six parts, and then made C a co-heir, but without assigning him any 
number of parts, the law supposed the testator to have divided his 
pound into twelve ounces as the standard number, and gave the heir 
to whom no number of parts was assigned such a number as made up 
the as. In this instance, therefore, C would have one ounce or part. 
But if the whole number of parts expressly given exceeded twelve, then 
the testator was supposed to have been measuring out his inheritance 
by the double as (dupondius), and the heir to whom no express number 
was given took the number of parts wanting to make up the twenty- 
four. If the parts expressly given exceeded twenty-four, then the trir 
pondius , containing thirty-six ounces, was the measure, and so on. 
The testator never died only partly testate; for whatever he gave was 
taken to make up the whole inheritance. If his testament only dis¬ 
posed of a portion of his property in the way mentioned in the text, 
viz. by his only giving six ounces (semis) to his heir, and his instituting 
only one heir, six was considered to be the number of ounces he wished 
to have in the as, and therefore he died testate as to all his property. 
If he did not use any expression referring to the parts of an as, but gave 
his heir specific things, having other property besides, what he did 
give was considered to represent what he did not give; as, for instance, 
if a man possessed large estates, and made A his heir, giving him one 
farm, and named no other heir, A took all his propjity; for this one 
farm was taken to be a description of the whole. 

The as was thus divided: uncia , one ounce; sextans, one-sixth of an 
as, or two ounces; quadrans, one-fourth, or three ounces; tiiens, one- 


Digitized by Google 


LIB. II. TIT. XXV. 


207 


third, or four ounces; quincunx, five ounces; semis, one-half, or six 
ounces; septunx, seven ounces; bes , contracted from bis trims, eight 
ounces; dodrans, contracted from de quadrans, the as minus a quadrant, 
nine ounces; dextans, contracted from de sextans , ten ounces, and deunx, 
eleven ounces. 


6. Si plures institu&ntur, ita demurn 
parti um, distributio necessaria eat, ai 
nolit testator eos ex aequis partibus 
heredes ease; satis enim constat, nullis 
parti bus nominatis, ex aequis partibus 
eoa heredes esse. Partibus autem in 
quorumdam personis expressis, si quis 
aiius sine parte nominatus erit, si qui- 
dem aliqua pai*s assi deerit, ex ea parte 
hei a e8 tiet; et si plures sine parte scripti 
aunt, omnes in eamdem partem concur¬ 
rent. Si vero totus as completus sit, in 
dimidiam partem vocantur, et ille vel 
illi omnes in alteram dimidiam: nec in¬ 
terest primus an medius an novissimus 
sine parte beres scriptus at; ea enim 
pars data intelligitur, quae vacat. 


6. If several heirs are appointed, it is 
not necessary that the testator should 
specify their several shares unless he 
intends that they should not take in 
equal portions. For if no division is 
made, the heirs clearly take equal por¬ 
tions. But if the shares of some should 
be specified, and another be named heir 
without having any portion assigned 
him, he will take the faction that may 
be wanting to make up the as. And if 
several are instituted heirs without hav¬ 
ing any portion assigned them, they will 
aU divide this fraction between them. 
But, if the whole as is given among those 
whose parts are specified, and there is 
then no fraction left, then they whose 
shares are not specified take one moiety, 
and he or they whose shares are speci¬ 
fied the other moiety. It is immaterial 
whether the heir whose share is not 
specified holds the first, middle, or last 
place in the institution ; it is always the 
part not specifically given that is con¬ 
sidered to belong to him. 


D. xxviii. 5. 9. 12; D. xxviii. 5. 17, pr. and 3, 4; D. xxviii. 5. 20. 


From this paragraph we may add one more detail of the system pur¬ 
sued in calculating the parts of the inheritance. If the number of 
parts expressly given amounted exactly to twelve, and there was an 
heir instituted to whom no parts were given, the dupondius was taken as 
the standard, and this heir to whom no parts were given took twelve 


out of twenty-four. 

7. Videamus, si pars aliqua vacet, nec 
tamen quisquam sine parte sit heres in- 
stitutus, quid juris sit, veluti si tres ex 
quartis partibus heredes scripti sunt? 
Et constat vacantem partem singulis 
tacite pro hereditaria parte accedere, et 
perinde haberi ac si ex tertiis partibus 
heredes scripti essent; et ex diverso si 
plures in portionibus sint, tacite singulis 
decrescere, ut si verbi gratia, quatuor 
ex tertiis partibus heredes scripti sint, 


1 

7. Let us inquire how we ought to de¬ 
cide in case a part remains unbequeath¬ 
ed, and yet each heir has his portion 
assigned him: as if three should be in¬ 
stituted, and a fourth part given to each. 
It is clear, in this case, that the undis¬ 
posed part would be divided among 
them in proportion to the share be¬ 
queathed to each, and it would be ex¬ 
actly as if each had had a third part as¬ 
signed him. And, on the contrary, if 
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perinde habeantur ac si unusquisqqe several heirs are instituted with such 
ex quarta parte scrip tus fuisset. portions as in the whole to exceed the as, 

then each heir must suffer a proportion¬ 
ate diminution $ for example, if four are 
instituted, and a third be given to each, 
this would be the same as if each of the 
written heirs had been instituted to a 
fourth only. 

D. xxvii. 5. 13, 2, et seq. 

8. Et si plures unci® quam duodecim 8, If more than twelve ounces are be- 
distribut® sint, is qui sine parte institu- queathed, then he who is instituted with- 
tus est, quod dupondio deest habebit; out any pi*escribed share shall have the 
idemque erit, si dupondius expletus sit. amount wanting to complete the second 
Qu® omnes partes ad assem postea ravo- as; and so, if all the parts of the second 
cantur, quam vis sint plurium unci arum, as are already bequeathed, he shall 

have the amount necessary to make up 
the third as. But all these parts are 
afterwards reduced to one single as, 
however great may be the number of 
ounces. 

D. xxviii. 5. 18. 

The concluding sentence of the section means, that though, for the 
sake of calculating the parts, we go beyond the as to the dupondius or 
tripondius , yet we must always consider the as as representing the 
inheritance. For example, to be quite correct, we must make 15-24ths 
into 7£-12ths, so that the portions of the inheritance may be expressed 
with reference to the twelve uncice of the as. 

9. Heres pure et sub conditione in- 9. An heir may be instituted simply or 
stitui potest, ex certo tempore aut ad conditionally, but not from or to any cei*- 
certum tempus non potest, veluti post tain period; as, after five years from my 
quinquennium quam moriar, vel ex ca- death, or from the calends of such a 
lendis illis vel usque ad calendas illas month, or until the calends of such a 
heres esto. Denique diem adjectum ha- month. The term thus added is consid- 
beri pro supervacuo placet, et perinde ered a superfluity, and the institution is 
esse ac si pure heres institutus esset. treated exactly as if unconditional. 

D. xxviii. 5. 

This paragraph must be understood as referring to heirs other than 
mi heredes. If a suits heres was instituted sub conditione, unless the 
fulfilment of the condition was within his own power, the testament 
was null. (D. xxviii. 2. 8. 1.) 

If the institution was conditional, all those rights which otherwise 
would date from the death of the testator, dated from the accomplish¬ 
ment of the condition. When the condition was accomplished, the 
heir entered on the inheritance, and then by this aditio (not by the 
accomplishment of the condition) his rights were carried back to the 
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time when the testator died. Heres quandoque adeundo heredUatem jam 
tunc a morte successisse defuncto inteUigitur . (D. xxix. 2. 54.) Until the 

heir entered the inheritance was said jacere , to be in abeyance. 

It was a principle of Roman law that a person could not die partly 
testate and partly intestate; if his testament was valid at all, his 
heredes ab intestato were entirely excluded. It was also a rule of law, 
that a person who once became heir, could not cease to be heir. But 
if a person was instituted heir from a certain time, there would be 
no one but the heredes abintestate to take in the meantime, and they 
must cease to be heirs when the time arrived; if the institution was 
to take effect only up to a certain time, the instituted heir would cease 
to be heir at the expiration of the time, and the heredes ab intestate 
would then take the inheritance. This would be making the testator 
die partly testate and partly intestate, and therefore the law did not 
permit such an institution. Such an institution would also have 
offended against the second rule we have just mentioned, viz. that a 
person who had once been heir could not cease to be heir (D. xxviii. 5. 
88), whence the adage semel heres semper heres ; for in the first case the 
heredes ab intestate , in the second the instituted heir, would cease, at 
the end of a certain time, to be heir. But if the institution was con¬ 
ditional, the heredes ab intestate did not take until the condition was 
fulfilled, but were excluded by the possibility which existed at every 
moment of time that the testamentary heir would be able to enter 
on the inheritance by the condition being accomplished. (D. xxix. 
2. 39.) 

The text speaks of certum tempos; if the time were uncertain, if 
the event was one that must happen at some time, as that B should die, 
but the time of its happening was, as in this case, uncertain, and the 
testator said, let A be my heir from the date of B’s death, this would 
operate to make the institution conditional. Dies incertus conditionem 
in testamento facit . (D, xxxv. 1. 75.) It would be uncertain whether 

A would outlive B; but if, during A’s lifetime, B died, which he 
might at any moment, the condition, viz. that A should outlive 
him, would be accomplished, and this possibility excluded the heredes 
ab intestate . 

A soldier might make his testament ex certo tempore or ad certum 
tempos . (D. xxix. 1. 41. pr.) 


XO. Impossibilis conditio in institu- 10. An impossible condition in the 
tionibua et legatis, nec non fideicom- institution of heirs, gift of legacies, 
missis et libertatibus, pro non scripta creation of fideicommi&sa, and gifts of 
habetur. freedom, is considered as not inserted 

at all. 

D. xxviii. 7. 1; D. xxviii. 7.14. 
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That the institution was regarded as unconditional instead of void, 
when the condition was one not allowed by law, must be ascribed to 
the anxiety of Romans not to die intestate, and the consequent favor 
with which the law regarded any means of treating a will as valid. 
An obligation containing an impossible condition would be void. 
(Bk. iii. Tit. 19. 11.) 

Possibilis est qua per rerum naturam admitti potest: impossibilis qua 
non potest. (Paul. Sent. iii. 4. 2. 1.) But a thing contrary to law, or 
to boni mores , was considered as impossible as if it was impossible per 
rerum naturam. (Paul. Sent. iii. 4. 2.) 

11. Si plures conditiones institutioni 11. When several conditions are at- 

adscriptse sunt, siquidem conjunctim, ut tached to the institution, if they are 
puta si illud et illud factum erit, omni- placed in the conjunctive, as, if this and 
bus parendum est; si separatim, veluti that thing is done, all the conditions must 
si illud aut illud factum erit, cuilibet be complied with. But, if the conditions 
obtemperare satis est. are placed in the disjunctive, as, if this 

or that is done, it will be sufficient to 
comply with any one. 

D. xxviii. 7. 5. 

12. Ii, quos numquam testator vidit, 12. A testator may institute persons 
heredes institui possunt, veluti si fratris his heirs whom he has never seen, as, 
filios peregri natos, ignorans qui essent, his brother’s sons, bom in a foreign 
heredes instituerit; ignorantia enim tes- country, and unknown to him ; for the 
tantis inutilem institutionem non facit. want of this knowledge, will not vitiate 

the institution. 

C. vi. 24. 11. 


Tit. XV. DE VULGARI SUBSTITUTIONS 

Potest autem quis in testamento suo A man by testament may appoint seve- 
plures grad us heredum facere, ut puta ral degrees of heirs; as, for instance, if 
si ille heres non erit ille heres esto, et so and so will not be my heir, let so and 
deincepe in quantum velit testator sub- so be my heir. And so on through as 
stituere potest, et novissimo loco in sub- many substitutions as he shall think 
sidium vel servum necessarium heredem proper. He may even, in the last place, 
instituere. and as an ultimate resource, institute a 

slave his necessary heir. 

D. xxviii. 6. 36. 

Substitution was really a conditional institution. If A is not my 
heir, if, for instance, he dies before me, I appoint B. The extent to 
which substitution was carried, was owing to the importance attached 
to dying testate; and partly also, in the time of the emperors, to the 
wish to guard against the operation of the lex Julia et Papia 9 which 
created numerous causes of incapacity to take under a testament, 
and gave the shares of those instituted, but incapable of taking as 
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caduca, to those named in the testament who were married and 
had children, and, if there were no such persons, to the cerariuvi , 
or public treasury. As the effect of the lex Julia et Papia can¬ 
not be discussed without taking legacies into consideration, a de¬ 
tailed account of the two laws known by this name is deferred till 
we reach the 20th Title. By substitution, that which under these 
laws was a caducum went to the substituted heir, if qualified to take, 
and did not follow the course of devolution which these laws prescribed. 

This kind of substitution is termed vulgaris, as opposed to substitutio 
pupillaris, the subject of the next Title. 

1. Et plurea in unius locum poasunt 1. A testator may substitute several 
substitui, vel unis in plurium, vel singuli in the place of one, or one in the place 
singulis, vel invicem ipsi qui heredes of several, or one in the place of each 
institui sunt. one, or he may substitute the instituted 

heirs themselves reciprocally to one 
another. 

D. xxviii. 6. 36. 1. 

Three advantages which co-heirs gained by being substituted to 
each other are to be noticed: (1) If any one instituted heir died before 
the testator, or refused to take his share of the inheritance, his share 
was, in fact, undisposed of. But as the testator was always supposed 
to have disposed of his whole estate if he disposed of any part, this 
share was divided among all those who entered on the inheritance in 
proportions corresponding to the share given them by the will. Their 
claim to this was called the jus accrescendi. But a testator sometimes 
produced nearly the same effect as the law would have produced for 
him, by substituting the heirs who entered on the inheritance in the 
place of those who did not, thus preventing any share from becoming 
vacant. The effect was nearly the same, but not quite so. It was 
open to the substituted heirs to refuse the inheritance of this new part, 
which required to be expressly entered on; whereas, if they once en¬ 
tered on the share given them by the testament, they could not decline 
accepting any further portion which devolved on them by the jus ao 
crescendi. (D. xxix. 2. 35.) (2) Surviving co-heirs might possibly gain 
in this way; the representatives of an heir who had died after enter¬ 
ing on the inheritance received his portion of the share of a co-heir 
subsequently renouncing. But if the co-heirs were substituted to each 
other, then only those living at the time when the choice of entering 
on the vacant share was offered them, took by substitution (D. xxviii. 
6. 23; D. xxviii. 5. 59. 7), the benefit of substitution, like that of in¬ 
stitution, being personal; and the representatives of a co-heir who had 
died after entering, but before he had accepted the benefit of substitu¬ 
tion, would lose what, under tho jus accrescendi , would come to them. 


Digitized by Google 



272 


ttB. It. flT. XV. 


(D. xxviii. 0. 45. 1.) (3) The laws known under the joint name of 
the lex Julia, et Papia Poppcea , had, while in force, given a further 
reason for this mode of mutually substituting the heirs to each other, 
as under their provisions some persons could take what was given 
them, but could not claim caduca < By substitution, an heir incapable 
of claiming a caducum under these laws might take it as substituted 
heir. For the mode in which these laws operated, see note on Tit. 20. 8. 

It is easy to understand that, where there were more than two persons 
instituted, the devolution might not be the same by substitution and 
by the jus accrescendi . Supposing A, B, and C were all instituted heirs, 
and B substituted to A, and then D substituted to B; if A and B died, 
by B being substituted to A, the shares of A and B would both go to 
D; but by the jus accrescendi (i.e. supposing B had not been substituted 
to A), the share of A would have been vacant, and would have been 
divided between D and C- 

2. Et si ex disparibus partibus heredes 2. If a testator, having instituted sev- 

scriptos invicem substituent, et nullam eral heirs with unequal shares, substi- 
mentionem in substitutione partium ha- tutes them reciprocally the one to the 
buerit, easvidetur in Bubstitutione partes other, and makes no mention of the 
dedisse quas in institutione expressit > shares they are to have in the substitu- 
et ita divus Pius rescripsit. tion, he is considered to have given the 

same shares in the substitution which he 
gave in the institution} thus the En»- 
pei-or Antoninus decided by rescript. 

C. vi. 26. 1. 

If he chose, however, to specify the shares they were to take in that 
portion to which they were substituted, there was no necessity that 
they should be the same shares as those they were said to take by in¬ 
stitution. 

3. Bed si institute heredi et coheredi 3, If a co-heir is substituted to any 

suo substitute date alius substitutes fu- instituted heir, and a third person to 
erit, divi Severus et Antoninus sine dis- that co-heir, the Emperors Severus and 
tinctione rescripserunt ad utramque par- Antoninus have by rescript decided that 
tern substitutum admitti. this third person shall be admitted to 

the portions of both without distinction. 

D. XXviii. 6. 41. 

A testator institutes two heirs, A and B, He substitutes B to A, 
and to B he substitutes C. Supposing neither A nor B take the in¬ 
heritance, C will take the part of each, utramque partem , and will take 
it without any distinction (sine distinctions) as to what was the order in 
which the testament was drawn up, or whether A or B first dies or re¬ 
fuses or becomes incapable of taking the inheritance. How he would 
take the part of B is clear enough; but if B died or refused the inher- 


Digitized by Google 



LIB. II. TIT. XV. 


273 


.-.Knee before A, how would C take A’s share? He did so by the rule 
substitute* substitute censetur substitutes institute; the person substi¬ 
tuted to the substitute is considered substituted to the instituted heir; 
C is substituted to B, who is substituted to A, and therefore C is, by 
what was termed a tacita substitution substituted to A, and takes his 
part. 


4. Si servum alienum quis patrem- 
f&milias arbitral us heredem scripaerit, 
et si heres non esset, Maevium ei substi¬ 
tuent, isque servus jussu domini adierit 
hei-editatem, Maevius in partem admit- 
titur. Ilia enim verba si heres non erit, 
in eo quidem quern alieno juri subjec- 
tum esse testator scit, sic accipiuntur, 
4 si neque ipse heres erit, neque alium 
heredem effecerit;’ in eo vero quern 
patremfamilias esse arbitratur, illud 
significant, 4 si bereditatem sibi, eive 
cujus juri postea subjectus esse cceperit, 
non acquisieritidque Tiberius Caesar 
in persona Parthenii servi sui constituit. 


4. If a testator institutes the slave of 
another his heir, supposing him to be 
sui juris , and, to provide for the case of 
this person not becoming his heir, sub¬ 
stitutes Maevitis in his place; then, if 
that slave should afterwards enter upon 
the inheritance at the command of bis 
master, the substituted person, Maevius, 
would be admitted to a part. For the 
words, 4 if he does not become my heir/ 
in the case of a person whom the testa¬ 
tor knew to be under the dominion of 
another, are taken to mean, if he neither 
becomes heir himself, nor causes another, 
to be heir; but in the case of a person 
whom the testator supposed to be free, 
the words mean, 4 if the heir acquires 
the inheritance neither for himself nor 
for him to whose dominion he afterwards 
becomes subject.* This was decided by 
Tiberius Caesar in the case of his own 
slave Parthenius. 


D. xxviii. 5. 40, 41. 


The pars which each took was one-half. (Theoph. Par.) That 
each should take half in such a case was a mere arbitrary regulation, 
formed on no principle of law, but only meeting, as was supposed, the 
equity of the case. It seemed hard that the master of the slave should 
lose all benefit from the institution, when the words of the testament 
gave him the whole inheritance, and hard that the instituted heir 
should take nothing when the master of the slave was profiting by a 
mistake of the testator. Accordingly Tiberius decided that each 
should have half. 

18 
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Tit. XVI. DE PUPILLARI SUBSTITUTIONE. 


Liberia suis impuberibua quos in po- 
teatate quia habet, non solum itaut supra 
diximus aubstituere potest, id eat ut, si 
beredea ei non extiterint, alius ei ait 
heres, aed eo ampliue ut etsi heredes ei 
extiterint et adhue impuberes mortui 
fuerint, ait eia aliquia heres, veluti at 
quia dicat hoc modo: Titius filiua meus 
heres mibi eato; ai filiua mens heres mihi 
non erit, sive heres erit et priua moriatur 
quam in auam tutelam venerit, tunc Seius 
heres eato. Quo casu, ai quidem non 
extiterit heres filius, tunc aubatitutua 
patri fit heres; si vero extiterit heres 
filius et ante pubertatem decesserit, ipai 
filio fit heres substitutus; nam moribus 
institutum eat ut, cum ejua setatia filii 
aint, in qua ipsi sibi testamentum facere 
non poasunt, parentes eia faciant. 


A testator can substitute an heir in 
place of hia children, under the age of 
puberty, and in hia power, not only in 
the manner we have just mentioned, 
namely, by appointing some other person 
his heir in case hia children do not be¬ 
come hia heirs; but also, if they do be¬ 
come his heirs, but die under the age of 
puberty, he may substitute another heir; 
as, for example, • Let Titius, my son, be 
my heir, and, if he should not become 
my heir, or, becoming my heir, should 
die before he comes to be hia own master, 
i.e. before he arrives at pnoerty, let 
Seius be my heir/ In this rase, if the 
son does not become the testator’s heir, 
the substituted heir is heir to #he father; 
but, if the son becomes heir, and then 
dies under the age of puberty, the sub¬ 
stituted heir is then heir to the son. For 
custom has established that parents may 
make testaments for their cmldren who 
are not of an age to make testaments for 
themselves. 


Gai. ii. 179, 180. 


A child under the age of puberty might be sui juris , and so have the 
legal capability of making a testament; his status might be such as to 
give him the testamenti f actio, but he would not have the power of exer¬ 
cising his right to make a testament, according to the distinction be¬ 
tween a right and the power of availing oneself of the right, so often 
met with in Roman law. If this child, then, died before attaining 
fourteen years, he would necessarily die intestate, which in Roman 
eyes was so great a misfortune for any one, that the father of the child 
was permitted to make the child’s testament, but only as a part and 
as accessory to his own. The right to make a child’s testament de¬ 
pended on the possession of the patria potestas , and could only be exer¬ 
cised with regard to those children who were in their father’s power. 

In the words si filius meus heres mihi non erit , sive heres erit et prius 
moriatur, we have an instance both of the vulgar and the pupillary 
substitution. It was long a vexed question among the jurisprudents 
(Cic. de Orat. 1. 39. 57), whether, if one only was expressed, the other 
was implied; whether, for instance, if the words si filius meus heres 
mihi non erit stood alone, and the child became heir but died under the 
age of puberty, the substituted heir would take as if he had been sub- 
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stituted by pupillary substitution. Marcus Aurelius terminated the 
doubt by deciding that each substitution implied the other (D. xxviii. 
6. 4), so that, when the son was instituted heir, the person substituted 
to him by pupillary substitution was considered as substituted to him 
by vulgar substitution; and conversely, the person substituted by 
vulgar substitution was considered as substituted by pupillary substi¬ 
tution, unless, in either case, the testator had expressed a wish to the 
contrary. 

1. Qua ratione excitati, etiara consti- 
tutionem posuimus in nostro codice, qua 
prospectum est, ut si mente captoe habe- 
ant tilios vel nepotes vel pronepotee 
cujuscumque Bexus vel gradus, liceat eis, 
etsi pubei*es sint, ad exemplum pupil¬ 
laris substitution is certas personas sub- 
6111061 * 0 ; sin autem resipuerint, eamdem 
substitutionem infirmari, et hoc ad ex¬ 
emplum pupillaris substitutionis, quae 
postquam pupillus adoleverit, infirma- 
tur. 

C. vi. 26. 9} D. xxviii. 6. 14. 

This kind of substitution is termed by the commentators quasi-pupil - 
laris or exemplaris , because made ad exemplum pupillaris substitutionis. 
The power here given differs from that of making a child’s testament 
in two points : (1) it could be made by any ascendant, whether pater¬ 
nal or maternal, and not only by the paterfamilias ; and (2) the testator 
could not substitute any one he pleased. He was obliged to appoint 
one among certas personas , viz. one of the descendants of the insane, 
and, if there were none, then one of his brothers. If he had no brothers, 
the choice of the testator was then unrestrained. (C. vi. 26. 9.) 

If for any other cause than insanity a descendant were incapable of 
making a testament, the emperor would, if he thought fit, give a license 
to the head of the family to make a testament for him. (D. xxviii. 
6. 53.) 

2. Igitur in pupillari substitutione se- 2. In a pupillary substitution, made 
cundum praefatum modum ordinata duo in the way we have mentioned, there ai*e 
quodammodo sunt testaments, alteram in a manner two testaments, one. of the 
patris, alteram filii, tanquam si ipte father, the other of the son, as if the 
filius sibi heredem instituisset, aut certe son had instituted an heir for himself; 
unum est testamentum duaram cau- or at least there is one testament, oper- 
sarum, id est, quarum hereditatum. ating on two objects, that is, two inheri¬ 
tances. 

Gai. ii. 180. 


1. Guided by a similar principle, we 
have also inserted a constitution in our 
code, which provides that, if a man has 
children, grandchildren, or great-grand¬ 
children, out of their right minds, of 
whatever sex or degree, he may substi¬ 
tute certain persons as heirs in place of 
such children, on the analogy of pupil¬ 
lary substitution, although they have 
attained the age of puberty. But if they 
regain their reason, the substitution is 
void, on the analogy of pupillary substi¬ 
tution, which ceases to operate when the 
minor attains to puberty. 
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3. Sin autem quia ita formidolosus sit, 3. If a testator is so apprehensive as 

ut timeret ne filius ejus pupillis adhuc, to fear lest, after his death, his son, 
ex eo quod palam substitutum accepit, being* yet a pupil, should be exposed to 
post obitum ejus periculo insidiaruin the risk of having designs formed against 
subjiceretur, vulgarem quidetn substitu- him, from another person being openly 
tionem palam facere et in primis testa- substituted to him, he ought to make 
inenti partibus debet; illam autem sub- openly a vulgar substitution, and insert 
stitutionem per quam, etsi lieres extiterit it in the first part of his testament; and 
pupillus et intra pubertatem decesserit, to write the substitution, by which a 
substitutus vocatur, separatim in inferi- substituted heir is called to the inheri- 
oribus partibus scribere, eamque pari- tance, if his son should become an heir 
em proprio lino propriaque cera consig- and then die under the age of puberty, 
nare, et in priore parte testamenti by itself, and in the lower part, which 
cavere, ne inferiores tabul© vivo filio et part ought to be separately tied up and 
adhuc impubere aperiantur. Illud sealed: and he ought also to insert a 
palam est, non ideo minus valere substi- clause in the first part of his testament, 
tutionem impuberis filii, quod in iisdem forbidding the lower part to be opened 
tabulis scripts sit quibus sibi quisque while his son is alive and within the age 
heredem instituisset, quamvia pupillo of puberty. Of course a substitution to 
hoc periculosum sit. a son under the age of puberty is not 

less valid because written on the same 
tablet in which the testator has instituted 
him his heir, whatever danger it may 
involve to the pupil. 

Gai. ii. 181. 

4. Non solum autem heredibus insti- 4. Parents may not only substitute to 

tutis impuberibus liberis ita substituere their children under the age of puberty, 
parentea possunt, ut etsi heredes eis ex- so that if such children become their 
titerint et ante pubertatem mortui fuer- heirs, and die under the age of puberty, 
int, sit eis heres is quem ipsi voluerint; any one whom the testator pleases shall 
sed etiam exheredatis: itaque eo casu, be made their heir, but they may also 
si quid pupillo ex hereditatibus lega- substitute to their disinherited children ; 
tisve aut donationibus pi*opinquorum and therefore, in such a case, whatever 
atque amicorum acquisitum fuerit, id a disinherited child, within the age of 
omne ad substitutum pertinebit. Quae- puberty, may have acquired by suc- 
cumque diximus de substitutione im- cession, by legacies, or by gift from re- 
puberum liberorum vel heredum insti- lations and fi*iends, will all become the 
tutorum vel exheredatorum, eadem etiam property of the substituted heir. All 
de postumis intelligimus. we have said concerning the substitution 

of pupils, instituted heirs, or disinher¬ 
ited children, is applicable also to post¬ 
humous children. 

Gai. ii. 182,183. 

It wa a not because he instituted a child in his own testament that a 
paterfamilias could make the testament of that child, but because the 
child was in his power, and hence he could make the testaments even 
of children whom he disinherited. Grandchildren and other descen¬ 
dants could also be made subject to a pupillary substitution by their 
grandfather, if they were immediately in his power, that is, if their 
own father was dead or emancipated. 
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It was necessary that the child should be under the power of the 
father at the time of making the testament, and also at that of the 
father’s death. No testator could, therefore, substitute to an emanci¬ 
pated child. (D. xxviii. 0. 2.) If, after the child became siti juris , he 
was arrogated, this vitiated the substitution; but the person who arro¬ 
gated him was obliged to give security that if the child died under the 
age of puberty, he would give up to the substituted heir, or to the 
heredes legitimi if no one was substituted, all that would have come to 
the pupil if the substitution had remained valid. It is, perhaps, hardly 
necessary to observe, that in every case of pupillary substitution, the 
substituted heir took not only what the pupil received from the father, 
but all that the pupil would have had to dispose of by testament, if he 
had been capable of making a testament. 

5. Liberia autem suis testamentum 5. No parent can make a testament 

nemo facere potest, nisi et sibi facial; for his children unless he also makes a 
nam pupillare testamentum pars et testament for himself; for the pupillary 
sequela est paterni testamenti, adeo ut testament is a part of, and accessory to, 
si patris testamentum non valeat, nec the testament of the parent, so much so, 
filii quidem valebit. that if the testament of the father is not 

valid, neither is that of the son. 

D. xxviii. 6. 2.1. 

The two testaments were generally contained in the same instru¬ 
ment ; but a testator might, if he pleased, make his son’s testament by 
a different instrument, or might even make it by verbal nuncupation, 
although his own testament was written. 

6 . Vel singulis autem liberis, vel ei 6. A parent may make a pupillary 
qui eorum novissimus impubes morietur, substitution to each of his children, or 
substitui potest: singulis quidem si ne- to him who shall die the last under the 
minem eorum intestato decedere voluit, age of puberty; to each, if he be unwil- 
novissimo si jus legitimarum heredita- ling that any of them should die intes- 
tum integrum inter eos custodiri velit tate; to the last who shall die within the 

age of puberty, if he wishes that the 
N order of legitimate succession should be 
rigidly preserved among them. 

D. xxviii. 6. 37. 

7. Substituitur autem impuberi aut 7. A substitution may be made to a 

nominatim, veluti Titius, aut generaliter, child under the age of puberty by name, 
ut quisquis mihi heres erit: quibus ver- as, * let Titius be heiror generally ; 
bis vocantur ex substitution©, impubere for instance, * whoever shall be my heir.* 
mortuo filio, qui et ei scripti sunt heredes By these latter words all are called to 
et extiterunt, et pro qua parte heredes the inheritance by substitution, on the 
facti sunt. death of the son under the age of pu¬ 

berty, who have been instituted, and 
have become heii-s to the father, and 
each in proportion to the share assigned 
to him as heir. 

D. xxviii. 6. 8. 1. 
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Quisquis mihi fieres erit, here* filio meo vmpuberi esto , would be the full 
expression. 

8 . Masculo igitur usque ad qu&tuor- 8. A substitution may then be madr 

decim annoe substitui potest, feming us- to males up to the age of fourteen, ai. 
que ad duodecim acnos; et si hoc tempus to females up to that of twelve years, 
excesserint, Bubstitutio evanescit. this age once passed, the substitution is 

at an end. 

D. xxviii. 6. 14. 

The father could not extend the time beyond fourteen years, but he 
could make it less; as, for example, si filius mens intra decimum deces - 
serit. 

The substitute) pupillaris would be at an end not only by the pupil 
attaining the age of puberty, but by his undergoing a capitis deminutio 
before the age of puberty, or dying before his father, as, in either of 
these cases, it would be impossible he should make a testament. Or, 
again, if no one entered on the father’s inheritance, or the father’s 
testament was in any way made inoperative, the testament of the son 
was void, because it was on the validity of the testament of the father 
that the validity of the testament of the son depended. 

9. Extraneo vero vel filio pubeii here- 9. After having instituted a stranger 

di instituto ita substituere nemo potest, or son of full age, a testator cannot then 
ut ai heres extiterit et intra aliquod tem- go on to substitute another heir to him, 
pus decesserit, alius ei sit heres; sed hoc if he dies within a certain time. All that 
solum permis8um est, ut eum per fidei- is allowed is, to oblige, by a fideioom - 
commissum testator obliget alii heredita- missum, the person instituted to give up 
tem ejus vel totam vel pro parte resti- all or a part to a third person. What 
tuere: quod jus quale sit, suo loco ti*ade- the law is on this point we will explain 
mus. in its proper place. 

Gai. ii. 184. 

It is to be observed that, in a fideicommissum , the testator does not 
attempt to deal with the inheritance of another: he only regulates the 
transmission of his own, and nothing, therefore, passed by the fideioom - 
missum , except what came to the person instituted from the testator. 

Soldiers could make a testament for their children without having 
made their own, and could substitute, so far as the inheritance they 
gave went to their children over puberty, to emancipated children and 
strangers. (D. xxviii. 6. 21; D. xxviii. 6. 105 and 15; D. xxix. 141, 
4 and 5.) 
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Tit. XVII QUIBUS MODIS TESTAMENTA INFIR 

MANTUR 

Test&mentum jure factum usque adeo A testament, legally made, remains 
valet donee rumpatur irritumve fiat. valid until it be either revoked or ren¬ 
dered ineffectual. 

If something was originally wanting to the validity of the testament, 
it was spoken of as being injustum, rum jure factum ; as imperfectum , 
if some formality was wanting; and as nuttius momenti , if a child was 
not properly disinherited. But it might be quite valid when made, 
and subsequently lose its effect; in such a case it was either ruptum, 
i.e. its force was broken, it was revoked, either by agnation of a suus 
heres, or by a subsequent testament; or it was vrritum, rendered useless 
by the testator undergoing a change of status, or by no one entering, 
under it, on the inheritance. In this last case it was specially said to 
be destitutum ; but the general expression irritum was applied, as well 
as the more particular term destitutum, , to a testament that had been 
abandoned. 

We have no term nearer to ruptum than revoked; but it does not 
express it very accurately, as the rupture of the testament might be 
something quite independent of the testator’s will, whereas revocation 
properly implies a voluntary act of the testator. We have hitherto, in 
order to keep up the metaphor, translated it, ‘ the force of the testa¬ 
ment is brokenbut this paraphrase is too cumbrous to be retained 
when the expression occurs frequently. 

1 . Rumpitur autem test&mentum cum 1. A testament is revoked when, the 
ineodem statu manente testatore ipsius testator still remaining in the same status, 
testament! jus vitiatur. Si quis enim the effect of the testament is destroyed; 
post factum testamentum adoptaverit for if, after making his testament, he 
eibi filium per imperatorem, eum qui arrogates a person sui juris by licence 
est sui juris, aut per pnetorem secundum from the emperor, or if, in the presence 
nostram constitutionem, eum qui in po- of the praetor, and by virtue of our con- 
testate parentis fuerit, testamentum ej us stitution, he adopts a child under the 
rumpitur quasi adgnatione sui heredis. power of his natural parent, then the 

testament would he revoked by this 
quasi-agnation of a suus heres. 

Gai. ii. 13?, and foil. 

We have already seen how the rupture of the testament might be 
avoided by instituting or disinheriting posthumous children and quasi - 
postumi. But when a new suus heres came into the family by the civil 
agnation produced by adoption or arrogation, the stricter law of the 
time of Gaius pronounced that the testament was inevitably revoked. 


Digitized by Google 


280 


LIB. II. TIT. XVII. 


But in the times of the later jurists, if the new suus feres had been insti¬ 
tuted by anticipation, the testament was considered as not revoked 
(D. xxviii. 2. 23), and it was only when he had been omitted or disin¬ 
herited, that the rule making the testament of no effect was allowed to 
prevail. And Justinian seems here to countenance the opinion by 
omitting the word omnimodo, which Gaius adds to rumpitur. 


2 . Poeteriore quoque testamento, quod 
jure perfectum est, super!us rumpitur; 
nec interest, extiterit aliquis heres exeo, 
an non: hoc enim solum spectatur, an 
aliquo casu existere potuerit. Ideoque si 
quis aut noluerit heres esse, aut vivo 
testatore aut post mortem ejus ante quam 
hereditatem adiret decesserit, aut con- 
ditione sub qua heres institutus est de- 
fectus sit, in his casibus paterfamilias 
intestatus moritur: nam et prius testa- 
mentum non valet ruptum a posteriore, 
et posterius seque nullas habet vires, cum 
ex eo nemo heres extiterit. 


Gai. 


2. A former testament is equally re¬ 
voked by a subsequent one made as the 
law requires, nor does it signify whether 
under the new testament any one be¬ 
comes heir or not; the only question is, 
whether there could have been an heir 
under it: therefore, if an instituted heir 
renounces, or dies, either during the life 
of the testator, or after the testator’s 
death, but before the heir can enter upon 
the inheritance, or if his interest termi¬ 
nates by the failure of the condition 
under which he was instituted—in any 
of these cases, the testAtor dies intestate ; 
for the first testament is invalid, being 
revoked by the second, and the second is 
of as little force, as there is no heir 
under it. 
i. 144. 


If the heir instituted in a second testament would have taken as 
heres ad intestate, the second testament, although it might be not for¬ 
mally made (jure perfectum ), was still held valid, as an expression of 
the last will of the deceased, who died intestate indeed, but whose 
wishes were binding on the heir. (D. xxviii. 3. 2; C. vi. 23. 21. 3.) 

The two modes mentioned in the text by which a testament could be 
revoked are the agnation of a suus heres and the making a subsequent 
testament. But the testator could also revoke it by tearing or defac¬ 
ing it, or by signifying a wish to have it revoked before three wit¬ 
nesses ; or if the testament had at the time of the testator’s death been 
made ten years, it was enough to make it considered as revoked if the 
testator had signified, before three witnesses or by a deed, his wish 
that it should not remain in force. Theodosius had enacted that a 
testament should be always invalid after ten years had expired from 
the time of its being made. Justinian allowed testaments to remain 
valid, as a general rule, for any length of time, but retained the effect 
of the lapse of time if the testator had also signified, as above men¬ 
tioned, his wish to have his testament revoked. (C. vi. 23. 27.) 

When it is said that a subsequent testament to revoke a prior one 
.must be regularly made, it must be understood that, in the case of sol- 


r 
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diers, their privilege of making a testament in any way they pleased 
would permit them to revoke a prior testament by any testament that 
expressed their intentions. 


3. Sed et si quis, priore test&mento 
jure perfecto, posterius »que jure facerit, 
etiamsi ex certis rebus in eo heredem 
instituerit, superius testamentum subla- 
tum esse divi Severus et Antoninus re- 
scripserunt Cujus constitutionis verba 
inseri jussimus, cum aliud quoque pne- 
terea in ea constitutione expressum est. 
* Imperatores Severus et Antoninus Coc- 
ceio Campano: Testamentum secundo 
loco factum, licet in eo certarum renim 
heres scriptus Bit, perinde jure valere ac 
si rerum mentio facta non esset; sed 
teneri heredem Bcriptum ut contentus 
rebus Bibi datis, aut suppleta quarta ex 
lege Falcidia, heieditatem reetituat his 
qui in priore testamento scripti fuerant, 
propter inserta verba secundo testamen¬ 
to, quibus ut valeret prius testamentum 
express urn est, dubitari non opertet.* 
Et ruptum quidem testamentum hoc 
modo efficitur. 


3. If any one, after having made a 
valid testament, makes another equally 
valid, although the heir is instituted 
therein for certain particular things only, 
yet, as the Emperors Severus and Anto¬ 
ninus have decided by a rescript, the 
first testament is considered to be there¬ 
by destroyed. We have ordered the 
words of this constitution to be here in¬ 
serted, as it contains a further provision. 
* The Emperors Severus and Antoninus 
toCocceius Campanus: a second testa¬ 
ment, although the heir named in it is 
instituted to particular things only, shall 
be as valid as if the things had not been 
specified, but unquestionably the heir 
instituted in the second testament must 
content himself either with the things 
given him, or with the fourth part, made 
up to him according to the lex Falcidia , 
and shall be bound to restore the rest of 
the inheritance to the heirs instituted in 
the first testament, on account of the 
words inserted in the second, by which 
it is declared, that effect shall be given 
to the first testament.* This, therefore, 
is a mode in which a testament is re¬ 
voked. 


D. xxxvi. 1. 29. 


It was not the lex Falcidia , but the senatus-consultum Pegasianum , by 
which this fourth was in such a case given to the heir. (See Tit. 23.5.) 

If the heir was instituted for a part only, certce res , he would by 
law be instituted for the whole, as no one could die partly testate; but 
if in the second testament it was expressed that the first should be 
valid, this would oe the same as imposing a fldeicommissum on the heir 
under the second testament, the terms of the fldeicommissum being con¬ 
tained in the first testament. 

4. Alio quoque modo testamenta jure 4. Testaments validly made are also 
facta intirmantur, veluti cum is qui fecit invalidated in another way, viz. if the 
testamentum, capite deminutus sit. Quod testator puffers a capitis deminutio. We 
quibus modis accidat, primo libro retu- have shown in the First Book under 
limus. what circumstances this may happen. 

Gai. ii. 145. 
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As it was from his civil status that a testator’s power of making a 
testament proceeded, any change in this was held to invalidate any ex¬ 
ercise of the power made before the change. 


5. Hoc autem cash irrita fieri testa- 
menta dicuntur, cum alioquin et quae 
rumpantur inita fiant, et quae statim ab 
initio non jure fiunt irrita sunt, et ea 
quae jure facta sunt et postea propter 
capitis deminutionem irrita fiunt, pos- 
sumus nihilominus rupta dicerej sed 
quia sane commodius erat singulas cau- 
sas singulis appellationibus distingui, 
ideo quaedam non jure facta dicuntur, 
quaedam jure facta nirnpi vei irrita fieri. 


5. In such a case testaments are said 
to become ineffectual, although those 
which we revoked, or which, from the 
beginning, were not legally valid, may 
equally well be termed ineffectual. We 
may also term those testaments revoked, 
which, being at first legally made, are 
afterwards rendered ineffectual by a 
capitis deminutio. But, as it is more 
convenient to distinguish by different 
terms each cause that invalidates a tes¬ 
tament, some are said to be irregularly 
made, and others, regularly made, to be 
revoked or rendered ineffectual. 


Gai. ii. 146. 


Under irrita testamenta , we must include those which the jurisconsults 
termed destitute i.e. abandoned, by no one entering on the inheritance. 


6 . Non tamen per omnia inutilia sunt 
ea testamenta, quae ab initio jure facta 
propter capitis deminutionem inita facta 
sunt. Nam si septem teatium sign is 
signata sunt, potest scriptus heres se¬ 
cundum tabulae testamentibonorum pos¬ 
sessionem agnoscere, si modo defunctus 
et civis Roman us et suspotestatis mortis 
tempore fuerit: nam si ideo irritura fac¬ 
tum sit testamentum, quia civitatem vel 
etiam libertatem testator amisit, aut quia 
in adoptionem se dedit, et mortis tempore 
in adoptivi patris potestate sit, non po¬ 
test scriptus heres secundum tabulas 
bonorum possessionem petere. 


6 . But testaments at firet validly made, 
and afterwards rendered ineffectual by 
a capitis deminutio , are not absolutely 
void; for if they have been attested by 
the seals of seven witnesses, the institu¬ 
ted heir can obtain possession of the 
goods according to the testament, pro¬ 
vided that the testator was & Roman cit¬ 
izen, and was sui juris at the time of his 
death. For if a testament becomes void 
because the testator has lost the right of 
& citizen or his liberty, or because he 
has given himself in adoption, and at the 
time of his death was under the power 
of his adoptive father, then the instituted 
heir cannot demand possession of the 
goods according to the terms of the tes¬ 
tament. 


Gai. ii. 147 


The meaning of the praetor giving the bonorum possessio secundum 
tabulas is, that he ordered that possession of the property should be 
given as the testator intended, though, by the rules of strict law, the 
testament in which he had expressed his intention was invalidated. 
The instance referred to in the text is that of a testator, after making 
his testament, suffering a capitis deminutio , but returning to his old 
status before dying. In such a case the praetor gave the bonorum poe - 
sessio; but if the testator had been arrogated and then emancipated. 
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he mast (since the arrogation was his own act) have after his emanci¬ 
pation expressly declared his wish to abide by his testament made 
before arrogation (Gai. ii. 147), or the praetor would not give the bono- 


rum possessio to the instituted heir. 

7. Ex eo autem solo non potest infirm- 
ari testamentum, quod postea testator 
id noluit vaiere: usque adeo ut, etsi 
quia post factum prius testamentum pos- 
tei ius facere cceperit, et aut mortalitate 
praeventus, aut quia eum ejus rei poeni- 
tuit, non perfecerit, divi Pertinacis ora- 
tione cautum sit ne alias tabulae priores 
jure factse irrit« fiant, nisi sequentes 
jure ordinatae et perfect® fuerint; nam 
iinperfe :tum testamentum sine dubio 
nullum est. 

D. xxxiv. 4; < 


7. A testament cannot be invalidated 
solely because the testator is afterwards 
unwilling- that it should take effect; so 
that, if any one, after making one testa¬ 
ment, begins another, and then, being 
prevented by death, or from having 
changed his mind, does not complete it, 
it is decided in an address to the senate 
by the Emperor Pertinax, that the first 
testament shall not be revoked, unless 
the subsequent one is regularly made 
and complete, for an imperfect testament 
is undoubtedly null. 

5. vi. 23. 21. 8. 


See note on paragraph 2. 

8 . Eadem oratione expressit, non ad- 
lnissimim se hereditatem ejus qui litis 
causa pnncipem reliquerit heredem, 
neque tabulae non legitime factas in 
quibus ipse ob earn causam heres insti¬ 
tute erat probaturum, neque ex nuda 
voce heredis nomen admissurum, neque 
ex ulla scriptura cui juris auctoritas 
desit aliquid adepturum. Secundum hsec 
divi quoque Severus et Antoninus sse- 
pissime reciipserunt: licet enim (inqui- 
unt) legibus soluti simus, attamen legi- 
bus vivimus. 


8 . The emperor declared in the same 
address to the senate, that he would not 
accept the inheritance of any testator, 
who, on account of a suit, made the em¬ 
peror his heir; that he would never 
make valid a testament legally deficient 
in form, if, in order to cover the defi¬ 
ciency, he himself was instituted heir; 
that he would not accept the title of heir, 
if he was instituted by word of mouth; 
and that he would never take anything 
by virtue of any writing wanting the au¬ 
thority of strict law. The Emperors 
Severus and Antoninus have also often 
issued rescripts to the same purpose: 
4 for although,’ say they, 4 we are above 
the lawB, yet we live in obedience to 
them.’ 


D. xxxii. 23. 


Testators occasionally made the emperor their heir, in order that 
their adversary in a lawsuit might have him to contend with. 

An oratio was an address to the senate by the emperor, in which he 
explained to them what they were to enact; they then put his recom¬ 
mendations into the shape of a senatus-consultum. 
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Tit. XVIII. DE INOFFICIOSO TESTAMENTO. 

Quia plerumque parentes sine causa Since parents often disinherit their 
liberos suos exheredant vel omittunt, in- children, or omit them in their testa- 
ductum est ut de inofficioso testamento ments, without any cause, children who 
age re possint liberi, qui queruntur aut complain that they have been unjustly 
inique se exheredatos aut inique pne- disinherited or omitted, have been per- 
teritos: hoc coloi*e quasi non sanae men- mitted to bring the action de inofficioso 
tis fuerint cum testamentum ordinarent. testamento , on the supposition that their 
Sed hoc dicitur non quasi vere furiosus parents were not of Bane mind when they 
sit, sed recte quidem fecerit testamen- made their testament. This does not 
turn, non autem ex officio pietatis ; nam mean that the testator was really insane 
si vere furiosus sit, nullum testamentum but that the testament, though regular- 
est. ly made, is inconsistent with the duty 

of affection the parent owes. For, if a 
testator is really insane at the time, his 
testament is null. 

D. v. 2. 2. 3. 5. 

As we may gather from the text, a testament was termed inofficio- 
sum, which was at variance with the dictates of natural affection, and 
those duties of near relationship which were expressed by the term 
officium pietatis. A presumption seemed to arise that the persons very 
closely connected with the testator, if passed over, must have done 
something to merit the testator’s disapprobation. They might there¬ 
fore naturally desire to have their character (cestimatio) protected 
against this imputation, and they therefore applied to the praetor to 
set the testament aside. A testament regularly and validly made, 
but liable to the objection that it was inofficiosum , was liable to be set 
aside on the application of the children, or, if there were no children, 
on that of the ascendants, or, if there were no ascendants, on that of 
the brother or sister of the deceased, the claim of these last, however, 
only prevailing where the person instituted was turpis. 

It is not known at what date the action de inofficioso testamento was 
first introduced. It is referred to by Cicero {In Verr. i. 42.0 It was 
brought before the centumviri, as were all actions concerning inher¬ 
itances, and if they pronounced the testament ‘ inofficiosum,' all its 
dispositions were set aside, and the inheritance passed according to 
the succession aJb intestato. (See Introd. sec. 77.) 

The power of bringing the action was, however, not confined entirely 
to those who were disinherited. Children omitted by the mother, and 
grandchildren omitted by the maternal grandfather, might bring it, a s 
we have already seen. (Tit. 13. 7.) 

1. Non autem liberis tan turn permis- 1. It is not children only who are al- 
sum est testamentum parentum inofficio- lowed to attack the testaments of their 
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sum accusare, vemm etiam parentibue parents as inofficious. Parents are also 
liberorum. Soror autem et frater tur- permitted to attack those of their children, 
pi bus personis scriptds heredibus ex The brothers and sistere of a testator, 
sacris constitutionibus prselati sunt; non also, by the imperial constitutions, are 
ergo contra omnes heredes agere pos- preferred to infamous persons, if any 
sunt. Ultra fratres igitur et sorores such have been instituted heirs. Thus, 
cognati nullo modo aut agere possunt, then, they cannot bring such an action 
aut agentes vincere. against any heir. Beyond brothers and 

sisters no cognate can bring or succeed 
in such an action at all. 

C. in. 28. 21. 27. 

Before Justinian, brothers and sisters could only bring this action 
while the tie of agnation was in existence. He permitted them to 
bring it durante agnatiom vel non (C. iii. 28. 27), and thus made it suffi¬ 
cient that they should. be merely consanguinei , i.e. born of the same 
father. Subsequently, by the 118th Novel, uterine brothers or sisters 
were placed on the same footing as consanguinei. 

2. Tam autem natur&les liberi, quam 2. But natural children, as well as 

secundum nostra constitutionis divisio- adopted (the distinction between adopt- 
nem adoptali, ita demum de inofficioso ed children laid down in our constitu- 
tcstamento agere possunt, si nullo alio tion being always observed), can only 
jure ad defuncti bona venire possunt; attack the testament as inofficious, if 
11 am qui ad hereditatem totam vel par- they can obtain the effects of the de¬ 
tain ejus alio jure veniunt, de inofficioso ceased in no other way; for those who 
agere non possunt. Postumi quoque can obtain the whole or a part of the in- 
qui nullo alio jure venire possunt, de heritance by any other means, cannot 
inofficioso agere possunt. pursue this remedy. Posthumous chil¬ 

dren, also, who are unable to recover 
their inheritance by any other method, 
are allowed to bring this action. 

D. v. 2. 6. 8. 15. 

Those adopted by strangers could not impugn the testament of the 
the adoptive father, if they were disinherited or passed over, but those 
who were adopted by their ascendants could. This is the divisio here 
alluded to. (See Bk. i. Tit. 11. 2.) 

The actio de inofficioso testamento was only a last resource open to those 
who had no other: a pupil, therefore, arrogated, and afterwards disin¬ 
herited by the arrogator, could not bring this action, because he was 
entitled to the quarta Antonina (see Bk. i. Tit. 11. 2); nor, again, could 
an emancipated son, omitted in the testament of his father, because 
the praetor gave him possession of the goods contra tabulas. (See 
Tit. 13. 3.) 

3. Sed h®c ita accipienda sunt, si 3. All this must be understood to take 
nihil eis pepitus a testatoribus testamento place only when nothing has been left 
relictum est: quod nostra constitutio ad them by the testament of the deceased ; 
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verecundiam nature introduxit. Sin a provision introduced by our constitn- 
vero quantacumque pars hereditatis vel tion, out of respect for the rights of na- 
res eis fuerit relicta, inofticiosi querela ture. For, if the least part of the inher- 
quiescente, id quod eis deest usque ad itance or any one single thing has been 
quartam legitim® partis repleatur, licet given them, they cannot bring an action 
non fuerit adjectum, boni viri arbitr&tu de inofficioeo teetamento : but they must 
debere earn compleri. have made up to them one-fourth of 

what would have been their share, if 
the deceased had died intestate, sup¬ 
posing what is given does not amount 
to this fourth; and this, although the 
testator has not added to his gift any 
direction than this fourth is to be made 
up to them according to the estimate of 
a tnistworthy person. 

C. iii. 28. 30, pr. and 1. 

A plebiscitum was passed in the year 714 a.u.c., called the lex Fair 
cidia (Tit. 22), which provided that one clear fourth of the inheritance 
must remain to the heir, and that legacies and trusts could only affect 
three-fourths. Either from the analogy of this law, or by some express 
enactment, it was decided that every one who was near enough in 
blood to the testator to bring the action de inofficioso , might bring it, 
though mentioned in the testament, unless one-fourth were thereby 
given him of what he would have received in a succession ab intestate. 
This fourth part was spoken of under different names. Sometimes it 
was itself termed the Falcidia (Solam eis Falcidiam debited successions 
relinqvant , Cod. Theod. xvi. 7. 28). Sometimes it is spoken of as the 
portio legibus debita , portio legitima (C. iii. 26. 28), and commentators 
have called it simply the legitima. In the text, it will be seen, the 
term legitima pars is used to express the share the persons would have 
taken ab intestate. 

Before the time of Justinian (Cod. Theod. ii. 19. 4), unless a testator 
either expressly gave this fourth, or gave a direction that such an 
additional share of the goods should be added to that actually given, 
as some trustworthy person, who should make an estimate of the value 
of all the goods of the deceased, should consider would be necessary to 
make what was given equal to the fourth, the testament could be 
attacked and set aside as inofficious; but Justinian altered the law on 
this point, and enacted that if the testator gave anything at all, the 
action de inoflicioso could not be brought, but only an action to main¬ 
tain what was wanting to make up the fourth, while the testament 
itself remained valid. (C. iii. 28. 30.) There were considerable differ¬ 
ences between the action to make up what was wanting to the fourth 
part (actio in supplementum legitima) and that de inofficioso ; the former 
was a personal action, there was no limit to the time in which it was 
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to be brought, it was transmissible to the heirs of the person who 
could bring it, and it left the testament valid; the latter was a real 
action, was obliged to be brought within a certain time (see note to 
paragr. 6), could not be transmitted to the heirs, unless the person 
entitled to bring it had manifested an intention to do so, and if it was 
successfully brought, the testament was set aside. 

4. Si tutor nomine pupilli cujus tut-©- 4. If a tutor accepts in the name of 
lam gerabat, ex testamento patris sui the pupil under his charge a legacy 
legatum acceperit, cum nihil erat ipsi given in the testament of the tutor's 
tutori relictum a patre suo, nihilominus own father, while nothing has been left 
potent nomine suo de inofficioso patris to the tutor himself by his father’s testa- 
testamento agere. ment, he may nevertheless in his own 

name attack the testament of his father 
as inofficious. 

D. v. 2.10. 1. 


To accept a legacy was to acquiesce in the validity of the testament; 
but it was reasonable that a tutor, who had an unavoidable duty 
to perform towards his pupils, should not be personally bound by an 
act done in his capacity as tutor. 


5. Sed et si e contrario pupilli nomine 
cui nihil relictum fuerit, de inofficioso 
egerit et superatus est, ipse tutor quod 
sibi in eodem testamento legatum relic- 
turn est, non amittit. 


6. Conversely, if a tutor, in the name 
of his pupil, to whom nothing has been 
left, attacks as inofficious the testament 
of his pupil’s father, and attacks it un¬ 
successfully, he does not lose anything 
that may have been left himself in the 
same testament. 


D. v. 2. 30. 1. 


Any one who attacked a testament as inofficious, unsuccessfully, 
forfeited to the ftscus whatever was given him by the testament. 


6. Igitur quartam quis debet habere, 
ut de inofficioso testamento agere non 
possit, sive jure hereditario sive jura 
legati vel fideicommissi, vel si mortis 
causa ei donata quarta fuerit, vel inter 
vivos in iis tantummodo casibus quorum 
mentionem facit nostra constitutio, vel 
aliis modis qui constitutionibus continen- 
tur. Quod autem de quarta diximus, ita 
intelligendum est ut, sive unus fuerit sive 
plures quibus agere de inofficioso testa¬ 
mento permittitur, una quarta eis dari 
possit, ut pro rata.eis distribuatur, id 
est, pro virili portione quarta. 


6. That a person Bhould be debarred 
from bringing the action de inofficioso 
testamento, it is necessary that he should 
have a fourth, either by hereditary right, 
or by a legacy or a fideicommissum, or 
by a donatio mortis causa, or a donatio 
inter vivos in the cases mentioned in our 
constitution, or by any of the other 
means set forth in the constitutions. 
What we have said of the fourth must 
be understood as meaning that, whether 
there be one person only or several, who 
can bring an action de inofficioso testa¬ 
mento , only one-fourth is to be distributed 
among all proportionally, that is, each is 
to have the fourth of his proper share. 


D. v. 2. 8. 6. 8; D. v. 2. 25; C. in. 28-30. 2. 
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If the donatio inter vivos had been made on the express condition 
that it should be reckoned as part of the quarta legitima (D. v. 2. 25 ; 
C. iii. 28. 35), or had been advanced for the purchase of a military- 
rank (C. iii. 28. 30), then it was taken into account in estimating how 
much the recipient was entitled to as his fourth; but, generally speak¬ 
ing, as it was the receipt of the fourth of that which a person would 
have received ab intestato that excluded him from bringing the action 
de inoffidoso, the right to this action could not be taken away by the 
receipt of gifts, which, having been made inter vivos , could not have 
formed part of the inheritance ab intestato. 

The words, vel aliis modis , etc., refer to sums given by parents to 
their children as part of dotes , and to donationes propter nuptias (C. iii. 
28. 29; C. vi. 20. 20. 1), which were taken into account in reckoning 
the amount due as the portio legitima. 

The right to the action de inofficioso might be extinguished, (1) by the 
person entitled to the quarta legitima dying without having manifested 
an intention to dispute the testament: if he had done so, the right to 
the action passed to his heirs (D. v. 2. 6. 2); (2) if he had allowed a 
time, fixed first at two and subsequently at five years (Cod. Theod. ii. 
19. 5), to elapse without bringing the action; and (3) when he had 
acquiesced directly or indirectly in the testament; as, for instance, by 
making a contract with the persons instituted, in their capacity as 
heirs (D. v. 2. 20. 1), or by a demand against those persons for the 
payment of a legacy, or by desisting in the action when once brought. 
(D. v. 2. 8. 1.) 

Justinian, in his Novels, introduced considerable changes in the law 
on these points. First, if those entitled to the portio legitima were 
more than four in number, they divided between them one-half of the 
whole inheritance; if they were four or less than four, they divided 
between them a third of the whole inheritance. (Nov. 18. 1.) Secondly, 
those who could claim a portio legitima were required to be made heirs, 
and the testament was not to be upheld because those entitled to the 
portio legitima had something otherwise given them, as by legacy or trust. 
(Nov. 115. 3. 4.) Thirdly, if the testament was declared inofficious, it 
was only the institution of the heir or heirs that was to be set aside; 
the trusts, the legacies, gifts of liberty, and appointments of tutors 
were to remain good. (Nov. 115. 4. 9.) And, fourthly, Justinian fixed 
and specified the reasons, limiting them to fourteen in the case of 
ascendants and to a less number in other cases, for any one of which a 
testator might disinherit or omit his descendants or ascendants; the 
one ou which the testator had acted was to be expressly stated. (Nov. 
115. 3.) 
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Tit. XIX. DE HEREDUM QUALITATE ET 
DIFFERENTIA. 

Heredes autem autnecessarii dicuntur, Heirs are said to be necessarily mi et 

aut sui et necessarii, aut extranei. necessarily or extranei. 

Gai. ii. 152. 


1. A necessary heir is a slave insti¬ 
tuted heir; and he is so called, because, 
whether he wish or not, at the death of 
the testator he becomes instantly free, 
and necessarily heir ; he, therefore, who 
suspects that he is not in solvent circum¬ 
stances, commonly institutes his slave to 
be his heir in the first, second, or some 
more remote place; so that, if he does not 
leave a sum equal to his debts, it may 
be the goods of this heir, and not those 
of the testator himself, that are seized or 
sold by his creditois, or divided among 
them. But, to compensate for this in¬ 
convenience, a slave enjoys the advan¬ 
tage of having reserved to him whatever 
he has acquired after the death of his 
patron; for although the goods of the 
deceased should be insufficient for the 
payment of his creditors, yet property 
so acquired by the slave is not on that 
account made the subject of a further 
sale. 

Gjli. ii. 153-155; D. xlii. 6 1. 17. 

The sale of goods for the payment of debts brought on the debtor an 
iguominy which was more than a matter of opinion, and had legal 
effects (Gai. ii. 154), and which a testator was, therefore, very anxious 
his memory should escape. 

The hexes necessarius was legally bound by all the debts of the 
deceased; but the praetor made a change in the strict law, and per¬ 
mitted the goods of the deceased to be distinctly separated from the 
possessions of the hexes necessarius , if the hexes necessarius demanded, 
before in any way interfering with the goods of the deceased, that 
this separation should take place. When it did take place, the 
creditors could only recover from him the amount of what actually came 
into his hands as heir, while he could deduct from the inheritance all 
that he had acquired after he became sui juris (D. xlii. 6. 1. 18); and 
(as Ulpian in the passage quoted goes on to say) anything due to him 
from the testator, which, Damangeat suggests, refers to the case of a 
19 


1. Necessarius heres est servos heres 
institutus; ided cdc appellatus quia, rive 
velit rive nolit, omnimodo poet mortem 
testatoris pro tin us liber et necessarius 
heres fit. Unde qui facultates sues sus- 
pectas habent, solent servum suum 
primo aut secundo aut etiam ulteriore 
gradu heredem instituere; ut ri credi- 
toribus satis non fiat, potius ejus heredis 
bona quam iprius testatoris a creditori- 
bus posrideantur, vel distrahantur, vel 
inter eos dividantur. Pro hoc t&men 
incommodo illud ei commodum prsesta- 
tur, ut ea quae post mortem patroni sui 
ribi acquirierit, ipri reserventur; et 
quam vis bona defuncti non suffecerint 
creditoribus, iterum ex ea causa res 
ejus, quas ribi acquirierit, non veneunt. 
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gift by a third person of a legacy to a slave, si liber factus fiteril, in a 
testament of which the testator had been instituted heir. 

This beneficium separations , it may be mentioned, the right to have 
the goods of the heir separated from those of the testator, was some¬ 
times accorded, in cases having nothing to do with a heres necessarius, 
in favor of the creditors of the testator. The heir might be insolvent, 
and then it was for their interest that the testator’s property should be 
kept distinct. (D . xlii. 6. 1. 17.) 


2. Sui autem et necessarii heredes 
sunt, veluti filius, filia, nepos neptisve 
ex filio et deinceps ceteri liberi, qui 
modo in potestate morientis fnerint. 
8ed ut nepos neptisve sui heredes sint, 
non sufficit eum eamve in potestate avi 
mortis tempore fuisse; sed opus est ut 
pater ejus vivo patre suo desierit suus 
heres esse, aut morte interceptus aut 
qualibet alia ratione liberatus potestate: 
itunc enim nepos neptisve in locum patris 
;sui succedit. Sed sui quid&m heredes 
ideo appellantur, quia domestic! hei'edes 
■sunt, et vivo quoque patre quodammodo 
domini existimantur: unde etiam si quia 
intestatus mortuus sit, prima causa est 
in successione liberorum. Necessarii 
vero ideo dicuntur, quia omnimodo sive 
velint sive nolint, tam ab intestato quam 
ex testamento heredes hunt; sed his 
praetor permittit volentibus abstinere se 
ab hereditate, ut potius parentis quam 
ip8orum bona similiter a creditoribus 
possideantur. 


Gai. 


2. Hen's are sui et necessarii, when 
they are, for instance, a son, a daughter, 
a grandson or granddaughter, by a son 
or other direct descendants, provided 
they are in the power of the deceased at 
the time of his death. That grandchil¬ 
dren should be sui heredes , it is not 
enough that they were in the power of 
their grandfather at the time of his de¬ 
cease, but it is also requisite, that their 
father should have ceased to be a suus 
heres in the lifetime of his father, having 
been either cut off by death, or otherwise 
freed from paternal authority ; for then 
the grandson or granddaughter succeeds 
in place of their father. Sui heredes are 
so called because they are family heirs, 
and, even in the lifetime of their father, 
are considered owners of the inheritance 
in a certain degree. Hence, in case of 
a* person dying intestate, his children 
are first in succession. They are called 
necessary heirs, because, whether they 
wish or not, whether under a testament 
or in a succession ab intestato , they be¬ 
come heirs. But the praetor permits 
them to abstain from the inheritance if 
they wish, that if possession is taken of 
the goods of the deceased by his credi¬ 
tors, the goods may be not theirs, but 
those of their parent. 

ii. 156-158. 


There is no difficulty in understanding either who were sui heredes , 
or what was the position they occupied with reference to the inheri¬ 
tance. If the paterfamilias had had no power of making a testament, 
those persons in his power, who became sui juris at his death, would 
necessarily have had the inheritance at his decease; they were in a 
manner, as the text says, owners during his lifetime of the inheritance, 
which must actually come into their possession at his death. And, 
although testaments were allowed to alter the legal succession, the 
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rights of those who had this interest in the inheritance were so far 
guarded that it was necessary expressly to disinherit them in order to 
deprive them of their interest; while, on the other hand, if the testator 
appointed any one of them as his heir, he was considered thereby to 
exercise his patria potestas , so that the suits heres could not exercise any 
option as to accepting or refusing the inheritance, and was a heres 
necessarius , exactly as he was if he succeeded ab inteslato until the 
praetor interfered to enable him to escape the burden. In every case 
the suus heres took the inheritance or his share in it, and without any 
act or exercise of his own will; if he was insane or beneath the age 
of puberty, no authority was needed to enable him to accept it, and he 
never had to enter formally on an inheritance that belonged to him 
immediately the paterfamilias died, unless he was instituted by the 
paterfamilias only conditionally, and then the inheritance belonged to 
him immediately on the condition being fulfilled. If the grandson, 
instituted while his father was disinherited, was in the power of the 
deceased at the time of his death, he became suits heres et necessarius , but 
becoming, on the testator’s death, in the power of his own father, imme¬ 
diately placed his father in the position he himself occupied— patrem 
mum sine aditione heredem fecit et quidem necessarium. (D. xxix. 2. 6. 5.) 

The inheritance was, according to the notions of early law, the prop¬ 
erty not so much of the individual as of the family, and so the term 
sui keredes means persons who took an inheritance that was their own, 
who were heirs not of the paterfamilias , but of themselves, and being, 
as Cujacius expresses it by a Greek equivalent, avroKXrjpovbpot, took 
what thus belonged to them already, and only received possession of 
that over which, as the text says, they had even in the lifetime of the 
parent had a kind of ownership. 

As the text informs us, the praetor interposed to prevent its being in 
every case obligatory on the suus heres to accept the inheritance ; he 
was only treated as an heir if he intermeddled with the inheritance; 
and until he had in some way shown his intention of doing so, the 
praetor refused to permit any action to be brought against him as suits 
heres by the creditors of the deceased. The beneflcium abstinendi , as 
this power of abstaining was termed, differed from the beneflcium sepa¬ 
rations , accorded to slaves, by no express demand being necessary, as 
it always existed in the absence of express intention to accept the in¬ 
heritance, and also by its being a protection to the suus heres against 
all actions whatever brought against him in his capacity of heir, while 
the slave was liable to the amount of the property of the deceased. 

The suus heres who had availed himself of this privilege, did not 
thereby cease to be heir. He could afterwards accept the inheritance 
if the goods were not sold by the creditors. (D. xxviii. 8. 8.) 
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3. Ceteri qui testatoris juri subject! 
non sunt, extranei heredes appellantur: 
itaque liberi quoque nostri qui in potes- 
tate nostra non sunt, heredes a nobis 
institute, extranei heredes videntur. 
Qua de causa et qui heredes a matre in- 
stituuntur, eodem numero sunt, quia 
feminae in potestate liberos non babent. 
Servus quoque heres a domino institutus 
et post testamentum factum ab eo maim- 
missus, eodem numero habetur. 

Gat. i 


3. All those who are not subject to the 
power of the testator are termed ex¬ 
tranei heredes : thus, children, not within 
our power, whom we institute heirs, are 
extranei heredes. Bo, too, are children 
instituted heirs by their mother, for a 
woman has not her children under her 
power. A slave also, whom his master 
has instituted by testament and after¬ 
wards manumitted, is considered a heres 
extraneus. 
i. 161. 


4. In extraneas heredibus illud obser- 
vatur, ut sit cum eis testamenti factio, 
sive ipsi heredes instituantur, sive hi 
qui in potestate eorum sunt; et id 
duobus temporibus inspicitur, testa¬ 
menti quidem facti ut constiterit insti¬ 
tute, mortis vero testatoris ut effectum 
habeat. Hoc amplius et cum adierit 
hereditatem, esse debet cum eo testa¬ 
menti factio, sive pure sive sub condi- 
tione heres institutus sit; nam jus here- 
dis eo vel maxime tempore inspiciendum 
eat quo acquirit hereditatem. Medio 
autem tempore inter factum testamen¬ 
tum et mortem testatoris vel conditionem 
institutionis existentem, mutatio juris 
non nocet heredi; quia, ut diximus, tria 
tempora inspicimus. Testamenti autem 
factionem non solum is habere videtur 
qui testamentum facere potest, sed etiam 
qui ex alieno testamento vel ipsi capere 
potest vel alii acquirere, licet non possit 
facere testamentum. Et ideo furiosus 
et mutus et poetumus et infans et filius- 
familias et servus alienus testamenti 
factionem habere dicuntur: licet enim 
testamentum facere non possint, attamen 
ex testamento vel sibi vel alii acquirere 
possunt. 


4. As to extranei heredes , the rule is, 
that the testator must have testamenti 
factio with them, whether they are in¬ 
stituted heirs themselves, or whether 
those under their power are instituted. 
And this is required at two several 
times: at the making of the testament, 
that the institution may be valid, and 
at the testator’s death, that it may take 
effect. Further, at the time of entering 
upon the inheritance, testamenti factio 
ought still to exist with the heir, whether 
he is instituted simply or conditionally ; 
for his capacity as the heir is principally 
regarded at the time of acquiring the 
inheritance. But in the interval between 
the making of the testament and the 
death of the testator, or the accomplish¬ 
ment of the condition of the institution, 
the heir will not be prejudiced by 
change of status; because it is the three 
points of time which we have noted 
that are to be regarded. Not only is a 
man who can make a testament said to 
have testamenti factio, but also any per¬ 
son who under the testament of another 
can take for himself, or acquire for 
another, although he cannot himself 
make a testament: and therefore insane 
and dumb persons, posthumous children, 
infants, sons in power, and slaves belong¬ 
ing to othere, are said to have testamenti 
factio. For although they cannot make 
a testament, yet they can acquire by 
testament either for themselves or others. 


D. xxviii. 5. 49. 1; D. xxviii. 1. 16. 1. 

The necessity for the heir having testamenti factio at the time of the 
making of the testament proceeded from the ancient mode of making 
testaments. When, in the ccdata comitia , the testator orally announced 
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who it was on whom he wished his legal existence, his persona, to 
devolve after his death, the person designated could not have accepted 
the devolution unless he had been in the enjoyment of those rights of 
citizenship implied in the testament* factio ; and when testaments were 
made per ces et libram, it was equally necessary that the purchaser, 
that is, the heir, should have those rights of citizenship which would 
enable him to go through a sale by mancipation. 

The testament* factio meant two very different things; it meant as 
applied to the testator the power to make a testament, as applied to 
the heirs the capacity to take under a testament; and, as the text 
points out, many persons, as for example the insane, could take under 
a testament who could not make a testament. 

It will be observed that the text says that it was immaterial whether # 
the heir preserved his testamenti factio between the two periods of the 
making the testament and the death of the testator; if he lost it 
between the two later epochs, viz. the death of the testator and the 
entrance on the inheritance, he could not take, and it would not avail 
him that he had recovered it at the time of entering on the inheri¬ 
tance. (D. xxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this paragraph 
might -have the rights of citizenship, and only be accidentally pre¬ 
vented from exercising those rights. 


5. Extraneis autem heredibus delibe¬ 
randi polestas est de adeunda kereditate 
vel non adeunda. Sed sive is cui absti- 
nendi potestas est, immiscuerit se bonis 
hereditatis, sive extraneus cui de ade¬ 
unda kereditate deliberare licet, adierit, 
postea relinquendfe hereditatis faculta- 
tem non habet, nisi minor sit viginti 
quinque annis; nam hujus seta tig homi- 
nibus, sicut in ceteris omnibus causis, 
deceptis, ita et si temere damnosam 
kereditatem susceperint, praetor succur- 
rit. 


5. Extranei heredes may deliberate 
whether they will enter upon the inheri¬ 
tance. But, if one, who baa the liberty 
of abstaining, intermeddles with the 
property of the inheritance, or an extra- 
neus heres , who is permitted to delibe¬ 
rate, enters on the inheritance, it will 
not afterwards be in his power to re¬ 
nounce the inheritance, unless he shall 
be under the age of twenty-five years; 
for the praetor, as in all other cases he 
relieves minors who have been deceived, 
so too he does when they have rashly 
taken upon themselves a burdensome 
inheritance. 


Gai. ii. 162, 163. 


There was no fixed time within which it was necessary that the 
heir should decide whether to accept or reject the inheritance, except¬ 
ing when the testator fixed the time himself by what was termed 
cretio. (See note to paragr. 7.) Those who were interested in his 
making a decision could compel him by action to do so, and the 
praetor then, if he wished, allowed him time to deliberate, never less 
than one hundred days. Justinian decides that the time given should 
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not exceed nine months, or, as a special favor from the emperor, a 
year. If he did not decide within the appointed time, he was taken 
to have rejected the inheritance, if the action to compel a decision 
was brought by substituted heirs or a Jieres ab intestate; to have 
accepted it, if the action was brought by legatees or creditors. If he 
died before the expiration of the time, and within a year of the first 
commencement of his right to enter on the inheritance, his heir could, 
during the unexpired remainder of the time, decide in his place. 
(D. xxviii. 2. 28; C. vi. 30. 19.) 

The mode by which the praetor interfered for the protection of 
minors was called restitutio in integrum. (See Bk. i. Tit. 23. 2.) 


6. Sciendum t&men est divum H&dria- 
num etiam majori viginti quinque annis 
veniam dedisse, cum post aditam here- 
ditatem grande ©s alienum, quod adit© 
hereditatis tempore latebat, emersisset. 
Sed hoc quidem divus Hadrian us cui- 
dam speciali beneficio pr©stitit; divus 
autem Goi*dianus postea in militibus tan- 
tummodo hoc extendit. Sed nostra 
benevolentia commune omnibus subjectis 
imperio nostro hoc beneficium prsestitit, 
et constitutionem tam ©quissimam quam 
nobilem scripsit, cujus tenorem si obser- 
vaverint homines, licet eis et adire here- 
ditatem, et in tantum teneri quantum 
valere bona hereditatis contingit: ut ex 
hac causa neque deliberationis auxilium 
eis fiat necessarium, nisi omissa obser- 
vatione nostr© constitutionis, et deliber¬ 
andum exi8timaverint, et sese veteri 
gravamini aditionis supponere maluerint. 


Gai. ii. 163; 


6. The Emperor Hadrian, however, 
once gave permission to a person of 
full age, to relinquish an inheritance, 
when it appeared to be encumbered 
with a great debt, which had been 
unknown at the time that he had 
entered on the inheritance. But this 
was granted as a special favor. The 
Emperor Gordian afterwards extended 
this as a settled privilege, but only to 
soldiers. But we in our goodnesB have 
rendered this benefit common to all our 
subjects, having dictated a constitution 
as just as it is illustrious, by which, if 
heirs will attend to its provisions, they 
may enter upon their inheritance, and 
not be liable beyond the value of the 
estate; so that they need not have re¬ 
course to deliberation, unless neglecting 
to conform to our constitution, they pre¬ 
fer to deliberate and submit themselves 
to the liabilities attending the entering 
on the inheritance under the old law. 

C. vi. 30. 22. 


Commentators have termed the privilege alluded to here the benefit 
cium inventarii. Within thirty days after the heir became acquainted 
with his rights, an inventory of the property might be begun, which 
was to be finished within ninety days from the same time. This inven¬ 
tory was to be made in the presence of a tabellio, or public notary, and 
of any parties interested who might wish to be present, or else of three 
witnesses. 

If the heir chose to avail himself of this privilege, he entirely separ¬ 
ated the estate of the testator from his own; he could deduct anything 
that might be owing to him from it, and had to pay to it anything he 
might owe. He first paid the expenses of the funeral and of the inven- 
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tory, and then all the creditors in the order in which they sent in their 
claims. If there was any surplus, he took it; if auy deficiency, he was 
not liable. (C. vi. 30. 22.) 


7. Item extraneus heres test&mento 
insti tutus, aut ab intestato ad legitimam 
hei*editatem vocatus, potest aut pro 
herede gerendo aut etiam nuda volun- 
tate suscipiendse hereditatis hei*es lien. 
Pro herede autem gerere quis videtur, 
si rebus hereditariis tamquam heres 
utatur vel vendeudo res hereditarias vel 
piwdia colendo locandove et quoquo 
modo, si voluntatem suam declaret vel 
re vel verbis de adeunda hereditate: 
dummodo sciat eum in cujus bonis pro 
herede gerit, testatum intestatumve obi- 
isse et se ei heredem esse. Pro herede 
euim gerere est pro domino gerere; 
veto res enim he redes pro dominis appel- 
labant. Sicut autem nuda voluntate 
extraneus hei'es fit, ita et contraria des- 
tinatione statim ab hereditate repellitiir. 
Eum qui surdus vel mutus natus est, 
vel postea f&ctus, nihil prohibet pro he¬ 
rede gerere et acquirers sibi hereditatem, 
si tamen intelligit quod agitur. 


7. A stranger, instituted by testament, 
or called by law to a succession ab intes¬ 
tato , may become heir, either by doing 
some act as heir, or even by the mere 
wish to accept the inheritance. And a 
man acts as heir if he treats any of the 
goods of the inheritance as his own, by 
selling any part, or by cultivating the 
ground, or letting it, or in any other 
way declares, either by act or word, his 
intention to enter on the inheritance, 
provided only that he knows that the 
person, with respect to whose estate he 
acts as heir, is dead, testate or intestate, 
and that he himself is the heir ; for to 
act aB heir is to act as proprietor; and 
the ancients frequently used the term 
heir to denote the proprietor. But as a 
stranger may become heir by a mere 
iutention, so, on the contrary, by a con¬ 
trary intention, he is at once barred 
from the inheritance. Nothing prevents 
a person, who was born deaf and dumb, 
or subsequently became so, from acting 
as heir, and acquiring the inheritance, 
if only he knows what he is doing. 


Gai. ii. 166, 167. 169; D. xxix. 2. 5. 


Besides the two modes of entering on the inheritance here mentioned, 
namely, forming an intention to do so, and doing some act as heir, 
there was a mode, abolished by a constitution of Arcadius, Honoring, 
and Theodosius (a.d. 407), called creiio. Cretio appettata est, quia 
cemere est quasi decemere et oonstituere. (Gai. ii. 164.) The testator 
himself, in his will, fixed the time within which the heir was to decide 
whether he would accept the inheritance. Generally the time was 
made to run fromt he period when the heir became acquainted with 
his rights, and this was called the cretio vulgaris ; sometimes from that 
when the rights accrued to him, and this was called the cretio continua. 
The heir could alter his decision at any time within the limited period. 
His decision was expressed, when made, by forms more solemn than 
when the aditio was made by a simple declaration of intention. (Vide 
Gai. in loc. cit.) The heir was said adire hereditatem whenever he in 
any way entered on the inheritance, whether by doing some act as 
heir ( pro herede gerere) or by the mere intention to be heir {nuda volun¬ 
tate.) Of course this intention would be manifested in some wsy or 
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other: but it was the formation, not the expression, of the intention 
that constituted the entrance on the inheritance. Properly speaking, 
one person could not enter on an inheritance for another; but there 
were necessarily exceptions, such as that a tutor might accept an in¬ 
heritance in behalf of his infant pupil. No one could enter on part of 
the inheritance, nor could he enter conditionally, or for a certain time. 
Directly he did enter, he was clothed with the persona of the deceased, 
whom he represented as if he had succeeded immediately on his death. 
(D. xxix. 2. 54.) 


Tit. XX. DE LEGATIS. 


Post hffic videamus de legatia. Quae We will now proceed to treat of lega- 
pars juris extra propositam quidem ties. This part of the law may not seem 
materiam videtur, nam loquimur de iis to fall within our present subject, 
juris figuris quibusper universitatem res namely, the discussion of those methods 
nobis acquiruntur ; sed cum omnino de by which things are acquired per vniver - 
testamentis deque heredibus qui testa- sitatem ; but, as we have already spoken 
mento instituuntur locuti sumus, non. of testaments and testamentary heirs, 
sine causa sequenti loco potest h*ec juris we may not improperly pass to the sub- 
materia tractari. ject of legacies. 

Gai. ii. 191. 

A legacy, being a mode by which the property in one or more par¬ 
ticular things is acquired, ought not, properly, to be discussed in the 
part of the Institutes devoted to the discussion of the modes of acquiring 
a universitas rerum. 

In Roman law a legacy was an injunction given to the heir to pay 
or give over a part of the inheritance to a third person— Legatum , quod 
legis modo id est imperative f testamento relinquitur. (Ulp. Reg. 24. 1.) 
Without an heir there could be no legacy; and, therefore, if no insti¬ 
tuted heir entered on the inheritance, the gift of the legacy was useless. 
The term was never applied, as in English law, to a direct bequest. 

1. Legatum itaque est donatio quae- 1. A legacy is a kind of gift left by a 
dam a defuncto relicta. deceased person. 

D. xxxi. 36. 


2. Sed olim quidem erant legatorum 
genera quatuor, per vindicationem, per 
damnationem, sinendi modo, per pracep- 
tionem; et certa quaedam verba cuique 
generi legatorum adsignata erant, per 
quae singula genera legatorum significa- 
bantur. Sed ex constitutionibus divo- 
rum principum solemnitas hujusmodi 
verborum penitus sublata est. Nostra 
aulem constitutio, quam cum magna 


2. Formerly, there were four kinds of 
legacies, namely, per vindicationem , per 
damnationem, sinendi modo , and per prcc- 
ceptionem. There was a certain form 
of words proper to each of these, by 
which they were distinguished one from 
another. But these solemn forms have 
been wholly suppressed by imperial 
constitutions. We also, desirous of giving 
respect to the wishes of deceased per- 
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fecimus lucubratione, defunctonun vol- sons, and regarding their intentions more 
untates validiores esse cupientes, et non than their words, have, by a constitution 
verbis sed voluntatibus eorum faventes, composed with great study, enacted that 
disposuit ut omnibus legatis una sit the nature of all legacies shall be the 
natura, et quibuscumque verbis aliquid same; and that legatees, whatever may 
derelictum sit, liceat legatariis id perse- be the words employed in the testament, 
qui, non solum per aetiones person&les, may sue for what is left them, not only 
sed ctiam per in rem et per hypothe- by a personal, but by a real or an hypo- 
can am. Cujus constitutionis pei’pen- thecary action. The wisdom of this 
sum modum ex ipsius tenoie perfectis- constitution may be easily seen by a 
sime accipei‘6 possibile est. perusal of its dispositions. 

Gai. ii. 192, 193. 201. 209. 216; C. vi. 37. 21; C. vi. 43. 1. 

Per vindicationem. The formula in this species of legacy ran thus: 

1 Hominem Stichum do, lego, or ‘ do ’; or ‘ capito, sumito, sibi habeio .’ The 
legacy was said to be per vindicationem, because, immediately on the 
heir entering on the inheritance, the subject of the legacy became the 
property of the legatee ex jure Quiritium , who could accordingly claim 
it by vindicatio. The testator could only give, in this way, things of 
which he had the dominium ex jure Quvritium, both at the time of making 
the testament and of his death; excepting that such dominium at the 
time of death alone was sufficient when the subject of the legacy was 
anything appreciable by weight, number, or measure, as wine, oil, 
money, etc. (Gai. ii. 196.) 

Per damnationem. The formula ran thus : ‘ Heres mens damnas esto 
dare or ‘ Dato, f actio, heredem meum dare jubeo .’ The legatee did not, 
by this legacy, become proprietor of the subject of the legacy; but he 
had a personal action against the heir to compel him to give {dare), to 
procure (prcestare), or to do (facere), that which the terms of the legacy 
directed. Anything could be given by this legacy that could become 
the subject of an obligation, whether the property of the testator, the 
heir, or any one else. The rights it gave were, therefore, said to be 
the optimum jus legati. (Ulp. Reg . 24. 11; Gai. ii. 204-208.) 

J&inendi medo. The formula of this kind of legacy was: ‘ Heres mem 
damnas esto sinere LuciumTitium sumere Ulam rem subique habere .* (Gai. 
ii. 209.) The heir is to allow the legatee to take the thing given. This 
form, then, was applicable to anything that belonged to the testator or 
to the heir, but not to anything belonging to a third person. The 
legatee did not become the owner of the thing given until he took pos¬ 
session. If the heir refused to allow the legatee to take possession, the 
legatee might compel him to do so by the personal action termed 
‘ Quicquid heredem ex testamento dare facere oportet .’ (Gai. ii. 213, 214.) 

Per prceceptionem . The formula ran: ‘Lucius Titius Ulam rem pros - 
cipito ’ (i.e. take beforehand). The proper application of this form was 
to a gift made to one already instituted heir, of something which he 
was to take before receiving his share of the inheritance. The heir 
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could euforce his claim to this something beyond his share by the 
action termed judicium familia erciscunda , i.e. for having the inherit¬ 
ance portioned out by the judge, who assigned the thing given by the 
legacy to the heir as legatee. It was only by a mistake in language 
that this form was applied to a gift to a person not an heir; but a gift 
made in this form to a person not heir was not void; for the senatus- 
consultum Neronianum , about a.d. 60, made every such legacy valid as 
a legacy per damnationem. Gaius mentions that the Proculians at¬ 
tempted to get over the difficulty where the word pracipito was used to 
give a legacy to a person not heir, by reading ‘ pracipito ’ as 4 capita 
and this construction was confirmed by a constitution of Adrian. (Gai. 
ii. 218-221.) 

Under the imperial legislation the value attached to- these formula 
was gradually lessened. By the senaius-conmltum Neronianum it was 
enacted that any legacy given in a form of words not suited to the gift 
intended should be as valid as one given in the form most favorable to 
the legatee. ‘ Ut quod minus aptis verbis legaium est perinde sit ac si 
optimo jure legaium esset .’ (Ulp. Reg . 24. 11; Gai. ii. 197. 218.) The 
formula remained, but a mistake in their use could no longer injure 
the legatee: and in every case the legacy, however expressed, had the 
effect of a legacy given per damnationan. In a.d. 342 a constitution 
of Constantine II., Constantius, and Constans, abolished the use of 
formula in all legal acts. (C. ii. 58. 1.) The division of legacies still 
theoretically remained, but the appropriate formula were no longer in use. 
Finally Justinian, as we see in the text, enacted that all legacies should 
be of the same nature, and that the legatee might enforce the legacy by 
personal, real, or hypothecary actions, according to the nature of the gift. 


3. Bed non usque ad earn constitution- 
em standum esse existim&vimus: cum 
enim antiquitatem invenimus legataqui- 
dem stricte concludentem, fideicommissis 
autem, quae ex voluntate magis descen- 
debant defunctorum, pinguiorem natu- 
ram indulgentem, necessarium esse duxi- 
mus omnia legata fideicommissis exae- 
quare, ut nulla sit inter ea differentia: 
sed quod deest legatis, hoc repleatur ex 
natura fideicommissorum, et si quid am- 
plius est in legatis, per hoc crescat fidei¬ 
commissorum natura. Sed ne in primis 
legum cunabulis permixte de his expon- 
endo studiosls adolescentibus quamdam 
introducamus difficultatem, operae pre- 
tium esse duximus interim separatim 
priiis de legatis et postea de fideicom¬ 
missis tractare, ut natura utriusque juris 


3. We have not, however, judged it 
expedient to confine ourselves within the 
limits of this constitution; for, observ¬ 
ing that the ancients confined legacies 
within strict rules, but accorded a great¬ 
er latitude to jldeicommissa as arising 
more immediately from the wishes of 
the deceased, we have thought it neces¬ 
sary to make all legacies equal to gifts 
in trust, so that no difference really re¬ 
mains between them. Whatever is want¬ 
ing to legacies they will borrow from 
fideicommissoj and communicate to them 
any superiority th«y themselves may 
have. But, that we may not raise diffi¬ 
culties, and perplex the minds of young 
persons at their entrance upon the study 
of the law, by explaining these two sub¬ 
jects jointly, we have thought it worth 
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cognita facile posBint permixtionem while to treat separately, first of lega- 
poinm eruditi subtilioribus auribus acd- cies and then of trusts, that, the nature of 
pere. each being known, the student thus pre¬ 

pared, may more easily understand them 
when mixed up the one with the other. 
C. vi. 43. 2. 


All that remained, after the changes noticed in the text, to distin¬ 
guish legacies from fldeicommissa , was the general character of the 
expressions used. If they were imperative, the gift was a legacy; if 
they assumed the form of a request, and were given precative , they 
were fldeicommissa. If a gift was in form imperative, but it was not 
valid as a legacy, it was valid as a trust. If such a gift could be valid 
as a legacy, it was of course regarded as a legacy, and not as a fldeicom - 
missum. 

A difference still remained with respect to the gifts of liberty to a 
slave. (Vid. Tit. 24. 2.) A direct legacy of liberty made the slave the 
libertus of the testator; a gift of liberty by a fideicommissum made the 
slave the libertus of the fideicommissarius. 


4. Non solum autem testatoria vel 
heredis res, sed eti&m aliena leg&ri po¬ 
test, ita ut heres cogatur redimere earn 
et prsestare j vel, si non potest redimere, 
aestimationem ejus dare. Sed si talis res 
sit cujus nou est commercium, nec aesti- 
matio ejus debetur, sicuti si Campum 
M&rtium vel basilicas vel templa, vel quae 
publico uftui destinata sunt, legaverit; 
nam nullius momenti legatum est. Quod 
autem diximus alienam rem posse legari, 
ita intelligendum est, si defunctus scie- 
bat alienam rem esse, non et si ignora- 
bat; forsitan enim si scisset alienam, 
non legasset. Et ita divus Pius rescrip- 
ait; et verius esse, ipsum qui agit, id 
est legatarium, probare oportere scisse 
alienam rem legare defunctum, non 
heredem probare oportere ignorasse 
alienam, quia semper necessitas proban- 
di incumbit illi qui agit. 


4. A testator may not only give as a 
legacy his own property, or that of his 
heir, but also the property of others. 
The heir is then obliged either to pur¬ 
chase and deliver it, or, if it cannot be 
bought, to give its value. But, if the 
thing given is not in its nature a subject 
of commerce, or purchasable, the heir 
is not bound to pay the value to the lega¬ 
tee ; as if a man should bequeath the 
Campus Martius, the palaces, the tem¬ 
ples, or any of the things appropriated 
to public purposes, for such a legacy is 
of no effect. But when we say that a 
testator may give the goods of another 
as a legacy, we must be understood to 
mean, that this can only be done if the 
deceased knew that what he bequeathed 
belonged to another, and not if he were 
ignorant of it; since, if he had known it, 
he would not perhaps have left such a 
legacy. To this effect is a rescript of 
the Emperor Antoninus, which also de¬ 
cides that it is incumbent upon the plain¬ 
tiff, that is, the legatee, to prove that the 
deceased knew that what he left belonged 
to another, not upon the heir to prove 
that the deceased did not know it, for the 
burden of proof always lies upon the 
person who brings the action. 


Gai. ii. 202 ; D xxx. 39. 7. 10; D. xxxi. 67. 8; C vi. 37. 10; D. xxii. 3. 21. 
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5. Bed et si rem obligatam creditori 
aliquis legaverit, necesse babet heres 
luere. Et hoc quoque casu idem placet 
quod in re aliena, ut ita demum luere 
necesse habeat heres, si sdebat defunc- 
tus rem obligatam esse; et ita divi Seve- 
rus et Antoninus resciipserunt. Si tamen 
defunctus voluit legatum luere et hoc 
expressit, non debet heres earn luere. 


D. 


5. If a testator gives as a legacy any¬ 
thing in pledge to a creditor, the heir is 
bound to redeem it. But in this case, as 
in that of the property of another, the 
heir is not bound to redeem it, unless 
the deceased knew that the thing was 
pledged; and this the Emperors Seve- 
rus and Antoninus have decided by & 
rescript. But when it has been the wisb 
of the deceased that the legatee should 
redeem the thing, and he has expressly 
said so, the heii is not bound to redeem it. 
, 5. 7. 


6. Si res aliena legata fuerit, et ejus 
vivo testa tore legatarius dominus factus 
fuerit, siquidem ex causa emptionis, ex 
testamento actions pretium consequi 
potest; si vero ex causa lucrativa, velu* 
ti ex causa donationis vel ex alia simili 
causa, age re non potest: nam traditum 
est, duas lucrativas causas in eumden 
hominem et in eamdem rem concurrere 
non posse. Hac ratione, si ex duobus 
testamentis eadem res eidem debeatur, 
interest utrum rem an fiestimationem ex 
testamento consecutus est: nam si rem, 
agere non potest, quia habet earn ex 
causa lucrativa; si sestimationem, ageie 
potest. 


6. If a thing belonging to another is giv¬ 
en as a legacy, and becomes the proper¬ 
ty of the legatee in the lifetime cf the 
testator, then, if it becomes so by pur¬ 
chase, the legatee may recover the val¬ 
ue, by an action founded on the testa¬ 
ment ; but if the legatee obtained it by 
any way of clear gain to him, as by gift, 
or any similar mode, he cannot bring 
such an action, for it is a received rule, 
that two modes of acquiring, each being 
one of clear gain, can never meet in the 
same pei*son with regard to the same 
thing. If, therefore, the same thing be 
given by two testaments to the same 
person, it makes & difference, whether 
the legatee has obtained the thing itself, 
or the value of it, under the first, for, if 
he has already received the thing itself, 
he cannot bring an action, for he has 
received it by a mode of clear gain to 
him ; but, if he has received the value 
only, he may bring an action. 


D. xxx. 108; D. xliv. 7. 17; D. xxx. 34. 2. 


It may be observed, that if a person acquired the subject of a legacy 
by a causa lucrativa during the lifetime of the testator, and the legacy 
was made, not in hiB own favor directly, but was given to his slave, or 
a descendant in his power, he could recover the value of the thing given 
from the heir. In such a case the two causes lucrative were not con¬ 
sidered so to unite in one person as to violate the general rule, although, 
in fact, the result was the same as if the rule had been directly violated. 
(D. xxx. 108.) 

In the beginning of this paragraph it is said that if the legatee ac 
quire the thing during the lifetime of the testator by a causa lucrativa , 
he could not regain it or its value by legacy. The vivo testatore is merely 
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an example; it would be the same if the legatee acquired the thing by 
a causa lucrativa at any time before receiving it by way of legacy. 


7. Ea quoque res qu® in rerum na- 7. A thing not in existence, but which 
tura non est, si modo futura est, 1*6016 one day will be in existence, may be 
leg&tur: veluti fructus qui in illo fundo properly given as a legacy, as, for in- 
nati erunt, aut quod ex ilia an cilia na- stance, the fruits which shall grow on 
turn erit. such a farm, or the child which shall be 

born of such a slave. 

Gat. ii. 203. 


8. If the same thing is given as a leg¬ 
acy to two persons, either conjointly or 
separately, and both take the legacy, it 
is divided between them. But should 
either of the legatees fail to take it, 
either from refusing it or from dying in 
the lifetime of the testator, or from any 
other reason, the whole goes to his co¬ 
legatee. A legacy is given conjointly, 
if a testator says, I give as a legacy my 
slave Stichus to Titius and Seius: but 
separately, if he says, I give as a legacy 
my slave Stichus to Titius; I give as a 
legacy my slave Stichus to Seius. And 
if the testator says, that he gives the same 
slave Stichus, yet the legacy is still taken 
to be given separately. x 

Gai. ii. 199. 

A legacy might be void originally, when it was said to be taken pro 
non scripto , i.e. as if it had never been inserted; or it might be valid 
originally, and yet before the rights of the legatee were fixed (i.e. to 
use the technical term (see note on paragr. 20), before the dies cedit) the 
legatee might die or refuse the legacy, or become incapable to take, 
when the legacy was called irritum or destitutvm; or the rights of the 
legatee might be fixed, but before the legacy was actually delivered 
over to him, it might be taken away from him on account of something 
rendering him unworthy to receive it; the legacy was then called 
ereptitivm (qua ut indignis eripitur). If there were no co-legatees, the 
legacy, if ereplitium , went to the fiscus; in the two other cases the 
failure of the legacy was for the benefit of the heir. The legacies were 
burdens with which he might have been, but was not, charged. 

But if there was a co-legatee the case was different. Co-legatees 
might be created, according to a division made by Paulus (D. 1. 16. 
142), re, re et verbis , or verbis; re being equivalent to the disjunciim of 
the text, when the same gift was made separately to two or more 
persons; re et verbis , equivalent to the conjunetim of the text, when the 


8. Si eadem res duobus legata sit give 
conjunction give disjunct!m, si ambo per- 
veni&nt ad legatum, scinditur inter eoe 
legatum; si alter deficiat, quia aut spre- 
verit legatum, aut vivo testatore dec es¬ 
se rit, vel alio quolibet modo defecerit, 
totum ad collegatarium pertinet. Con- 
junctim autem legatur, veluti si quis 
dicat, Titio et Seio hominem Stichum do 
lego; disjunctim it a, Titio hominem Sti¬ 
chum do lego, Seio Stichum do lego. Sed 
et si expreaserit eumdem hominem Sti¬ 
chum ®que disjunctim legatum intelli- 
gitur. 
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flame thing was given at once to two or more; and verbis, in which the 
joint legacy was only apparent, the gift being made at once to two or 
more, but their respective shares being assigned them, as ‘lego Titio et 
8eio ex cequis partibus .’ 

The rights of co-legatees were very different at different periods of 
Roman law. Originally the interest of the co-legatee was determined 
by the formula under which the legacy was given. If it was per xrin- 
diceUionem , the right to the property in the whole thing given passed 
to each legatee. They had to divide it between them, but each had a 
right, as against the heir, to claim the whole. If it was given per dam - 
nationem , no right to the property passed, but each legatee was a cred¬ 
itor of the heir in respect of the thing given, and a difference was made 
according as the thing was given conjunctim or disjunctim. In the former 
case, each of the co-legatees, if there were two, was entitled to half 
only, and if either could not take, his half remaine’d in the inheritance 
for the benefit of the heir. If the legacy was given disjunctim , then 
each had a claim against the heir for the whole, and if one got the 
thing from the heir, the other could get its value. (Gai. ii. 205.) If 
the legacy was given sinendi mode , and the heir allowed either co-leg¬ 
atee to take the thing, he had done his duty, aud the co-legatee got 
nothing. (Gai. ii. 215.) If the legacy was given per prceceptionem , 
the effect as between co-legatees was the same as in the case of legacies 
given per vindications. (Gai. ii. 223.) Before the lex Papia Poppcea 
there was no such thing as accrual of legacies between co-legatees; 
each legatee was entitled to the property in the whole thing, or was 
creditor for the whole. 

The lex Julia de maritandis ordinibus (b.c. 13) and the lex Papia Pop - 
pcea (a.d. 9), which are usually spoken of as one law, lex Julia et Pa¬ 
pia , introduced great changes in testamentary law: the former to pre¬ 
vent unequal marriages, as of a senator with a liberta , and the latter to 
promote marriage and the birth of children. Two classes of persons, 
ccelibes and orbi, were affected with incapacities. They might be insti¬ 
tuted or have legacies given them, i.e. the institution or gift was not 
void, but the benefit derivable from it was taken away from them and 
given to some one else. By ccelebs was meant a man between the ages 
of twenty and sixty, or a woman between the ages of twenty and fifty, 
who had not been married or was a widower or widow. Men had a 
hundred days from the death of the testator in which they might 
marry, and thus avoid the penalties attaching to celibacy, and women 
were allowed two years from the death of a husband, and eighteen 
months from the time of divorce, in which to remarry. By m'bus was 
meant a man between twenty-five and sixty, and a woman between 
twenty and fifty, who had not a child living at the time of the accrual 
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of the right to take under the testament. Adoptive children could not 
be counted, a senatus-consultum having been passed to exclude them. 
The lex Papia fixed the time of accrual of rights under a testament, the 
dies cedit , as it was technically termed, at the date of the opening of the 
testament, instead of the date of the testator’s death, which had pre¬ 
viously been the legal date. 

The Calebs lost all, and the orbits one-half, of what was given him, 
and this lapsed portion (cctducum, quasi cecideritab eo, Ulp. Reg. 17. 1) 
was given to some one else. These caduca produced by the person to 
whom they were given not being capable of taking them were not the 
only interests dealt with by the lex Papia. If a gift was originally in¬ 
valid, as if it was given to a person already dead at the date when the 
testament was made, the gift was looked on as if it had never been 
made at all, pro non scripio. With such gifts the lex Papia had noth¬ 
ing to do. But a gift might have been valid originally and then 
become invalid, as if, e.g., it had been given to a person who died 
after the making of the testament and before the death of the testator. 
The old law prescribed how they should be treated, and gave them by 
accrual to co-heirs if given to an heir, or allowed them to fall in as part 
of the inheritance if given to a legatee. Such vacant things, however, 
were affected by the lex Papia. They are said to be in causa caditci; 
and the caduca and the things in causa caduci devolved together to those 
who had the jus caduca vindicandi. 

In the first place there were certain excepted persons, viz. ascend¬ 
ants or descendants of the testator in the third degree, who were not 
affected by the lex Papia at all. They lost nothing if they were ccdibes 
or orbi; they took all that the old law would have given them, 
although ccdibes or orbi. They were said to be solidi capaces, capable of 
taking all the testament gave them. 

Apart from them it was the patres, i.e. persons having a husband or 
wife and one child living, mentioned in the testament, who took the 
caduca and the things in causa caduci , heirs taking before legatees. If 
there were no persons answering to this description, the cerarium , or 
treasury of the people, as opposed to the fiscus , or treasury of the 
emperor, took them. But the object of the law was not to get money 
for the treasury, but to reward marriage and the birth of children, and 
this is why testators were allowed to substitute heirs (who, of course, 
unless near relations or patres , could not take) so as to prevent the 
cerarium taking. 

Where there were co-legatees, the caduca of co-legatees were given, 
in the first place, to co-legatees who were patres; but by a distinction, 
based apparently on no very good reason, it was only those joined re et 
„ verbis , and those joined verbis, who were considered co-legatees for this 
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purpose ; those joined re were not, and only ranked with other legatees. 
If there were no co-legatees who were patres , the legacies went to the 
heirs who were patres. If there were none, then to legatees generally 
who had children. If none had children, then to the cerarium. (Gai. 
ii. 206. 207.) Any legacy given by the lex Papia Poppcea might be 
refused: if accepted, it passed with all the burdens attaching to it. 
Caduca cum suo onere fiunt. (Ulp. Reg. 17. 2 .) By a constitution of 
Caracalla (Ulp. Reg. 17. 2), all caduca were given to the fiscus , the dis¬ 
tinction between the eerarium and the fiscus having ceased to exist, 
and no legatee or heir any longer profited by the failure of legacies 
under the lex Papina Poppcea. 

Constantine abolished the law of incapacity arising from celibacy. 
(Cod. viii. 58.) And Justinian did away with all the law of caduca 
springing out of the lex Papia Poppcea. The distinction between the 
kinds of legacies being no longer in existence, new provisions on the 
subject were made. (C. vi. 51.11.) The right to bring a real action was 
to attach to every legacy; and co-legatees were placed in the position 
they would have occupied before the lex Papia Poppcea ; but it was 
enacted that in every case of a gift to a co-legatee failing, an accrual 
should take place to the other, or others joined with him. If they were 
joined re , the accrual was said to be obligatory on those conjoined; but 
the burdens of the legacy did not pass with it. Really there was no 
accrual at all; the co-legatees were in the same position as if the gift 
had only been made to one. If the co-legatees were joined re et verbis , 
the accrual was voluntary, but the burdens of the legacy passed with 
it. The co-legatees were looked upon as having really distinct inter¬ 
ests, and, therefore, if the gift to one failed, the others had something 
to receive. But, at the same time, they took the share they gained, 
with all its burdens; it might, for instance, be encumbered with a 
fideicommissum. Legatees joined only verbis were not, properly speak¬ 
ing, co-legatees at all, and Justinian does not permit any accrual 
between them. There was thus a clear distinction made between leg¬ 
acies given jointly to legatees re et verbis and those given verbis. In both 
distinct interests were in effect given to all the legatees; but in the 
former case these interests were so united, that, through the failure of 
the legacy of one legatee, his interest accrued to those joined with 
him. 

If the rights of a co-legatee were once fixed, then even if he died 
before he received his legacy, the accrual on any failure still took 
place for his benefit, * or rather that of his representatives, and was 
said to be given to his pars or share. (D. vii. 1. 33. 1.) 

9. Si cui fundus alienus legatus fuerit, 9. If a testator gives as a legacy land 

et emerit proprictatain deducto usu- belonging to another, and the legatee 
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fructu, et ususfructus ad eum pervenerit, purchases the bare ownership, and the 
et postea ex testamento agat, recte eum usufruct come to him, and he afterwards 
age re et fundum petere Julian us ait, brings an action under the testament, 
quia ususfructus in petitione servitude Julian says that an action claiming the 
locum obtinet; sed officio judicis con tine- land is well brought, because in this 
tor, ut deducto usufructu jubeat ssma- claim, the usufruct is regarded as a ser- 
tionem prsestari. vitude only. It is the duty of a judge, 

in this case, to order the value of the 
property, deducting the usufruct, to be 
paid. 

D. xxx. 82. 2, 3; D. 1. 16. 25. 

A fundus, or landed estate, is left by legacy; the legatee buys the 
naked ownership, but receives by a causa lucrativa (this is expressed 
by pervenerit ) the usufruct. He is, of course, entitled to receive the 
value of what he has bought, but not of that which has already come 
to him by a causa lucrativa. Supposing he wishes to recover by action 
the value of the naked ownership from the heir, he can only demand 
exactly that which was given him by the testament. He, therefore, 
asks for th e fundus \ but the fundus includes both the naked owner¬ 
ship and the usufruct. Will he not, then, be asking too much, and 
thus fail in his action from what was termed plus petitio f (See Bk. iv. 
Tit. 6. 33.) Julian answers that he will not, because in every demand 
of s. fundus, the plaintiff must necessarily ask for it, subject to all its 
servitudes. Usufruct was a servitude, and, therefore, in demanding 
the fundus from the heir, he does not demand the usufruct, if tho 
fundus is subject to such a servitude; 


10. Sed si rem legat&rii quis ei lega- 
verit, inutile est legatum, quia quod 
proprium est ipsius amplius ejus fieri 
non potest; et licet alienaverit earn, non 
debetur nec ipsa nec seetimatio ejus. 


10. If a testator gives as a legacy 
anything that already belongs to the 
legatee, the legacy is useless; for what 
is already the property of a legatee 
cannot become more so. And, although 
the legatee has paried with the thing 
bequeathed, he would not be entitled 
to receive either the thing itself or its 
value. 


D. xxx. 41. 2. 


Et licet alienaverit earn. This is an application of what was called 
the rule of Cato, regula Catoniana (perhaps Cato Major), viz. Quod , si 
testamenti facti tempore decessisset testator , inutile foret, id legatum quando• 
cumque decesserit non valere (D. xxxiv. 7. 1), i.e. a legacy invalid when 
the testament was made, could never become valid. 

11 . Si quis rem suam quasi alienam 11. If a testator gives a thing belong- 
legaverit, valet legatum; nam plus valet ing to himself, as if it were the property 
quod in veritate est, quam quod in of another, the legacy is valid; for its 
20 
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validity is decided by what is the real 
state of the case, not by what he thinks. 
And if the testator imagines that what 
he gives belongs already to the legatee, 
yet, if it does not, the legacy is certainly 
valid, because the wish of the deceased 
can thus take effect. 

D. xl. 2. 4. 1. 

The words ‘ plus valet quod,' etc., are not the statement of a general 
rule of law, but merely of what happened under the particular cir¬ 
cumstances referred to. Under other circumstances, exactly the oppo¬ 
site is laid down. Ulpian says, for instance, that a person thinking 
himself a necessarius heres , but really not being so, could not repudiate 
the inheritance, nam plus est in opinions qucm in veritate . (D. xxix. 2.15). 


opinione. Bed et si legatarii putavit, 
valere constat, quia exitum voluntas de- 
functis potest habere. 


12. Si rem suam legaverit testator, 
posteaque earn alienaverit, Celsus eristi- 
m&t, si non adimendi animo vendidit, 
nihilominus deberi; id^nque divi Seve- 
a*us et Antoninus rescnpserunt. lidem 
X'escripserunt eum qui, post testamentum 
factum, predia quse legata erant pignori 
dedit, ademisse legatum non videri; et 
ideo legatarium cum hei*ede agere posse, 
ut prsedia a creditore luantur. Si vero 
quis partem i*ei legate alienaverit, pars 
quse non est alienata omnimodo debetur; 
pars autem alienata ita debetur, si non 
adimendi animo alienata sit. 


12. If a testator gives bis own pro¬ 
perty as a legacy, and afterwards alien¬ 
ates it, it is the opinion of Celsus that 
the legatee is entitled to the legacy, if 
the testator did not sell with an inten¬ 
tion to revoke the legacy. The Emperors 
Severus and Antoninus have published 
a rescript to this effect. And they have 
also decided by another rescript, that if 
any person, after making his testament, 
pledges immoveables which he has given 
as a legacy, he is not to be taken to 
have thereby revoked the legacy; and 
that the legatee may, by bringing an 
action against the heir, compel him to 
redeem the property. If, again, a part 
of the thing given as a legacy is alien¬ 
ated, the legatee is of course still en¬ 
titled to the part which remains un¬ 
alienated, but is entitled to that which 
is alienated only if it appears not to 
have been alienated by the testator with 
the intention of taking away the legacy. 


Gil. xi. 198; D. xxxii. 11, 12; C. vi. 87. 8; D. xxx. 8. 


Gains informs us that the opinion confirmed by Severus and An¬ 
toninus was not that generally entertained when he wrote. When the 
legacy was given per vindicalionem , it seemed impossible that if the 
thing were alienated the legatee could take anything; and even if it 
were per damnationem, though there was nothing in the nature of the 
legacy to prevent the legatee making a valid claim (Heel ipso jure 
debealur legatum), it was considered that he might be repelled by an 
exception, because he would be acting against the wishes of the de¬ 
ceased. (Gai. ii. 198.) 
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IB. SI quis debitori suo liberations m 
legaverit, legatum utile est, et neque ab 
ipso debitor neque ab herede ejus po¬ 
test heres petere, nec ab alio qui heredis 
loco est; sed et potest a debitore conve- 
niri, ut liberet earn. Potest autem quis 
vel ad tempos jubere ne heres pet&t. 


13. If a testator gives as a legacy tc 
his debtor a discharge from his debt, 
the legacy is valid, and the heir cannot 
recover the debt from the debtor, his 
heir, or any one in the place of his heir. 
The debtor may by action compel the 
heir to free him from his obligation. A 
man may also forbid his heir to demand 
payment of a debt during a certain time. 


The debt was not extinguished by the legacy of tiberatio. But if the 
heir sued the debtor, then the debtor could repel him by the plea of 
fraud (exception# doti malt), and, if the debtor wished, he could, by 
suing under the testament, compel the heir to release the debt, by 
consent only, if the obligation had been made in that manner, by accep - 
tilaiio , i.e. by the heir acknowledging the receipt of the thing owed 
(see Bk. iii. Tit. 29. 1), if it had not. 

A legacy of a discharge from debt might be made indirectly by giv*- 
ing as a legacy to the debtor the chirograpkum , or bond by which he 
was bound. (D. xxxiv. 3. 3. 1. 2.) 

Vel ad tempus. The effect of such a legacy was, that if the heir sued 
the legatee before the time had expired, he could be repelled by 
an exception of dolus malm. 


14. Ex contrario si debitor creditori 
suo, quod debet, legaverit, inutile est 
legatum, si nihil plus est in legato quam 
in debito, quia nihil amplius habet per 
legatum. Quod si in diem vel sub con- 
ditione debitum ei pure legaverit, utile 
est legatum propter repraesentationem. 
Quod si vivo testatore dies venerit vel 
conditio extiterit, Pap ini an us scripsit 
utile esse nihilominus legatum, quia se- 
mel constitit: quod et verum est; non 
enim placuit sententia existimantium ex- 
tinctum esse leg&tum, quia in earn cau- 
M-m pervenit a qua incipere non potest. 


14. On the contraiy, & legacy given by 
a debtor to his creditor of the money 
which he owes him, is ineffectual if it 
includes nothing more than the debt did, 
for the creditor thus receives no beneiit 
from the legacy. But if a debtor gives 
absolutely as a legacy to his creditor 
what was due only on the expiration of 
a term, or on the accomplishment of a 
condition, the legacy is effectual, because 
it thus becomes due before the debt. 
Papini&n decides, that if the term ex¬ 
pires, or the condition is accomplished, 
in the lifetime of the testator, the legacy 
is nevertheless effectual, because it was 
once good; which is true. For we may 
reject the opinion that a legacy once 
good can afterwards become extinct, be¬ 
cause circumstances have arisen which 
would have prevented its being orig¬ 
inally valid. 


D. xxxv. 2.1.10; D. xxxv. 2. 5; D. xxxi. 82. 


15. Sed si uxori maritus dotem legave- 15. If a man giveB as a legacy to his 
rit, valet legatum, quia plenius est lega- wife her marriage-portion, the legacy is 
turn quam de dote actio. Sed si quam valid, for the legacy is more beneficial 
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than the action she might maintain for 
the recovery of her portion. But if he 
bequeath to bis wife her maniage-por- 
tion, which be has never actually re¬ 
ceived, the Emperors Severus and Anto 
ninus have decided by a rescript, that 
if the portion is given without any speci¬ 
fication, the legacy is void; but if in the 
teims of the gift a particular sum or 
thing, or a certain snm mentioned in the 
act of dowry, is specified as to be re¬ 
ceived as a legacy before it could be 
received as a dowry, the legacy is valid. 

D. xxxiii. 41. 2. 7, 8. 

In the de dote y or, as it was otherwise called, the rei uxorus actio , cer¬ 
tain delays in the restitution of the dowry were permitted; and sums 
expended for the improvement of the property of the wife might be set 
off against the claim. The legacy had to be paid without delay, and 
no set-off was admissible. It was from the dowry being thus restored, 
when made the subject of a legacy, sooner than when the action was 
brought, that the expression prmlegare dotem was used; the dos was 
given by legacy (legare) Booner (pros) than it could otherwise be 
obtained. 

By the words * certa pecunia ,’ etc., is meant that if the testator said, 
‘ I give to my wife the sum she brought me as dowry,’ and she had not 
brought anything, the legacy would be useless; but if he said, ‘ I give 
her the 100 aurei she brought me,’ then the words referring to her hav¬ 
ing brought them would be only a falsa demonstration that is, an unnec¬ 
essary particularity of expression, which would be passed over as if not 
written. (C. vi. 44. 3.) 

Instrumentum dotis. So, if the testator said, ‘ I give the property 
mentioned in the act of dowry,’ if there were no act of dowry, the gift 
would be useless; but if he said ‘ I give such or such a particular 
thing mentioned in the act of dowry,’ if there were no act of dowry, 
the wife would receive the thing specified, and the words, * mentioned 
in the act of dowry,’ would be treated as superfluous. 


non accepit dotem legaverit, divi Sev¬ 
erus et Antoninus rescripserunt, si qui- 
dem simpliciter legaverit, inutile esse 
legatum; si vero certa pecunia vel cer- 
tum corpus &ut instrumentum dotis in 
prelegando demonstrata sunt, valere le¬ 
gatum. 


16. Si res legata sine facto heredis pe- 
rierit, legatario decedit; et si servus ali- 
enus legatus sine facto heredis manu- 
mi8sus fiiei it non tenetur heres. Si vero 
heredis servus legatus fuerit, et ipse 
eum manumiserit, teneri enm Julianus 
scripsit, nec interesse ntrum scierit an 
ignoraverit a se legatum esse ; sed et si 
alii donaverit servum, et is cui donatus 
est eum manumiserit, tenetur heres. 


16. If a thing given as a legacy per¬ 
ishes without the act of the heir, the loss 
falls upon the legatee. And, if the slave 
of another, given as a legacy, should be 
manumitted without the act of the heir, 
the heir is not answerable. But if a 
testator gives as a legacy the slave of 
his heir, who afterwards manumits that 
slave, Julian says that the heir is an¬ 
swerable, whether he knew or not that 
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quamvis ignoraverit a se earn legatum the slave was given away from him as a 
esse. legacy. And it would be the same if 

the heir had made a present of the slave 
to any one who had enfranchised him: 
the heir, though ignorant of the legacy, 
would be answerable. 

D. xxx. 35.1; D. xxx. 112. 1. 


The factum of the heir means anything by which, however inno¬ 
cently, he may have been the cause of the thing perishing, etc. 


17. Si quis and lias cum suis natis 
legaverit, etiamsi ancillse mortuae fuerint, 
partus legato cedunt. Idem est, si ordi- 
narii servi cum vicariis legati fuerint; 
et licet mortui sint ordinarii, tamen 
vicarii legato cedunt. Sed si servus 
cum peculio fuerit legatus, mortuo servo 
vel manumisso vel alienato et peculii 
legatum extinguitur. Idem est, si fun¬ 
dus instructus vel cum instrumento 
legatus fuerit; nam fundo alienato et 
instrumenti legatum extinguitur. 


17. If a testator bequeaths his female 
slaves and their offspring, although the 
mothers die, the issue goes to the legatee. 
And so, if ordinary slaves are be¬ 
queathed together with vicarial, although 
the ordinary slaves die, yet the vicarial 
slaves will pass by virtue of the gift. 
But, where a slave is bequeathed with 
his peculiwnt, and afterwards dies, or is 
manumitted or alienated, the legacy of 
the pecuZium becomes extinct. It is the 
same if the testator gives as a legacy, 
land ‘provided with instruments,* or 
‘ with its instruments of culture.* If the 
land is alienated, the legacy of the instru¬ 
ments of culture is extinguished. 


D. xxxiii. 8.1. 3; D. xxxiii. 7.1, pr. and 1. 


An ordinarius servus was a slave who had a special office in the estab¬ 
lishment, as cook, barber, baker, etc. The vicarii were his attendants, 
and were generally reckoned as part of his peculium. But in the case 
of this legacy, the law considered them as having an independent 
existence (propter dignitatem hominis ), and not merely as accessories to 
the ordinarii. So, the children of the female slaves are not treated as 
mere accessories to her. Had they been so, they could not have passed 
without the principal to which they were attached. 

Fundus instructus is land, with everything on it, whether for use or 
ornament; fundus cum instrumento, land, with the instruments of its 
culture only. (D. xxxiii. 7. 12. 27.) 


18. Si grex legatus fuerit posteaque 
ad unam ovem pervenerit, quod super- 
fuerit vindicari potest. Grege autem 
legato, etiam eas oves quae post testa- 
men turn factum gregi adjiciuntur, legato 
cedcre Julian us ait: est enim gregis 
onum corpus ex distantibus capitibus. 


18. If a flock is given as a legacy, and 
it is afterwards reduced to a single sheep, 
the legatee can claim what remains: and 
if a flock is given as a legacy, any sheep 
that may be added to the flock after the 
making of the testament, will, according 
to Julian, pass to the legatee. For a 
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Hicut tedium unum corpus eat ex cohseren- flock is one body* consisting of several 
tibus lapidibus. different heads, as a house is one body, 

composed of several stones joined to¬ 
gether. 

D. xxx. 21, 22. 


19. JEdibus denique legatis, columnas 19. So, when a building is given as a 
et marmora quae post testamentum fac- legacy, any marble or pillars which may 
turn adjecta sunt, legato dicimus cedere. be added after the testament is made 

will pass by the legacy. 

D. xxxi. 39. 


20. Si peculium legatum fuerit, sine 
dubio quicquid peculio accedit vel dece- 
dit vivo testatore, legatarii lucro vel 
damno est. Quod ei post mortem testa- 
toris ante aditam hereditatem servus 
acquisierit, Julian us ait, siquidem ipsi* 
manumisso peculium legatum fuerit, 
omne quod ante aditam hereditatem 
acquisitum est, legatarifl cedere, quia 
hujus legati dies ab adita hereditate 
cedit; sed si extraneo peculium legatum 
fuerit, non cedere ea legato, nisi ex rebus 
peculi&ribus auctum fuerit. Peculium 
autem, nisi legatum fuerit, manumisso 
non debetur; quamvis, si vivus manu- 
miserit, sufiicit si non adimatur, et ita 
divi Severus et Antoninus rescripserunt. 
lidem rescripserunt, peculio legato non 
videri id relictnm, ut petitionem nabeat 
pecunue quam in rationes dominicas 
impendit. lidem rescripserunt peculium 
videri legatum cum rationibus redditis 
liber esse jussus est, et ex eo reliqua 
inferre. 


D. xxxii. 65; D. xxxiii. 8. 8. S; D 


20. When the peculium of a slave is 
given in a legacy, it is certain that if it 
is increased or diminished in the life of 
the testator, it is so much gained or lost 
to the legatee. And if the slave ac¬ 
quiree anything between the death of 
the testator and the time of the heir 
entering on the inheritance, Julian makes 
this distinction: if it is to the Blave him¬ 
self that the peculium, together with his 
enfranchisement, is given, then all that 
is acquired before the heir enters on the 
inheritance goes to the legatee, for the 
right to such a legacy is not fixed until 
the inheritance be entered on. But if it 
is to a stranger that the peculium is 
given, then anything acquired within 
the period above mentioned will not pass 
by the legacy, unless the acquisition 
were made by means of something form¬ 
ing pari of the peculium. His peculium 
does not go to a slave manumitted by 
testament, unless expressly given; 
although, if a master in his lifetime 
manumits his slave, it is enough if he 
does not expressly take it away from 
him ; and to this effect is the rescript of 
the Emperors Severus and Antoninus, 
who have also decided, that when his 
pedulium is given as a legacy to a slave, 
this does not entitle him to demand what 
he may have expended for the use of his 
master. The same emperors have 
further decided, that a slave is entitled 
to his peculium when the testator say» 
he shall be free as soon as he has brought 
in his accounts, and made up any defi¬ 
ciency out of his peculium . 

. 8. 6. 4 ; D. xxxiii. 8. 8. 7; D. xv. 1. 53. 
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Dies cedit , ‘ the day begins,’ and dies venit , ‘ the day is come,’ are the 
two expressions in Roman law which signify the vesting or fixing of 
an interest, and the interest becoming a present one. Cedere diem 
(says Ulpian, D. L. 16, 213), signiflcat ineipere deberi pecuniam; venire 
diem, signiflcat eum diem venisse, quo pecunia peti potest. Cedit dies may, 
therefore, be translated, ‘ the right to the thing is fixed venit dies, 

‘ the thing may be demanded.’ For instance, if A buys a horse of B, 
without any terms being attached to the purchase, the right of B in 
the purchase-mouey is fixed at once, and also he may at once demand 
it, et emit et venit dies. If A agrees that the purchase-money shall be 
paid by instalments, then, dies cessit, B has a fixed interest in the 
money; but the dies can only be said venisse , as each instalment falls 
due, and with regard only to the portion becoming due. If, again, A 
only buys it on condition that C will lend him the money, then until 
C has done so, neque cessit neque venit dies, B has no fixed interest in, 
or right to, the purchase-money until the condition is accomplished. 
With regard to legacies, the dies cedit, the time at which the eventual 
rights of the legatee were fixed, was the day of the testator’s death, 
excepting when the vesting or fixing of these rights was suspended 
by a condition in the testament itself. The dies venit, the time when 
the thing given could be demanded, was not till the heir entered on 
the inheritance, and there was thus some one of whom to make the 
demand; if the legacy was given after a term, or on a condition, the 
demand, of course, could not be made (dies non venit) until the term 
had expired, or the condition was fiulfilled. 

An alteration was made by the lex Papia Poppaa in fixing the dies 
cedit at the day when the testament was opened, not at that when 
the testator died (see note to paragr. 8.); but this had been done 
away with, and the old law was in force under Jutinian. (C. vi. 
51. 1.1.) i 

The legatee had the thing given exactly as it was at the time of the 
dies cedit. He took it, with all the gains and losses that had accrued 
to it since the date of the testator’s death, and directly his rights were 
fixed, they were transmissible to his heirs. 

But if a testator gave his liberty to one of his slaves as a legacy, 
there was in this case an exception to the rule that the dies cedit dates 
from the death of the testator. If the gift of liberty was given to a 
slave as a legacy, he could not begin to acquire for his own benefit 
uutil an heir had entered on the inheritance, as it was requisite there 
should be some one to free him. The peculiwm, therefore, if given to 
him, would be such as it was when the heir entered on the inheri¬ 
tance ; while, if the peculium was given to a stranger, it would be 
such as it was at the death of the testator, excepting when the peculium 
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was augmented by things derived from itself (ex rebus peculiarities )), 
as, for instance, if sheep or cattle, forming part of the peeulium , had 
young. 

There was another case, that of personal servitudes, in which the 
dies cedii dated from the entrance of the inheritance, not from the 
death of the testator. These servitudes were exclusively attached to 
the person of the legatee, and as they were not transmissible to his 
heirs, there could be no interest in them until the actual enjoyment 
of them was commenced. 

The terms of the second rescript referred to in the text are given 
by Dlpian. (D. xxxiii. 8. 6. 4.) When the master enfranchised his 
slave himself, he was present to demand the peeulium , and if he did 
not, it was considered evident that he intended the slave to keep it. 
Not so in a legacy of liberty, in giving which the master might so 
easily forget the peeulium that some expressions were required to 
show that he remembered it, and wished to give it to the slave. 

21. Tam autem corporales i*es legari 21. Things corporeal and incorporeal 

possunt, quam incoiporales; et ideo quod may be equally well given as a legacy, 
defuncto debetur, potest alicui legari, Thus, the testator may give a debt due 
ut actiones suas heres lpgatario pirestet, to him, and the heir is then obliged to 
nisi exegerit vivus testator pecuniam; use his actions for the benefit of the 
nem hoc casn legatum extinguitur. Sed legatee, unless the testator in his life- 
et tale legatum valet: Damnas esto time exacted payment, for in this case 
heres domum illius reficere vel ilium the legacy would become extinct. Such 
sere alieno liberare. a legacy as this is also good : let my 

heir be bound to rebuild the house of 
such a one, or to free him from his 
debts. 

D. xxx. 41; D. xxx. 39. 3. 4. 

The legacy of a debt due to the testator was usually called legatum, 
nominis. (See D. xxx. 44. 6.) Of course the legatee could not sue for 
it, he could only compel the heir to sue for his benefit. 

22. Si generaliter servus vel res alia 22. If a testator gives a slave or any- 

legetur, electio legataidi est, nisi aliud thing else as a legacy, without specify- 
testator dixerit. ing a particular slave or thing, the 

ehoice belongs to the legatee, unless the 
testator has expressed the contrary. 

The jurists took care to lay down, with respect to what was called 
a legatum generis, that the class of objects must not be one too wide. 
Legatum nisi certee rei sit , et ad certain personam deferatur , nuUius esi 
inomenti. (Paul. Sent. iii. 6. 13.) For instance, the gift of ‘an ani¬ 
mal * would have seemed rather intended to mock than to benefit the 
legatee, magis derisorium quam utile videtur. (D. xxx. 7.) 
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Before Justinian, it depended on the formula with which the legacy 
was given whether the choice of the particular thing to be given to 
the legatee belonged to the heir or the legatee. In a legacy per vindir 
coUionem it belonged to the latter; there was a real action for a thing 
which must have formed part of the testator’s actual estate. In a 
legacy per damnationem it belonged to the heir; there was only a 
personal action against the heir as debtor, and the debtor might 
discharge the obligation in the way most beneficial to himself. (Ulp. 
Reg. 24. 14.) 

The main difference between a legatum generis and a legcUum optionis 
was that in the latter the legatee could choose the best of the kind 
in the possession of the testator: in the latter the legatee could not 
choose the best, nor the heir the worst. (D. xxx. 1. 37; D. xxx. 5. 2.) 


23. Optionis legatum, id est, ubi testa¬ 
tor ex servis Buis vel aliis rebus optare 
legatarium jusserat, habebat in se con- 
ditionem; et ideo, nisi ipse legatarius 
vivus optaverit, ad hei-edem legatum 
non transmittebat. Sed ex constitutione 
nostra et hoc ad meliorem statum re- 
formatum est. et data est licentia heredi 
legatarii optare, licet vivus legatarius 
hoc non fecit. Et diligentiore tractatu 
habito, et hoc in nostra constitutione ad- 
ditum est, ut sive plures legatarii exis- 
tant quibis optio relicta est, et dissentiant 
in corpore eligendo, sive unius legatarii 
plures heredes et inter se cii-ca optandum 
dissentiant, alio aliud corpus eligere 
cupiente, ne pereat legatum (quod pleri- 
que prudentium contra benevolentiam 
introducebant), fortunam esse hujus 
optionis judicem, et sorte hoc esse diri- 
mendum, ut ad quem sors veniat, illius 
sententia in optione prseceUat. 


23. The legacy of election, that is 
when a testator directs his legatee to 
choose any one from among his slaves, 
or any other class of things, was formerly 
held to imply a condition, so that if the 
legatee in his lifetime did not make the 
election, he did not transmit, the legacy 
to his heir. But by our constitution, we 
have altered this for the better, and the 
heir of the legatee is now permitted to 
elect, although the legatee in his lifetime 
has not done so. And, pursuing the 
subject still further, we have added, 
that if there are several legatees to 
whom an option is left, and they differ 
in their choice, or if there are many 
heirs of one legatee, and they cannot 
agree what to choose, then to prevent 
the legacy becoming ineffectual, which 
the generality of ancient lawyers, con¬ 
trary to all equity, decided would be 
the case, fortune must be the arbitress 
of the choice, and the dispute must be 
decided by lot, so that his choice, to 
whom the lot falls, shall prevail. 


D. xl. 9. 3.; D. xxxvi. 2. 12.8 ; C. vi. 43. 3. 


When once the dies cedit had fixed the rights of the legatee, he could 
transmit to his heirs all the rights he had himself. To this the Roman 
lawyers considered the legatum optionis an exception, as intended to be 
personal to the legatee himself. Justinian decides that the exception 
shall not exist. (C. vi. 43. 3.) We must distinguish the legatum generis , 
when an object, though an uncertain one, was given, froui the legatum 
optionis , where only the right to select ati object was given. The for- 
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mer was never treated as an exception to the general rule of the dies 
cedil. 

A testator might also leave as a legacy a part, as e.g. the half, of 
the inheritance (Tit. 23. 5. note); but still the heir took the whole in¬ 
heritance as heir, and then had to divide it with the legatarius partis 
arius, although the legatee was really not getting a particular thing, 
but a share of a universal succession. (Gai. ii. 254.) 

24. began autem illia solis potest, cum 24. A legacy can be given to those 

quibus testamenti factio eat. only, with whom the testator has testa- 

mentifactio. 

D. xli. 8. 7. 

We have already said (Tit. 14. 2) that the necessity of having the 
rights of citizenship in order to make, to witness, or to profit by a tes¬ 
tament, excluded all peregrini. But even among those who were other¬ 
wise in a position to take as heirs or legatees, there were some who at 
different periods were specially precluded: 

First, the Latini Juniani (see Bk. i. Tit. 5. 3) could not be appointed 
tutors by testament, nor could they benefit at all by a testament, unless 
they had the full rights of citizenship at the time of the testator's death, 
or acquired them within a hundred days after his decease. (Gai. i. 23; 
Ulp. Reg. 17.1 and 22. 2.) 

Secondly, by the lex Voconia (585 a.u.c), the general object of which 
was to prevent the accumulation of large sums in the hands of women, 
no woman could be instituted by a person rated in the census as pos¬ 
sessing a fortune of 100,000 asses. (Gai. ii. 274.) 

Thirdly , by the lex Julia de maritandis ordinibus, unmarried persons 
could take nothing under a testament, unless they were married at the 
death of the testator, or within one hundred days after his decease; 
and by the lex Papia Poppoea persons married, but childless, could only 
receive one-half of what was left them. (Ulp. Reg . 17. 2 and 22. 3.) 

Lastly , the disabilities of the lex Julia and the lex Papia Poppeea 
were removed by the Christian emperors; but a new kind of disability 
was created, by enacting that no heretic should take anything what¬ 
ever, even under a military testament. (C. i. 5. 4, 5 and 22.) In the 
time of Justinian it may be said that every one had the testamenti /actio, 
excepting barbari , deportati , and heretics. 

25. Incertis vero personis neque legata 25. Formerly, it was not permitted 
neque fideicommissa olim relinqui con- that either legaei rt n or fldeicommissa 
ceesum era; nam nec miles quidem in- should be given to uncertain persons, 
certse person® poterat relinquere, ut and even a soldier could not leave any- 
divus Hadrian us rescripsit. Incerta thing to an uncertain person, as the 
autem pei*sona videbatur, quam incerta Emperor Hadrian has decided by a re- 
opinione animo suo testator subjiciebat: script. By an uncertain person was 
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veluti 8) quia ita dicat: Quicumque filio meant one who is not present to the mind 
fili&m suam in matrimonium dederit, ei of the testator in any definite manner, 
heres mens ilium fuhdum da to. IUud as if he should say : Whosoever shall 
quoque quod iis relinquebatur, qui post give his daughter in marriage to my 
test amentum scriptum primi consules son, to him let my heir give such a piece 
designed erunt, eque incert® person® of land. So, if he had left anything to 
legari videbatur, et denique mult® ali® the persons first appointed consuls after 
ejusmodi species sunt. Libertas quoquo his testament was written, this also 
incerte person® non videbatnr posse would have been a gift to uncertain per- 
dari, quia placebat nominatim servos sons, and there are many other similar 
liberari. Sub certa vero demonstra- examples. Freedom likewise could not 
tione, id est, ex certis personis incert® be conferred upon an uncertain person, 
person® recte legabatur; veluti. Ex for it was necessary that all slaves should 
cogn&tis meis qui nunc sunt, si quia be enfranchised by name ; but a legacy 
fili&m meam uxorem duxerit, ei heres given with a certain demonstration, that 
meus illam rem dato. Incertis autem is, to an uncertain person among a 
personis legata vel fideicommissa re- number of persons certain, was valid, 
licta, et per errorem soluta, repeti non as : Among my existing cognati, if any 
posse sacris constitutionibus cautum erat. one shall marry my daughter, let my 

heir give him such a thing. But, if a 
legacy or fideicommis&wm to uncertain 
persons had been paid by mistake, it 
was provided by the constitutions, that 
such persons could not be called on to 
refund. 

Gai. ii. 238. 239. 

Neque fideicommissa. It was by a senatus-consultum , in the time of 
Hadrian, that the law was thus settled with respect to fideicommissa. 
(Gai. ii. 287.) Previously, a gift by way of fideicommissum to an un¬ 
certain person had been valid. 

The lex Furia Caninia (Gai. ii. 239) required that slaves to whom 
freedom was given by testament should be expressly named, jubet 
servos nominatim liberari. 

26. Postumo quoque alieno inutiliter 26. Formerly, a legacy to a posthu- 
legabatur. Est autem alien us postumus, mous stranger was ineffectual; a posthu- 
qui, natus inter suos heredes testatori mous stranger is any one who, if he had 
futurus non est; ideoque ex emancipate been born before the death of the tes- 
filio conceptus nepoe extraneus erat pos- later, would not have been numbered 
tamus avo. among his sui heredes , and so a posthu¬ 

mous grandson, the issue of an emanci¬ 
pated son, was a posthumous stranger 
with regard to his grandfather. 

Gai. ii. 241. 

We have already seen (see Tit. 13. 1) how the rigor of this principle 
came to be modified with respect to a posthumous suits heres. It was 
as an incerta persona that the posthumous child was originally excluded 
from taking either as heir or legatee. 
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27. Sed nec hujusmodi species penitus 27. These points have not, however, 

est sine justa emendatione relicta; cum been left without proper alteration, for 
in nostro codice const!tutio posita eat, a constitution has been placed in our 
per quam et huic parti znedemur, non code by which the law has been altered, 
solum in hereditatibus, sed etiam in not only as regards inheritances, but 
legatis et fideicommissis: quod evidenter also as regards legacies and fideicom- 
ex ipsius constitutionis lectione clarescit. mum. This alteration will appear from 
Tutor autem nec per nostram constitu- the constitution itself. But not even 
tionem incertus dari debet, quia cei'to by oui* constitution is the nomination 
judicio debet quis pro tutela suae poete- of an uncertain tutor permitted, for it 
ritati cavere. is incumbent upon every parent to take 

care that his posterity have a tutor by a 
determinate appointment. 

C. vi. 48. 

There was, probably, a constitution treating of this subject inserted 
in the first Code (see Introd. sec. 29), which was not given in the Code 
we now have. 

28. Postumus autem alienus heres in- 28. A posthumous stranger could for- 

stitui et antea poterat et nunc potest; merly, and may now, be appointed heir, 
nisi in utero ejus sit, quae jure nostro unless it appear that he has been con- 
uxor esse non potest. ceived by a woman who by our law 

could not have been married to his father. 

Gal. ii. 242. 287; D. xxviii. 2. 9.1. 4. 

Posthumous children, who, if born in the testator’s liftetime, would 
not have been in his power (this is the meaning of alienus ), could not 
be instituted heirs under the civil law; but the praetor gave them, if 
instituted, the possessio bonorum. Justinian permitted their institution. 
(See Bk. iii. Tit. 9. pr.) 

Nisi in utero ejus sit , that is, unless the posthumous child is the child of 
the testator, and of a woman whom the testator could not have married. 

29. Si quis in nomine, cognomine, prse- 29. Although a testator may have mis- 

nomine legatarii erraverit, si de per- taken the nomen, cognomen, or pramomen 
son a constat, nihilominus valet legatum. of a legatee, yet, if it is certain who is 
Idemque in heredibus servatur, et recte; the person meant, the legacy is valid, 
nomina enirn significandorum hominum The same holds good as to heirs, and 
gratia reperta sunt, qui si alio quolibet with reason; for the use of names is but 
modo intelligantur, nihil interest. to point out persons; and, if they can be 

distinguished by any other method, it is 
the same thing. 

D. xix. 4. 

30. Huic proxima est ilia juris regula, 30. Closely akin to this is the rule of 
falsa demonstrations legatum non perimi, law, that a legacy is not rendered void 
veluti si quis ita legaverit, Stichum ser- by a false description. For instance, 
vum meum vemam do lego; licet enim if the testator were to say, I give as a 
non verna sed emptus sit, si de servo legacy Stichus born my slave; in this 
tamen constat, utile est legatum. Et case, although Stichus was not boro in 


Digitized by ^.ooQle 



LIS. II. TIT. XX. 


317 


convenientur si ita demonstraverit, Sti- the family, but bought, yet, if it is cer- 
chum servum quern a Seio emi, sifcque tain who is meant, the legacy is valid, 
ab alio emptus, utile est legatum, si de And so if a testator marks out the par- 
servo constat. ticular slave in this way; I bequeath 

Stichus, my slave, whom I bought of 
Seius; yet, although he was bought of 
another, the legacy is good, if no doubt 
exists as to the slave intended to be given. 

D. xxxv. 1.17, pr. and 1. 

31. Longe magis legato falsa causa 31. Much less is a legacy rendered 

non nocet, veluti cum quis ita dixerit, invalid by a false reason being assigned 
Titio, quia me absente negotia mea cura- for giving it; as, if a testator says, I 
vit, Stichum do lego; vei ita, Titio, quia give my slave Stichus to Titius, because 
patrocinio ejus capitaii crimine liberatus he took care of my affaire in my absence ; 
sum, Stichum do lego. Licet enim neque or, because I was acquitted upon a 
negotia testatoris umquam gessit Titius, capital accusation, by his undertaking 
neque patrocinio ejus liberatus est, lega- my defence. For although Titius has 
turn tamen valet. Sed si condition&liter never taken care of the affaire of the 
enuntiata fuerit causa, aliud juris est, deceased, and although the testator was 
veluti hoc modo: Titio, si negotia mea never acquitted by means of Titius de- 
curavit fundum do lego. fending him, the legacy will be valid. 

But it is quite different if the reason has 
been assigned under the form of a con¬ 
dition, as, I give to Titius such a piece of 
ground, if he has taken care of my affaire. 

D. xxxv. 1. 17. 2, 3. 

Ulpian shortly sums up the law of this and the two last paragraphs 
by the rule, 6 Neque ex faha demonstratione, neque ex f aha causa legatum 
inflrmatur .’ (Ulp. Reg . 24. 19.) 

Of course if the cause was so given as to constitute a condition, the 
legacy was only valid, if the condition had been accomplished. 

32. An servo heredis recte legamus, 32. The question has been raised, 

qtueritur. Et constat pure inutiliter le- whether a testator <jan give a legacy to 
gari, nec quicquam proticere, si vivo the slave of his heir; and it is evident 
testatore de potestate heredis exierit; that such a legacy is quite ineffectual, 
quia quod inutile foret legatum, si statim nor is it at all helped by the slave having 
post factum testamentum decessisset tea- been freed from the power of the heir in 
tator, non hoc ideo debet valere quia the lifetime of the testator; for a legacy 
diutius testator vixerit. Sub conditione which would have been void if the tes- 
vero recte legatur, ut requiramus an tator had expired immediately after he 
quo tempore dies legati cedit, in potes- had made the testament, ought not to 
tate heredia non sit. become valid, merely because he hap¬ 

pened to enjoy a longer life. But a tes¬ 
tator may give the legacy to the slave 
under a condition, and then we have to 
enquire whether, at the time when the 
right to the legacy becomes fixed, the slave 
has ceased to be in the power of the heir. 

GALii. 244; D. xxxiv. 7. 1. 
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This paragraph is based on the regvla Catoniana (see note on para¬ 
graph 10), though no express allusion to it is made. As to the doubts 
entertained on the subject, see Gai. ii. 244. 

33. Ex diverso, herede institute servo, 33. On the contrary, it is not doubted, 
quin domino recte etiam sine conditions but that if a slave is appointed heir, a 
legetur, non dubitatur; n&m etsi statim legacy may be given to his master un¬ 
post factum testamentum decesserit tea- conditionally; for, although the testator 
tator, non tamen apud eum qui heres sit Bhould die instantly, yet the right to the 
dies legati cedere intelligitur ; cum here- legacy immediately after making the 
ditas a legato separata sit, et possit per testament, does not immediately accrue 
eum servum alius heres effici, si prius- to the heir; for the inheritance is sepa- 
quam jussu domini adeat, in alterius rated from the legacy, and another may 
potestatem translates sit, vel manumis- become heir by means of the slave, if he 
sus ipse heres efficitur: quibus casibus should be transferred to the power of a 
utile eat legatem. Quod si in eadem new master, before he had entered upon 
causa permanserit, et jussu legatarii adi- the inheritance, at the command of the 
erit, evanescit legatum. master, who is the legatee; or the slave 

himself, if enfranchised, may become 
heir; and, in these cases, the legacy 
would be good. But, if the slave should 
remain in the same state, and enter 
upon the inheritance by order of the 
legatee, the legacy is at an end. 

Gai. ii. 245. 

84. Ante heredis institutionem inutili- 84. Formerly, a legacy placed before 
ter antea legabatur, scilicet quia testa- the institution of the heir was ineffectual, 
menta vim ex institutione heredum acci- because a testament receives its efficacy 
piunt, et ob id veluti caput atque fdnda- from the institution of the heir, and it is 
mentum intelligitur totius testament! thus that the institution of the heir is 
heredis institutio. Pari ratione nec lib- looked on as the head and the founda- 
tas ante heredis institutionem dari po- tion of the testament. So, too, freedom 
terat. Sed quia inci vile esse putavimus could not be given before the institution 
ordinem quidem scripturae sequi, quod of the heir. But we have thought it un- 
et ipsi antiquitati vituperandum fuerat reasonable that the mere order of writing 
visum, sperni autem testatoris voluntar should be attended to, in contempt of the 
tern, per nostram constitutionem et hoc real intention of a testator—a thing of 
vitium emendavimus: ut liceat et ante which the ancients themselves seem to 
heredis institutionem et inter mediae have disapproved. We have, therefore, 
heredum institutiones legatum relin- by our constitution, amended the law in 
quere, et multo magis libertatem cujus this point ; so that a legacy, and much 
usus favorabilior est. more a grant of liberty, which is always 

favored, may now be given before the 
institution of an heir, or among the insti¬ 
tutions of heirs where more than one. 

Gai. ii. 229, 230; C. vi. 23, 24. 

The nomination of a tutor, as not constituting any burden on the 
inheritance, had already been made an exception to the rule, that 
nothing in a testament could be valid that preceded the institution 
of the heir. (Gai. ii. 231.) 
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35. Post mortem quoque heredis ant 
Iegat&rii simili mode inutiliter legaba- 
tur, veluti m quis ita dicat: Gum heres 
mens mortuus erit, do lego. Item, pridie 
quam beres aut legatarius morietur. Sed 
simili modo et hoc correximus, firmitar 
tem hujusmodi legatis ad fideicommis- 
somm similitudinem prastuntes, ne vel 
hoc casu deterior causa legatorum quam 
fideicommissorum inveniatur. 


35. A legacy made to take effect after 
tbe death of an heir or legatee, was also 
ineffectual; as, if a testator said, ‘When 
my heir is dead, I give as a legacy/ or 
thus, * I give as a legacy on the day pre¬ 
ceding the day of the death of my heir, 
or of my legatee.' But we have cor¬ 
rected the ancient rule in this respect, 
by giving all such legacies the same 
validity as fldeicorwmieea; lest trusts 
should be found in this respect to be 
more favored than legacies. 


Gai. ii. 232; C. iv. 88. 11; C. iv. 11. 


Gains remarks, that the second of these forms, Pridie quam , though 
objected to because the time when the right was fixed could not be 
known until the heir was dead, was not objected to on any very good 
ground. For all that the principles of law forbad was, that the interest 
should not be fixed until after the death of the heir, for then it would 
have been the heir’s heir, and not the heir, that was charged; and that 
it should not be fixed until after the death of the legatee, for if he had 
no vested interest in his life, he could have nothing to transmit. But 
a legacy made so as to give a fixed right the day before either of their 
deaths, was not open to the same objections. 


36. Poenffi quoque nomine inutiliter 
legabatur et adimebatur, vel transfere- 
batur. Poena autem nomine legari vide- 
tur quod coercendi heredis causa relin- 
quitur, quo magis aliquid facial aut non 
facial: veluti si quis ita scripserit, Heres 
mens, si filiam suam in matrimonium 
Titio collocaverit, vel ex diverao si non 
collocaverit, date decern aureos Seio; 
ant si ita scripserit, Heres meus, si ser- 
vum Stichum atienaveiit, vel ex diverso 
si non alienaverit, Titio decern aureos 
dato. Et in tan turn hsec regala observ- 
ab&tur, ut quam pluribus principalibns 
constitution! nibas significetur, nec prin- 
cipem quidem agnoecere quod ei pcen® 
nomine legatum sit Nec ex militia qui¬ 
dem teet&mento talia legata valebant 
qnamvis ali® militum voluntates in or- 
dinandis testamentis valde observaban- 
tnr. Quinetiam nec libert&tem poena 
nomine dari posse placebat. Eo amplius 
nec heredem poena nomine adjici posse 
Sabinns existimabat veluti si quis ita 
dicat Titius heres esto, si Titius filiam 
snam Seio in matrimonium collocaverit 


86. Also, formerly, if a testator had 
given, revoked, or tranferred a legacy 
by way of penalty, he would have done 
so ineffectually. A legacy is considered 
as given by way of a penalty, when it is 
intended to constrain an heir to do or not 
to do something; as, if a testator said, 
* If my heir gives his daughter in mar¬ 
riage to Titius, or, if he do not give her 
in marriage to 'Titius, let him pay ten 
aurei to Seine;' or, thus, ‘If my heir 
shall alienate my slave Stichus, or, if 
my heir shall not alienate my slave Sti¬ 
chus, let him pay ten aurei to Titius.’ 
And this rule was so rigorously observed, 
that it was expressly ordained by many 
constitutions, that even the emperor 
would not receive a legacy which was 
given by way of a penalty, nor could 
such a legacy be valid, even when given 
by the testament of a soldier; although, 
in every other respect, the intention of 
a testator in a military testament was 
scrupulously adhered to. And even free¬ 
dom could not be given by way of a 
penalty; still less, in the opinion of 8a- 
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binus, could another heir be added; as 
if, for instance, a testator said, ‘ Let 
Titius be my heir, but if he gives his 
daughter in marriage to Seius, let Seius 
also be my heir.’ It made no difference 
how Titius was put under constraint, 
whether by the gift of a legacy, or the 
addition of a co-heir. But this scrupu¬ 
lous severity has not pleased us, and we 
have therefore ordained generally that 
things left, revoked, or transferred by 
way of penalty, shall be treated as other 
legacies, with the exception of anything 
that may be impossible, prohibited by 
law, or contrary to good manners, for 
the principles of our age will not permit 
testamentary dispositions of such & char¬ 
acter. 

Gai. ii. 235, 236, 243; C. vi. 41. 

It is rather difficult to say how this rule sprang up in Roman law, or 
how the gift of a legacy pcenoe nomine differed from an ordinary condi¬ 
tion. Theophilus, in his Paraphrase, gives as one reason that a leg¬ 
acy ought to spring from a feeling of kindness to the legatee, and not be 
nsed as a means to punish another. For want of a better reason, we 
may be content with this. 

The sections of this Title may be arranged under five heads. The 
first treats of the definition and geueral notions of a legacy (paragr. 1, 
2, 3, 8); the second treats of the objects given by a legacy (paragr. 4, 
5, 6, 7, 9,10, 11, 12, 13, 14, 15, 21, 22, and 23); the third treats of the 
persons to whom legacies can be given (paragr. 24, 25, 26, 27, 28, 32, 
and 33); the fourth of rules as to the position, terms, and construc¬ 
tion of legacies (paragr. 29, 30, 31, 34, 35, and 36); and the fifth, of 
the loss, diminution, or increase of things given by legacies (paragr. 
16,17, 18, 19, 20). 


Seius quoque heres esto. Nihil enim in- 
tererat, qua ratione Titius coerceretur, 
utrum legati datione an coheredis adjec- 
tione. Sed hujusmodi scrupuloaitas nobis 
non placuit, et generaliter ea quae relin- 
quuntur, licet poenae nomine fuennt re- 
licta vel adempta vel in alios translata, 
nihil distare a ceteris legatis constituimus 
vel in dando vel in adimendo vel in trans- 
ferendo: exceptis videlicet iis quae im- 
possibilia sunt, vel legibus interdicta, 
aut alias probrosa. Hujusmodi enim tes- 
tamentorum dispositiones valere, secta 
meorum temporum non patitur. 


Tit. XXL DE ADEMPTIONE ET TRANSLATIONS 
LEGATORUM. 

Ademptio legatorum, sive eodem tea- The revocation of a legacy, whether 
tamento adimantur legata sive codicillis, made in the same testament or in & cod- 
firma est, sive contr&riis verbis fiat icil, is valid, and may be made in terms 
ademptio, veluti si quod ita quis lega- contrary to those of the gift, as when a 
verit do lego, ita adimitur non do non testator gives in these terms, ‘I give as 
lego; sive non contrarils, id est, aliis a legacy,’ and revokes it by saying, 4 1 
quibuscumque verbis. do not give as a legacyor in terms not 

contrary, that is, in any other form of ex¬ 
pression. 

D. xxxiv. 4. 8. 11. 
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It was considered necessary, in the times when weight was attached 
to the formula under which the legacy was given, that the legacy should 
be revoked by words exactly opposite (contrariis verbis) to those by which 
it was given, as in a legacy per viridicaiionem the revocation ought to 
have been by the words ‘ non do , non lego .’ (Ulp. Reg . 24. 29.) 

The text only speaks of direct revocation of legacies by an express 
declaration of the testator s wishes in some testamentary document; 
but it was also revoked by the mere wish of the testator (nuda voluntate , 
D. xxxiv. 4. 8. 11) that it should be revoked being in any way declared. 
In such a case the legacy was not, strictly speaking, taken away; but 
the legatee who brought an action for it might be repelled by an ex¬ 
ception of dolus modus . We have seen, in the last Title (paragr. 12), 
that a sale of the thing given as a legacy was held to be or not to be a 
revocation of the legacy, according as the testator intended or did not 
intend that such should be its effect. 

A legacy was also considered to be revoked by implication if some¬ 
thing occurred after it was given which made it impossible to believe 
that the testator could have continued to wish the legatee to profit by 
his bounty; as, for instance, if a notorious and deadly enmity sprang 
up between them. (D. xxxiv. 4.4$. 11.) 

1. Transferri quoque legatum ab alio X. A legacy may also be transferred 
ad alium potest, veluti si quis ita dixerit from one person to another; as, 1 1 give 
hominem Stichum quern Titio legavi as a legacy to Seius my slave Stichus, 
8eio do lego, sive in eodem test&mento whom I have given as a legacy to Titius,’ 
sive in codiciilis hoc feceiit. Quo casu whether this be done in the same testa- 
simul Titio adimi videtur et Seio dari. ment or in codicils; and then at the 

same time a legacy is taken from Titius 
and given to Seius. 

D. xxiv. 4, 5. 

The translation had two effects: it too* away a legacy from one 
person and gave it to another; but it might have either effect without 
the other. The original legatee might be dead, and thus the legacy 
useless, and yet the gift to the new legatee would be valid; or the new 
legatee might subsequently die, and yet the legacy would be lost to 
the original legatee. (D. xxxiv. 4. 20.) 

21 
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Tit. XXII. DE LEGE FALCIDIA. 


Superest ut de lege Falcidia dispicia- 
mus, qua modus novissime legatis im- 
positus est. Cum enim olim lege duo- 
decim tabularum libera erat legandi po- 
testas, ut liceret vel to turn patrimonium 
legatis erogare (quippe ea lege ita cau- 
tum esset, uti legassit suse rei, ita jus 
esto), visum est hanc legandi licentiam 
coaretare. Idque ipsorum testatorum 
gratia provisum est, ob id quod plerum- 
que intestati moriebantur, recusantibus 
scriptis heredibus pro nullo aut minimo 
lucro hereditates adire. Et cum super 
hoc tam lex Furia quam lex Voconia 
late sunt, quarum neutra sufficiens ad 
rei consummationem videbatur, novissi¬ 
me lata est lex Falcidia, qua cavetur ne 
plus legare liceat quam dodrantem toto- 
ram bononim, id est, ut sive unus heres 
institutus esset, sive plures, apud eum 
eosve pars quarta remaneret. 


It remains to speak of the lex Falcidr 
ia, by which legacies have received 
their latest limitations. By the law of 
the Twelve Tables, a testator was per¬ 
mitted to dispose of his whole patrimo¬ 
ny in legacies; for the law said, * As a 
man has disposed of his pro{>erty, so let 
the law be; ’ but it was thought proper 
to restrain this licence even for the ben¬ 
efit of testators themselves, because they 
frequently died intestate, the heirs they 
instituted refusing to enter upon an in¬ 
heritance from which they could receive 
little or no profit. With this object the 
lex Furia and the lex Voconia were 
passed; and lastly, as neither of these 
was found adequate to the purpose, the 
lex Falcidia was enacted, which forbids 
a testator to give more in legacies than 
three-fourths of all his property; so that, 
whether there be one or more heirs in¬ 
stituted, there must now remain to him, 
or them, at least one-fourth part of the 
whole. 


Gai. ii. 224. 227. 


The lex Furia testamentaria , which must not be confounded with the 
lex Furia , or Fusia Caninia f restraining the testamentary manumission 
of slaves (Bk. i. Tit. 7),‘ was a plebiscitum, probably of the year 571 
a.u.c. Gams thus acquaints us with its provisions:— 4 Qua, exceptis per ■- 
sonis quibusdam , cceteris plus mille assibus legatorum nomine mortisve causa 
capere permissum non est: 1 more than 1000 asses could not be given as 
a legacy. The law failed to effect its object, as the testator was not 
restrained in the number of legacies be might give, but only in the 
amount of each legacy. (Gai. ii. 2. 25.) 

The lex Voconia , also called testamentaria , was a plebiscitum , of which 
the year 585 a.u.c. is given as the date. Gaius says of it, 4 Qua cautum 
esty ne cui plus legatorum nomine mortisve causa capere licerety quam heredes 
caperent: * no legatee was to have more than each heir had. This law 
also failed in its object; as, by multiplying the number of legatees and 
giving each a trifling amount, the sum received by the heirs, which 
would be equally small, might be too trifling to make it worth their 
while to enter on the inheritance. (Gai. ii. 226.) 

The lex Falcidia was a plebiscitum passed in the year 714 a.u.o. Its* 
principles were extended to fideicommissa by the senatus-oonsultum Pega- 
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mnum (see next Title); to fideicommissa imposed on keredes ab intestato by 
a rescript of Antoninus Pius (D. xxxv. 2. 18); to donations mortis causa 
by a rescript of Severus (C. vi. 50. 5); and lastly to donations between 
husband and wife. (C. vi. 50. 12.) The mode in which the heir would 
avail himself of the lex Falcidia would be by repelling by an exception 
the legatee who demanded the whole of his legacy, when less than the 
whole was due by the lex Falcidia. 

The part reserved to the heir is spoken of by the jurists as quarta or 
Falcidia. The commentators more usually employ the full term quarta 
Falcidia. 

1. Etcum quasi turn esset duobua he- 1. When two heirs are instituted, as 
reJibus institutis, veluti Titio et Seio, si Titius and Seius, & question has been 
Titii pars aut tota exbausta sit legatis raised: supposing the share of Titius in 
quae nomin&tim ab eo data sunt aut supra the inheritance is either entirely ab- 
uiodum onerata, a Seio vero aut nulla sorbed, or very heavily burdened with 
relicta sint legata aut qu» partem ejus legacies specifically charged upon it, 
dumtaxat in partem dimidiam minuant, while the share of Seius is wholly free, 
an quia is quartam partem totius hered- or has legacies charged on it only up to 
itatis aut amplius habet, Titio nihil ex half its amount, in such a case does the 
legatis quae ab eo relicta sunt, retinei'e circumstance of Seius having a clear 
licwet Placuit, ut quartam partem fourth or more of the inheritance, pre- 
suffi partis salvam habeat, posse retin- vent Titius from retaining out of the leg- 
ere; etenim in singulis heredibus ratio acies charged upon his share, enough to 
legis Falcidise ponenda eat. secure a fourth part of his own moiety 

to himself? It has been decided that 
Titius may retain the fourth of his own 
share, for the calculation of the lex Fal- 
cidia is applicable to each heir sepa¬ 
rately. 

D. xxxv. 2. 77. 

The testator is here supposed to give a distinct share of his inheri¬ 
tance to two different persons, and to burden one share with legacies 
while leaving the other free. The heir whose share is burdened is 
entitled to have a clear fourth of his share, although the legatees would 
be getting less in the whole than three-fourths of the inheritance. The 
reason was probably this:—Under the old civil law, if one heir refused 
to enter, his share accrued to the co-heir who did enter free of all bur¬ 
dens (sine onere). Unless, therefore, the heir whose share was burdened 
bad been induced by the right of retaining the Falcidian fourth 
to enter, he would have refused to enter, and his share would have 
accrued sine onere to the co-heir, and the legatees would have got 
nothing. Under the leges caducaruB the accrual took place cum onere; 
, bnt even then, although if the free share accrued to the owner of the 
burdened share, the two were taken as one for the benefit of the lega¬ 
tees, and the heir who took both could take nothing more than a fourth 
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of the two conjoined, if the legacies were sufficient to exhanst the 
remainder, yet, if the burdened share accrued to the owner of the free 
share, he kept his free share unimpaired, and was allowed to keep a 
clear fourth of the burdened share. (D. xxxv. 2. 78.) 


2. Q nan tit as autem patrimonii ad 
quam ratio legis Falcidi® redigitur mor¬ 
tis tempore spectatur. Itaque si, verbi 
gratia, is qui centum aureorum patri- 
moniura, in bonis habebat, centum 
aureos legaverit, nihil legatariis prodest, 
si ante aditam hereditatem per servos 
hereditarios aut ex partu ancillarum 
hereditari&rum aut ex foetu pecoiTim 
tantum accesserit hereditati, ut centum 
aureis legatoram nomine ei*ngatis heres 
quartam partem bereditatis habiturus 
sit; sed necesse est ut nihilominus 
quarta pars legatis detrahatur. Ex di¬ 
verse, si septuaginta quinque legaverit, 
et ante aditam hereditatem in tantum 
decreverint bona incendiis forte, aut 
naufragiis aut morte servorum, ut non 
amplius quam septuaginta quinque 
aureorum substantia vel etiam minus 
relinquatur, solida legata debentur. 
Nec ea j*es damnosa est heredi, cui libe¬ 
rum est non adire hereditatem : quae res 
eflicit ut sit necesse legatariis, ne desti¬ 
tute testamento nihil consequ&ntur, cum 
berede in portionem pacisci. 


2. In order to apply the lex Fblcidia, 
regard is bad to the value of the estate 
at the time of the testator’s death. 
Thus, for instance, if he, who is worth a 
hundred aurei at his decease, bequeaths 
the whole hundi-ed in legacies, the lega¬ 
tees i*eceive no advantage, if the inherit¬ 
ance, before it is entered upon, should 
so increase by the acquisition of slaves, 
the bii*th of children to female slaves, 
or the produce of cattle, that, after a 
full payment of the one hundred aurei 
in legacies, a clear fourth of the whole 
estate would remain to the heir, for the 
legacies* notwithstanding would still be 
liable to a deduction of one-fourth. On 
the contrary, if the testator has given 
only seventy-five aurei in legacies, then 
although, before the entrance of the 
heir, the estate should so decrease by 
fire, Bh ip wreck, or the loss of slaves 
that its whole value should not be more 
than seventy-five aurei or less, yet the 
legacies would still be due without de¬ 
duction. Nor is this prejudicial to the 
heir, who is at liberty to refuse the 
inheritance, but it obliges the legatees to 
come to teims with the heir, so as to get 
a pai*t» lest, if the testament were aban¬ 
doned, they should lose the whole. 


D. xxxv. 2. 73. 


The calculation under the lex Falcidia was made at the time of the 
testator s death, in accordance with the rule by which the dies cedil for 
most legacies was fixed at that time. It was, moreover, made then, 
even if the dies cedit was fixed at some other time. Between the death 
of the testator and the time of the heir entering on the inheritance, the 
estate might be so deteriorated as to make it disadvantageous to the 
heir to enter; and in order to pursuade him to do so, the legatees 
would have to enter into a compromise with him. 


3. Cum autem ratio legis Falcidi® 
ponitur, ante deducitur ®s alien um, 
item funeris impensa et pretia servorum 
manumissonun: tunc deinde in reliquo 
ita ratio habetur, ut ex eo quarta pars 


3. When the calculation of the lex 
Falcidia is made, the testator’s debts, 
his funeral expenses, and the price of 
the manumission of slaves, are deducted, 
then what remains is divided, so that a 
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apud heredea remaneat, tres vero partes 
inter leg-atari os distribuantur, pro rata 
scilicet portione ejus quod cuique eorum 
legatum fuerit. Itaque si fingamus qua- 
drmgentos aureos legatos esse, et patri¬ 
monii quadtitatem ex qua legata erogari 
oportet quaringentorum esse, quarta 
pars legatariis singulis debet detrahi; 
quod si tiecentos quinquaginta legatos 
fingamus, octava debet detrahi. Quod 
si quingentos legaverit, initio quinta 
deinde quarta detrahi debet: ante enim 
detrahendum est quod extra bonorum 
quantitatem est, deinde quod ex bonis 
apud heredem remanere oportet. 


fourth part remains for the heir, and 
the other three parts are divided among 
the legatees in proportion to the amount 
of their respective legacies; for ex¬ 
ample, let us suppose that four hundred 
aurei have been given in legacies, and 
the estate out of which the legacies ai-e 
to be paid is worth no more, each leg¬ 
atee must have a fourth part subtracted 
from his legacy; but, if we suppose that 
the testator gave in legacies thi*ee hun¬ 
dred and fifty aurei, then an eighth 
ought to be deducted. And if he gave 
five hundred aurei in legacies, first a 
a fifth must be deducted, and then a 
fourth. For that which exceeds the 
real value of the goods of the deceased 
must first be deducted, and then that 
which is to remain to the heir. 


D. xxxv. 2. 1. 19; D. xxxv. 2. 39; D. xxxv. 2. 73. 5. 


Octava debet detrahi , i.e. one-eighth of the whole, or fifty aurei, must 
be deducted from the whole sum given to the different legatees, the 
sum to be deducted from each share being in proportion to the relative 
amount of that share. Each share would be diminished by one-seventh. 

The lex Falcidia did not apply to military testaments. (D. xxxv. 
2. 17.) 

By a Novel (1. 2. 2) Justinian provided that the Falcidian fourth 
should never be retained by the heir if the testator expressly forbad 
its retention. If the heir renounced the inheritance, the legatees and 
other persons who were designed by the testator to take under the tes¬ 
tament might, on giving security for carrying out all the dispositions 
of the testament, receive the inheritance. Even if the testator had not 
forbidden the retention of the fourth, it could not be retained unless 
the heir made an inventory of the property of the t deceased. If he 
accepted the inheritance without making an inventory, he had to pay 
the legatees in full, even if he was obliged to draw upon his private 
funds to do so. 


Tit. XXIII. DE FIDEICOMMISSARIIS HEREDITATIBUS. 

Nunc transeamus ad fideicommissa. Let us now pass to fideicommissa ; 
Et priua est ut de hereditatibus fidei- and first we will treat of fideicommis- 
commissariis videamus. sary inheritances. 

Gai. ii. 246 247. 

Fideicommissa , that is, trusts, might be compared to the institution 
of heirs, if the trust embraced the whole inheritance, and to the gift of 
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legacies, if it embraced only a part. In the former cas & they were 
termed by the jurists fideicommissarice herditates; in the latter, fldeicom- 
missa singula* rei. The text proceeds to speak of the fideicommissaria 
hereditates. 

The word fideicommissum has been generally retained in the trans¬ 
lation, instead of trusts, because, as fideicommissa include only 
trusts carrying out the last wishes of a deceased person, the word 
trusts, which is used much more widely in its application, might lead 
to confusion. 

Ulpian gives (Reg. 25. 1) the following definition of a fideicommissum: 
1 Quod non cimlibus verbis, sed precative relinquitur; nec ex rigore juris 
civUisproficiscitur, sed ex voluntate dalwr relinquentis 

1. At first fideicommissa were of little 
force; for no one could be compelled 
against his will to perform wh&t he was 
only requested to perform. When tes¬ 
tators were desirous of giving an inheri¬ 
tance or legacy to persons, to whom they 
could not directly give either, they then 
entrusted them to the good faith of some 
person capable of taking by testament; 
and fideicommissa were so called, be¬ 
cause their performance could not be 
enforced by law, but depended solely 
upon the good faith of the person to 
whom they were entrusted. Afterwards, 
the Emperor Augustus, having been fre¬ 
quently moved by consideration for cer¬ 
tain persons, or because the request was 
said to have been made in the name of 
the emperor’s safety, or on account of 
some striking instance of perfidy, com¬ 
manded the consuls to interpose their 
authority. Their intervention being fa¬ 
vored as just by public opinion, 
gradually assumed the character of a 
regular jurisdiction, and trusts grew 
into such favor, that soon a special pne- 
tor was appointed to give judgment in 
these cases, and received the name of 
fideicommissarius. 

Gai. ii. 274, 275. 278. 285 ; I). i. 2. 2. 82. 

The freedom given by the introduction of obligatory trusts was sin¬ 
gularly wide. A testator, in order to give anything, was obliged to do 
so by a regular testament, to adopt prescribed formulas, to use the Latin 
tongue. He could not give anything to a peregrinus , to a person pro¬ 
scribed, to a posthumous stranger, or to an uncertain person. The sys- 


1. Sciendum itaque et omnia fideicom¬ 
missa primis temporibus infirm; esse, 
quia nemo in vitus cogebatur prest&re id 
de quo rogatus er&t. Quibus enim non 
poterant hereditatem vel leg&ta relin- 
quere, si relinquebant, fidei committe- 
b&nt eorum qui c&pere ex testamento 
poterant; et ideo fideicommissa appella- 
ta sunt, quia nullo vinculo juris, sed 
tan turn pudore eorum qui rog&bantur, 
continebantur. Postea divus Augustus 
semel iterumque gratia personarum mo 
tus, vel quia per ipsius salutem rogatus 
quis diceretur, aut ob insignem quorum- 
dam perfidiam jussit consul! bus auctori- 
tatem suam interponere. Quod quia 
justum videbatur, et popul&re erat, 
paulatim conversum est in assiduam 
jurisdictionem; tantusque eorum favor 
factus est, ut paulatim etiam praetor pro~ 
prius crearetur, qui de fideicommissis 
jus diceret, quern fideicommissis jus di- 
ceret, quern fideiconimissarium appella- 
bant. 
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tem of fideicommissa enabled him to give to almost any one he liked, 
and that in words the least formal, and even without a testament at 
all. The herdes ab intestate , if charged with a Jideicommissum by the 
person to whose property they succeeded, were obliged to fulfil it. A 
man might give his whole inheritance by a fideicommissum to a woman 
whom he was prevented by the lex Voconia from instituting as heir 
(Gai. ii. 274); and Latini Juniani (see Bk. i. Tit. 5. 2) could take fidei - 
enmihissa, though not inheritances or legacies. (Gai. ii. 275.) The 
licence given to fideicommissa was indeed, diminished by differ¬ 
ent enactments, and they were gradually placed more and more on the 
footing of legacies. Thus by one senatus-consuUum, passed in the time 
of Hadrian, the power of giving a fideicommissum to a peregrinus (Gai. 
ii. 285), by another, the power of giving one to a posthumous stranger 
or uncertain person, was taken away. (Gai. ii. 287.) Again, the senar 
tu^cormdtum Pegasianum subjected fideicommissa to the rules of the lex 
Papia Poppcea (Gai. ii. 286); and a testamentary tutor could never be 
appointed by a fideicommissum. (Gai. ii. 289.) Fideicommissa were, 
indeed, always something beside and foreign to the nature of Roman 
law. Augustus merely ordered that in case of great hardship, the con¬ 
suls should interfere. Then a magistrate was created whose business 
it was to interfere in cases which warranted it; but there was nothing 
like an action at law to enforce fideicommissa . The fideicommissarius 
applied for aid as having equity on his side; and if the magistrate 
chose to interfere, the regular course of the law was stayed, and the 
trust enforced. (Ulp. Beg. 25. 12.) The proceeding was always extra 
ordinem (Gai. ii. 258), and the jurisdiction was exercised throughout the 
year, while legacies could only be claimed on days cum res aguntur , of 
which, under Marcus Aurelius, there were 230 in the year. (Gai. ii. 279. 
Demakgeat, i. 790.) 

The fideicommissum itself did not, like a legacy, directly transfer the 
property in an inheritance or in any particular thing, and of course did 
not give any right to a real action. The restitution or giving up of the 
inheritance was, however, effected by the mere consent of the heir, 
even before tradition. 


2. In primis igitur sciendum est, opus 
esse ut aliquis recto jure testamento 
heres instituatur, ejusque fidei committa- 
tur ut earn hereditatem alii restituat; 
alioquin inutile est testamentum, in quo 
nemo heres instituitur. Cura igitur ali¬ 
quis seripserit Lucius Titius heres esto, 
potent adjicere, rogo te f Luci Titi, ut 
cum primum poteris hereditatem meatn 
tuiire, earn Caio Seio reddas restituas. 


2. We must first observe, that some 
one must be duly appointed heir in the 
testament; and then it must be entrust¬ 
ed to his good faith to restore the inherit¬ 
ance to some other person ; for the testa¬ 
ment is ineffectual in which no one is 
instituted heir. And, therefore, when a 
testator has said, Let Lucius Titius be 
my heir, he may add, and I request you, 
Lucius Titius, that, so soon as you can 
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Potest autem quisque et de parte resti- enter upon my inheritance, you will re- 
tuenda heredem rogare, et liberum est store it and give it up to Caius Seius. A 
vel pure vel sub conditione relinquere testator may also request his heir to re- 
hdeico miniasum , vel ex die certo. stoi'e a part of the inheritance only, aud 

may leave the fideicommissum absolute¬ 
ly or conditionally, or on the expiration 
of a term. 

Gai. ii. 248. 250. 

Of course if there was no heir instituted, there could be no person to 
charge by testament with the trust ( nemo fiduciarius); but the testator 
might charge the herdes ab intestato. 

The person who made the fideicommissum was termed fideicommitiens; 
the person requested to perform it, fiduciarius ; and the person to be 
benefited by it, fideicommissarius. 


3. Restitute, autem hereditate, is qui- 3. After an heir has restored the in- 
dem qui restituit, nihilominus heres per- heritance, be still continues heir. But 
manet; is vero qui recipit hereditatem, he, who receives the inheritance, was 
aliquando heredis, aliquando legaterii sometimes considered in the light of an 
loco, habebatur. heir, and sometimes in that of a legatee. 

Gaj. ii. 251. 

In order to protect himself, the heir who remained liable to all actions 
of creditors against the inheritance had recourse to a fiction of law. 
He sold the inheritance to the fideicommissarius 9 and they entered into 
mutual agreements called emptce et venditce heredUatis stipulationes (Gai. 
ii. 252), by which the fiduciarius 9 though remaining in the eye of the 
law responsible for the charges upon the inheritance, was protected 
from ultimate harm by having a remedy against the fideicommissarius , 
who in his turn bargained that the fiduciarius would hand everything 
over. Thus Gaius says of the fideicommissarius 9 ‘ Olim nec heredis loco 
erat, nec legatarii; sed potius emptoris' 


4, Et Neronis quidem temporibus, 
Trebellio Maximo et Annaeo Seneca con- 
sulibus, senatus-consultum factum est: 
quo cautum est, ut si hereditas ex fidei- 
commissi causa restitute sit, omnes 
actiones quae jure civili hei*edi et in here¬ 
dem competerent, ei et in eum darentur 
cui ex tideicommisso restitute est here- 
.ditas. Post quod senatus-consultum 
praetor utiles actiones ei et in eum qui 
recipit hereditatem, quasi heredi et in 
.heredem dare ccepit. 


4. During the reign of Nero, in the 
consulship of Trebellius Maximus and 
Annaeus Seneca, a senatus-consultum was 
passed providing that, after an inheri¬ 
tance had been restored under a fidei- 
commissum, all actions, which by the 
civil law might be brought by or against 
the heir, should be permitted for and 
against him, to whom the inheritance 
was restored. After this, the praetor 
began to give equitable actions for and 
against the person who received an in¬ 
heritance, as if he were the heir. 


Gai. ii. 253. 
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The senatus-consultum Trebellianum (a.d. 62) did away with the ne¬ 
cessity of any such fiction as that of a sale. The fideicommissarius 
stepped at once into the place of the heres institutus . All the actions 
belonging to the inheritance were given him in the shape of actiones 
utiles. (See Introd. sec. 106.) If creditors sued the heres institutus , he 
had the exceptio restitutes hereditatis ; he might plead that he had parted 
with the inheritance as he had been directed. 


5. Sed quia heredes script!, cum aut 
tot&m hereditatem aut pene totam 
plerumque restituere rogabantur, adire 
hereditatem ob nullum vel minimum 
lucrum recusabant, atque ob id extin- 
guebantur fideicommissa, postea Ves- 
pasiani Augusti temporibus, Pegaso et 
Pusione consulibus, senatus censuit ut 
ei qui rogatus esset hereditatem resti- 
tuere, perinde liceret quartain partem 
retinere, atque lege Falcidia ex legatis 
re tin ere conceditur. Ex singulis quoque 
rebus quae per fideicommissum relin- 
quuntur, eadem retentio permissa est. 
Post quod senatus-consultum ipse heres 
onera hereditaria sustinebat; ille autem 
qui ex fideicommisso recepit pai-tem 
hereditatis, legatarii partiarii loco erat, 
id est, ejus legatarii cui para bonorum 
legabatur; quae species legati partitio 
vocabatur, quia cum herede legatarius 
pariiebatur hereditatem. Unde quae 
solebant stipulationes inter heredem et 
pariiarium legatarium interponi, eaedem 
interponebantiir inter eum qui ex fidei¬ 
commisso recepit hereditatem, et here- 
dem, id est, ut et lucmm et damnum 
hereditarium pro rata parte inter eos 
commune esset. 


5. But the instituted heirs, being in 
most cases requested to restore the 
whole, or almost the whole of an inheri¬ 
tance, often refused to accept it, as they 
would receive little or no advantage, 
and thus fideicommissa were frequently 
extinguished. Afterwards, during the 
reign of the Emperor Vespasian, in the 
consulship of Pegasus and Pusio, the 
senate decreed, that an heir, who *as 
requested to restore an inheritance, 
might retain a fourth, just as in the case 
of legacies he might by the Falcidian 
law. And the same deduction is allowed 
in particular things, which are left by a 
fideicommissum. For some time after 
this senatus-cojisultum the heir alone 
bore the charges of the inheritance ; ana 
he who had received a share or part of 
an inheritance, under & fideicommissum, 
was regarded as a part legatee, that is, 
a legatee having a legacy of a share of 
the property, a species of legacy which 
was called partition, because the legatee 
took a part of the inheritance together 
with the heir. Thus the same stipula¬ 
tions which were formerly in use be¬ 
tween the heir and partiary legatee, 
were likewise made between the person 
who received the inheritance under the 
fideicommissum and the heir, that is, 
they stipulated they would share the 
benefits and the charges of the inheri¬ 
tance between them, in proportion to 
their respective interests. 


The senatus-consultum Trebellianum protected the fiduciaries from any 
harm; but it gave him no incitement to enter on the inheritance. Why 
should he take an inheritance which he had instantly to transfer to 
another ? The trust might thus perish; and, to remedy this, the 
senatus-consultum Pegasianum (a.d. 73) permitted the heres institutus to 
retain a fourth, just as the lex Falcidia permitted in the case of legacies. 
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Even the term quarta Falcidia was applied to the fourth retained by 
the fiduciarius hei'es. (D. xxxvi. 1. 16. 9.) The fldeicommissarius thus 
became exactly like a legatee. As having a definite part of the inheri¬ 
tance, he was considered in the light of a legatee of a part of the in¬ 
heritance, and, as the text says (sec. 3), the fldeicommissarius was, 
under the smalw-consultum Trebellianum, placed in the position of an 
heir, and under the senatus-consultum Pegasianum in that of a legatee. 

A testator sometimes gave a legatee not a particular thing, but a 
certain share in his whole property. The legatee (then termed lega - 
tarius partiarius) took, in this case, per universitatem ; but he was not 
thereby made an heir, not having been formally instituted; and if 
there was no heir who entered on the inheritance, the legacy was ex¬ 
tinguished. The claims of creditors against the inheritance were made 
exclusively against the heir, and the heir alone could recover sums due 
to the inheritance. Thus it was necessary that, if the heir paid a 
creditor, the legatee should account to him for a part of the payment 
proportionate to his share of the inheritance; while if the legatee 
wished that his share should be increased by the payment of a debt 
due to the inheritance, he could only effect this through the heir. 
Accordingly they made stipulations with each other, termed stipula- 
tiones partis et pro parte. .By one of these stipulations the heir bound 
the legatee to pay a proportion of sums expended in satisfaction of 
claims against the inheritance; by the other the legatee bound the 
heir to account to him for his share of sums received in satisfaction of 
debts owing to the inheritance. The fldeicommissarius was on the foot¬ 
ing of such a legatee under the senatus-consultum Pegasianum, and the 
stiputationes partis et pro parte were made tween the heir and the fidei- 
commissarius. 


6. Ergo si quidem non plus quam dod- 
rantem hereditatis scriptus heres rogatus 
sit restituere, tunc ex Trebelliano sena¬ 
tus-consulto restituebatuivhereditas, et in 
utrumque actiones hereditariae pro rata 
parte dabantur, in heredem quidem jure 
civili, in eum vero qui recipiebat here- 
ditatem ex senatus-consulto Trebelliano, 
t&mqu&m in heredem. At si plus quam 
dodrantem vel etiam totam hereditatem 
restituere rogatus sit, locus erat Pega- 
siano senatus-consulto, et heres qui semel 
adierit hereditatem, si mode sua volun- 
tate adierit, sive retinuerit quartam par¬ 
tem sive retinere noluerit, ipse uni versa 
ouera hereditaria sustinebat: sed quarta 
quidem retenta, quasi partis et pro 
parte stipulationesinteiponebantur, tam- 


6. Therefore, if the instituted heir 
was not requested to restore more than 
three-fourths of the inheritance, he re¬ 
stored such part in accoidance with the 
provisions of the senatus-consultum Tre - 
bellianum ; and all actions which concern 
an inheritance, might be brought against 
each according to their respective shares 
—against the heir, by the civil law, and 
against him who received the inheri¬ 
tance, by the senatus-consultum Trebel- 
lianum, as against an heir. But if the 
instituted heir \va° requested by the 
testator to restore ine whole inheritance, 
or more than three-fourths, then the 
senatus-consultum Pegasianum became 
applicable; and the heir who had once 
entered on the inheritance, provided he 


Digitized by Google • 



LIB. n. TIT. xxin. 


381 


did so voluntarily, was obliged to sus¬ 
tain all the charges of the inheritance, 
whether he had retained or had declined 
to retain his fourth. But, when the 
heir did retain a fourth part, the stipu¬ 
lations termed partis et pro parte , were 
entered into, as between a legatee of 
part and an heir; and, when the heir 
did not retain a fourth, then the stipu¬ 
lations termed emptce et venditce here - 
ditatis , were made between them. But 
if the instituted heir refused to enter on 
the inheritance, alleging that he feared 
he should lose by doing so, it was pro¬ 
vided, by the senatus-ccrnsriLtum Pega- 
8ianw/h that, on the demand of him to 
whom he had been requested to restore 
the inheritance, he should, under an 
order of the praetor, enter on the inheri¬ 
tance, and restore it; and that all actions 
might be brought by or against him 
who received the inheritance, as in a 
case falling under the senatus-considtum 
TrebeUianwm. And in this case stipu¬ 
lations are not necessary, for the heir, 
who restores the inheritance, is secured, 
and all actions concerning an inheritance 
are transferred to and against him by 
whom it is received, there being, in this 
instance, a concurent application of both 
senatuS’Consulta. 

Gai. ii. 255-258. 

The senatus-consultum TrebeUianum was not abrogated by the Pega¬ 
sianum. They applied to different cases. If the fourth was expressly 
reserved to the heres fiduciarius, he took the other three parts, and 
immediately restored or transferred them to the fideicommissarius , who 
had the position of heres fideicommissarius, and all the actions belong¬ 
ing to the inheritance, so far as his share extended. But if the fourth 
was not reserved, the senatus-consultum Pegasianum became applicable. 
The fiduciarius heres retained the fourth, and the fideicommissarius held 
the position of a legatee. The heres institutus might, however, not 
choose to retain the fourth. He might enter on the inheritance, and 
at once voluntarily transfer the whole to the fideicommissarius. The 
jurists were divided in opinion as to the senatus-consultum under which 
he then entered. Gains thinks it was under the Pegasianum. (Gai. 
ii. 256. 7.) If he refused to enter on the inheritance, the praetor com¬ 
pelled him, by a power given in the senatus-consultum Pegasianum , and 
he was placed exactly in the same position as if he had entered under 


quam inter p&rti&rium legat&rium et 
heredera; si vero totam hereditatem 
restitueret, emptse et venditae heredi- 
tatia stipulationes interponebantur. Sed 
si recuset scriptus 1161*68 adire heredi¬ 
tatem, ob id quod dicat earn sibi sus- 
}>ectam esse quasi damnosam, cavetur 
Pegasiano aenatus-consulto ut, deside- 
i-ante eo cui restituere rogatus est, jussu 
pnetoris ad^at et restituat hereditatem, 
perindeque ei et in eum qui recipit 
hereditatem actiones darentur ac juris 
est ex Trebelliano senatus-consulto. Quo 
casu nullis stipulationibus est opus; 
quia simul et huic qui restituit securitas 
datur, et actiones hereditarise ei et in 
eum transferuntur qui recepit heredi¬ 
tatem, utroque senatus-consulto in hac 
specie concurrent©. 
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the senatus-consultum TrebeUianum. He had no fourth reserved for 


him; and all action passed at once 

7. Sed quia stipulationes ex senatus- 
consulto Pegasiano descendentea et ipsi 
autiquitati displicuerunt; et quibusdam 
casibus captiosas eaa homo excelsi inge¬ 
nii Papiuianus appeliat, et nobis in legi- 
bus magis simplicitas quam difficultas 
placet, ideo omnibus nobis suggestis 
tarn similitudinibus quam differentiis 
utriusque senatus-consulti, placuit, ex- 
ploso senatus-consulto Pegasiano quod 
postea aupervenit, omnem auctoritatem 
Trebelliano senatus-consulto prsestare, 
at ex eo fideicommissarise hei*editates 
restituantur, sive habeat hei*es ex vol- 
untate testatoris quartam, sive plus sive 
minus sive nihil penitus: ut tunc, 
quando vel nihil vel minus quanta apud 
eum, remanet, liceat ei vel quartam vel 
quod deest ex nostra auctoritate retinere 
vel repetera solutum, quasi ex Trebel- 
liano senatus-consulto pro rata portion© 
actionibus tarn in heredem quam in tidei- 
commissarium competentibus. Si vero 
totam hei-editatem sponte restituerit, 
omnes hereditarije actiones fideicom- 
missario et ad versus eum competunt. 
Sed etiam id quod prsecipuum Pegas- 
iani senatus-consulti fuerat, ut quando 
recusabat hei-es scriptus sibi datam 
heriditatern adire, necessitas ei impone- 
retur totam hereditatem volenti fidei- 
commissario i*estituere, et omnes ad eum 
et contra eum transire actiones, et hoc 
transponimus ad senatus-consultum Tre- 
bellianum : ut ex hoc solo et necessitas 
heredi imponatur, si ipso nolente adire 
fideicommissarius desiderat restitui sibi 
hereditatem, nullo nec damno nec com- 
modo apud heredem remanente. 


to the fideicommissarius 

7. But, as the stipulations, ’which arose 
from the senatus-amsultum Pegas tannin, 
wei-e displeasing even to the ancients, 
and Papinian, a man of great genius, 
considers them in some cases as cap¬ 
tious ; and, as we prefer simplicity to 
complicity in matters of law, we have 
been pleased, upon compai*ing the points 
of agreement and disagreement in these 
two senatus-consulta, to abrogate the 
senatus-consultum Pegasianum, which 
was subsequent to the senatus-consultum 
TrebeUianum, and to give an exclusive 
authority to the senatus-consultum Tre¬ 
beUianum, by which all fideicommissary 
inheritances shall be restored for the 
future, whether the testator has given by 
his will a fourth part of his estate to the 
instituted heir, or more, or less, or even 
nothing, so that, when nothing is given 
to the heir, or less than a fourth part, 
he may be permitted to retain a fourth, 
or as much as will make up the defi¬ 
ciency, by virtue of our authority, or 
to demand repayment of it if he has 
paid it over; and actions may be 
brought both against the heir and the 
fideicommissarius according to their i*es- 
pective shares, as if under the senatus- 
consultum Trebellianum. But, should 
the heir voluntarily restore the whole 
inheritance, all actions concerning an in¬ 
heritance may be brought either by or 
against the fideicommissarius. And, 
as to the most important provision of 
the senatus-consultum Pegasianum, that, 
when an instituted heir refused to ac¬ 
cept an inheritance, he might be con¬ 
strained to restore it to the fideicommis¬ 
sarius if he demanded it, aud to transfer 
all actions to and against him, we have 
transferred this provision to the senatus- 
consultum Trebellianum , by which alone 
this obligation is now laid upon the heir, 
when he himself refuses to enter on the 
inheritance, and the fideicommissaritis 
is desirous that it should be restored, 
the heir in this case receiving neither’ 
gain nor loss. 
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Justinian unites the two senatus-consulta into one, giving them the 
name of the senatus-consultum Trebellianum. The heir is to retain a 
fourth, as under the senatus-consultum Pegasianum , but actions are to be 
brought for or against the heir and the fideicommissarius in proportion 
to their shares, the fideicommissarius being thus in loco heredis as to 
his share, as under the senatus-consultum Trebellianum. If the heir 
would not enter, then he was compelled to do so, but was protected 
against all loss, as under the senatus-consultum Pegasianum. 

Before the legislation of Justinian, the heres could not redemand the 


fourth, if he had once paid it over. 

8 . Nihil autem interest, utrnm aliquis 
ex asse heres institutes aut totam here¬ 
ditatem aut pro parte restituere, an ex 
parte heres institutus aut totam earn par¬ 
tem aut partem partis restituere rogatus 
sit; nam et hoc casu eadem observari 
prBBcipimus, qu® in totius hereditatis 
restitutione diximus. 

Gai. ii. 

9. Si quis una aliqua re deducta sive 
pracepta quae quartam continet, veluti 
fundo vel alia re, rogatus sit restituere 
hereditatem, siraili modo ex Trebelliano 
senatus-consulto restitutio fiat, perinde 
ac si quarta parte retenta rogatus esset 
reliquam hereditatem restituere. Sed 
illud interest, quod aitero casu, id est, 
cum deducta sive praecepta aliqua re 
restituitur hereditas, in solidum ex eo 
senatus-consulto actiones transferuntur, 
et les quae remanet apud heiedem sine 
ullo oneie hereditario apud eum re- 
manet, quasi ex legato ei acquisita; 
aitero vero casu, id est, cum quarta 
parte retenta rogatus est heres restitu¬ 
ere hereditatem et restituit, scinduntur 
actiones, et pro dodrante quidem trans¬ 
feruntur ad fideicommissarum, pro qua- 
drante remanent apud heredem. Quin 
etiam, licet una re aliqua deducta aut 
prsecepta restituere aliquis hereditatem 
rogatus est, qua maxima pars heredita¬ 
tis contineatur, ®que in solidum trans¬ 
feruntur actiones, et secum deliberare 
debet is cui restituitur hereditas, an ex- 
pediat sibi restitui. Eadem scilicet in- 
terveniunt, et si duabus pluribusve de* 
dnctis pneceptisve rebus restituere 
hereditatem rogatus sit; sed et si certa 


(Paul. Sent. iv. 3. 4.) 

8 . But it makes no difference whether 
the heir is instituted to the whole inheri¬ 
tance. and is requested to restore the 
whole or a pai-t, or whether being insti¬ 
tuted to a part only, he is requested to 
restore that entire part, or a portion of 
it, for we enjoin that the same rules be 
observed in the latter case, as in case of 
restitution of the whole. 

259. 

9. If an heir is requested by a testator 
to give up an inheritance, after deduct¬ 
ing or excepting some particular thing, 
equivalent to a fourth of the whole, as a 
piece of land, or anything else, he will 
give it up under the senatus-consultum 
Trebellianum , exactly as if he had been 
requested to restore the remainder of an 
inheritance, after reserving a fourth. 
But there is this difference, that, in the 
fii’st case, when an heir is requested 
to give up an inheritance, after deduct¬ 
ing or accepting a particular thing, then, 
according to that senatvs-consultwn, all 
actions are transferred to and against 
the fideicommissarius , and what remains 
to the heir is free from all incumbrance, 
as if acquired by legacy. In the second 
case, when an heir is requested in gen¬ 
eral terms to give up an inheritance 
after retaining a fourth to himself, all 
actions are proportionably divided ; 
those which regard the three-fourths of 
the estate being transferred to the fidei¬ 
commissarius, and those which regard 
the one-fourth to the heir. And, even if 
an heir is requested to give up an in¬ 
heritance, after making a deduction or 
exception of some particular thing, which 
comprises the greatest part of the whole 
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summa deducta praeceptave, quae quar- 
tam vel etiam maximam partem heredi- 
tatis continet, rogatus sit aliquis here- 
ditatem restifuere, idem jui*is est. Quae 
autem diximus de eo qui ex asse heres 
institutus est, eadem transferemus et ad 
earn qui ex parte heres scriptus est 


inheritance, all actions are still trans- , 
ferred to the Jideictmmissarius , who 
ought always, therefore, to consider 
whether it will be expedient or not that 
the inheritance should be given up to 
him. All this applies equally, whether 
an heir is requested to give up an in¬ 
heritance after a deduction or exception 
of two, or more, particular things, or of 
a certain sum of money, which may com¬ 
prise a fourth or even the greatest part 
of the inheritance. What we have said 
of an heir, who is instituted to the whole 
of an inheritance, applies equally to one 
who is instituted only to a part. 


D. xxxvi. 1. 1. 16. 21; D. xxxvi. 1. 30. 3. 


If the testator gave a particular object to the heres institutus which 
was equal in value to the fourth of the inheritance, the law considered 
this as a specific legacy given to the heres. The fideicommissarius took 
the whole inheritance except this part, and all the actions of the whole 
inheritance were transferred to him. Justinian retains this distinction 
between a particular object being given, and a general direction to re¬ 
tain a fourth. If a particular object were given not equal in value to a 
fourth, the heir would retain enough to complete his fourth; and all 
actions relating to the part so retained would pass to him, and all 
others to the fideicommissarius. (Cod. vi. 50. 11.) 


10. Praeterea intestatus quoque mori- 10. Moreover, a man about to die in- 

turus potest rogare eum, ad quern bona testate, may request the person, to 
sua vel legitimo jure vel honorano per- whom his estate will pass, either by the 
tinere intelligit, ut hereditatem suam civil or praetorian law, to give up to a 
totam partemve ejus, aut rem aliquam, thii*d person the whole inheritance, or a 
veluti fundum, hominem, pecuniam, ali- part of it, or any particular thing, as a 
cui restituat; cum alioquin legata nisi piece of land, a slave, or a sum of money, 
ex testamento non valeant. Legacies, on the contrary, are only valid 

when given by testament. 

Gai. ii. 270; D. xxxi. 36. 

Antoninus Pius extended the provisions of the senatus-consulta Trebd- 
lianum and Pegasianum to trusts imposed on heredes aJb intestate. (D. 
xxxv. 2. 18.) 

11. Eum quoque cui aliquid restitui- 11. A fideicommissarius may also him- 

tur, potest rogare ut id rursum alii, aut self be requested to give up to another 
totum aut pro parte, vel etiam aliquid either the whole or a part of what he 
aliud restituat. receives, or even anything else. 

Gai. ii. 271. 


The fideicommissarius , who was thus only a vehicle to pass on the 
inheritance to another fideicommissarius , could not retain a fourth for 
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himself. The object of the lex Falcidia was merely to secure an heir, 
not in all cases to give a fourth to the person who virtually had the 
inheritance; but when the heir entered on the inheritance by order of 
the praetor, then the fideicommissarius stood in the place of the heir, so 
far as to be able to apply the lex Falcidia , as if representing the heir, 
against legatees, but not against a second fideicommissarius. (D. xxxvi. 
1.63.4.) 


12. Et quia prima fideicommissorum 
cunabula a fide heredum pendent, et 
t&m nomen quam substantiam accepe- 
runt, et ideo divus Augustus ad necessi¬ 
tate m juris ea detraxit, nuper et nos 
eumdem principem superai*e conten- 
dentes, ex facto quoil Tribonianus, vir 
excelsus, quaestor sacri palatii suggessit, 
constitutionem fecimus per quam dispo- 
suimus : si testator fidei heredis sui 
commisit ut vel heredit&tem vel speciale 
fideicommissum restituat, et neque ex 
scriptura neque ex quinque testium nu- 
mero qui in fideicommissis legitimus esse 
noscitur, possit res manifestari, sed vel 
pauciores quam quinque, vel nemo peni- 
tus testis intervenerit, tunc sive pater 
heredis sive alius quicumque sit qui 
fidem heredis elegerit, et ab eo restitui 
aliquid voluerit, si heres peifidia tentus 
adimplere fidem recusat negando rem 
ita esse subsecutam, si fideicommissarius 
jusjurandum ei detulerit, cum prius ipse 
de calumnia juraverit, necesse earn ha¬ 
bere vel jusjurandum subire quod nihil 
tale a testatore audivit, vel recusantem 
ad fideicommissi vel universitatis vel 
specialis solutionem coarctari, ne pereat 
ultima voluntas testatoris fidei heredis 
commissa. Eadem observari censuimus, 
et si a legatario vel fideicommissario ali¬ 
quid similiter relictum sit. Quod si is a 
quo relictum dicitur, confiteatur quidem 
a se aliquid relictum esse, sed ad legis 
subtilitatem decurrat, omnimodo solvere 
cogendus est. 


12. Originally all fiduciary gifts de¬ 
pended only upon the good faith of the 
heir: whence they took their name as 
well as their character. To remedy this, 
the Emperor Augustus made them ob¬ 
ligatory in law, and we have lately 
endeavored to surpass that prince; and, 
on the occasion of a case brought to our 
notice by the most eminent Tribonian, 
the quiestor of our sacred palace, we 
have enacted by a constitution, that if a 
testator has entiusted to the faith of his 
heir the restoration of an inheritance, or 
any particular thing, and the fact can¬ 
not be proved either by any writing or 
by five witnesses (the legal number in 
such cases), there having been fewer, or 
perhaps no witnesses present, then, 
whether it is his father who has thus 
trusted to the good faith of the heir, and 
begged him to restore the inheritance, or 
whether it is any one else, if the heir 
perfidiously refuse to make the restitu¬ 
tion, and deny the whole transaction, 
the fideicor)imismriu8y having previously 
himself sworn to his own good faith, may 
put the heir to his oath; and thus force 
him either to deny having received any 
such tiust upon oath, or to fulfil it, 
whether it relate to the whole inherit¬ 
ance or to some particular thing; and 
this is allowed, lest the last wishes of a 
testator, committed to the faith of an 
heir, should be defeated. The same 
process may be adopted against a lega¬ 
tee, or a fidei cojnmissari'us charged with 
a restitution. And if any one so charged 
admits the trust, but endeavors to shelter 
himself in the subtleties of the law, he 
may be compelled to perfoim his duty. 


C. vi. 42. 32. 

De calumnia juraverit, that is, he must swear beforehand that he is* 
acting bona fide , and not inventing a ground of litigation. 
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Tit. XXIV. DE SINGULIS REBUS PER FIDEICOMMIS 

SUM RELICTIS. 


Potest autem quis etiam singulas res 
per fideicommissum relinquere, veluti 
fundum, hoininem, vestern, aunim, ar¬ 
gentum, pecuniam numeratam; et vel 
ipsum heredem rogare ut alicui restituat, 
vel legatarium, quamvis a legatario le- 
gari non possit. 


A person may also leave particular 
things by a fi-deiwiamissum, as a piece 
of land, a slave, a garment, gold, silver, 
pieces of money; and he may request 
either his heir to restore them, or a 
legatee, although a legatee cannot be 
charged with a legacy. 


Gai. ii. 260. 271. 


1. Potest autem non solum proprias 
res testator per fideicommissum relin- 
quere, sed heredis aut legatani aut fidei- 
commissarii aut cujuslibet alterius. Ita- 
que et legatai-ius et fideicommissai*ius 
non solum de ea re rogaii potest, ut earn 
alicui restituat quee ei relicta sit, sed 
etiam de alia, sive ipsius sive aliena sit: 
hoc solum observandum est, ne plus 
quisquam rogetur alicui restituere, quam 
ipse ex testamento ceperit; nam quod 
amplius est, inutiliter relinquitur. Cum 
autem aliena res per fideicommissum 
relinquitur, necesse est ei qui rogatus 
est, aut ipsam redimere et praestare aut 
aestimationem ejus solvere. 


1. A testator may leave by fideicom¬ 
missum , not only his own property, but 
also that of his heir, of a legatee, of a 
jideicommvtsarius, or of any other per¬ 
son ; so that a legatee or fideicommissa- 
rius may not only be requested to give 
what has been left to him, but what is 
his own, or even what is the preperty 
of another. The only rule to be observed 
is, that no one shall be requested to re¬ 
store more than he has received under 
the testament: for as to the excess the 
disposition is ineffectual. And, when 
the projKjrty of another is left by a fidei- 
commisxnm, the person requested to re¬ 
store it is obliged either to obtain from 
the proprietor and deliver the thing 
itself, or to pay its estimated value. 


Gai. ii. 261, 262. 


Ulpian (Reg. 25. 5) expresses the power of disposal by fldeicommis- 
sum, by saying that everything could be disposed of in that way, that 
could be given by a legacy per damnationem. 

Quod amplius est , inutiliter relinquitur . If, however, the thing which 
the fideicommissarius was to give belonged to himself, he was obliged to 
give it, whatever might be its value, if he accepted what was given to 
him by the fideicommissum , as he was considered to have had an oppor¬ 
tunity of exercising his judgment, and not to have valued his own 
thing more highly than that which he received. (D. xl. 5. 24. 12.) 


2. Libertas quoque servo per fidei- 
commissum dari potest, ut heres eum 
rogetur manumittere* vel legatarius vel 
fideicommissarius: nec interest utrum de 
suo proprio servo testator roget, an de 
eo qui ipsius heredis aut legatani vel 
etiam extranei sit: itaque et alienusser- 


2. Freedom may also be conferred 
upon a slave by a fideicommissum: foi 
an heir, legatee, or fideicommissarius 
may be requested to enfranchise him; 
nor does it signify whether it is of his 
own slave that the testator requests the 
manumission, or of the slave of his heir. 
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or of a legatee, or of a stranger; and 
therefore, when a slave is not the testa¬ 
tor’s own property, he must be bought, 
and enfranchised. But, if the proprietor 
of the slave refuses to sell him, as he 
may, if he has taken nothing under the 
testament, yet the freedom given by the 
Jideicoi&missum is not extinguished, but 
deferred only until it may be possible in 
the course of time, on any occasion offere 
ing of purehasing the slave, to effect his 
enfranchisement. The slave who is en¬ 
franchised in pursuance of a fideicom- 
missuvit does not become the freedman 
of the testator, although he was the tes¬ 
tator’s own slave, but he becomes the 
freedman of that person who enfran¬ 
chises him. But a slave who receives 
his liberty directly from the testament, 
becomes the freedman of the testator, 
and is said to be Orcinus ; and no one 
can obtain liberty directly by testament, 
unless he were the slave of the testator, 
both at the time of the testator's making 
his testament, and also at that of his 
death. Liberty is given directly, when 
a testator does not request that freedom 
be given to his slave by another, but 
gives it himself by virtue of his own 
testament. 

Gai. ii. 263-267 ; C. vii. 4. 6. 

It was the opinion of Gains, that if the master of the slave refused 
to sell the slave for a reasonable price, the fideicommissum perished. 
(Gai. ii. 265.) Justinian, in accordance with a rescript of the Emperor 
Alexander (C. vii. 4. 6), decides that it is only delayed. 

If a testator enfranchised directly a slave that could not be so en¬ 
franchised, the gift of liberty would be as valid as a fideicommissum. 
Orcinus , from Orcus ; because he is the freedman of a dead person. 

3. Verba autem fideicommissorum haec 3. The terms generally used in making 
maxime in usu habentur: peto, rogo, fideicommissa are the following: I re- 
volo, mando, hdei tuae committo. Quae quest, I ask, I desire, I commit, I en- 
perinde singula firma sunt, atque si oin- trust to thy good faith ; and each of 
ilia in unum congesta esaent. them is of as much force separately as 

all of them placed together. 

Gai. ii. 249. 

The expressions by which a fideicommissum was created were quite 
Immaterial, provided that the wishes of the testator could be ascer¬ 
tained. 

22 


vns redimi et manumitti debet. Quod 
si dominus eum non vendat, si modo 
nihil ex judicio ejus qui reliquit liberta- 
tem, recepit, non statim extinguitur fidei- 
commissaria iibertas sed differtur; quia 
possit tempore prooedente, ubicumque 
occasio servi redimendi fuerit, press tan 
Iibertas. Qui autem ex fideicommisai 
causa manumittitur, non testatoris fit lib¬ 
erties, etiamsi testatoris servus sit, sed 
ejus qui manumittit; at is qui directo 
testamento liber esse jubetur, ipsius tes¬ 
tatoris libertus fit, qui etiam Orcinus ap- 
pellatur. Nec alius ullus directo ex tes¬ 
tamento libertatem habere potest, quam 
qui utroque tempore testatoris fuerit, et 
quo faceret testamentum et quo morere- 
tur: dii*ecto autem Iibertas tunc dari 
videtur, cum non ab alio servum manu¬ 
mitti rogat, sed velut ex suo testamento 
libertatem ei competere vult. 
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Tit. XXV. DE CODICILLIS. 


Ante Augnsti tempora constat codi- 
ciilorum jus non fuisse, sed primus Lu¬ 
cius Lentulus, ex cujus persona etiam 
fideicommissa c cepe runt, codicillos in- 
troduxit. Nam cum decedent in Africa, 
scnpsit codicillos testamento contirma- 
tos, quibus ab Augusto petiit per fidei- 
commissum ut facerit aliquid; et cum 
divus Augustus volunt&tem ejus imples- 
set, deinceps reliqui ejus auctoritatem 
secuti fideicommissa prsestabant, et tilia 
Lentuli legata qua jure non debebat, 
solvit. Dicitur autem Augustus convo- 
casse prudentes, inter quos Trebatium 
quoque cujus tunc auctoritas maxima 
erat, et quaesisse an posset hoc recipi, 
nec abeonans a juris ratione codicillorum 
usus esset; et Trebatium suasisse Au¬ 
gusto, quod dicerit utilissimum et neces- 
sarium hoc civibus esse propter magnas 
et longas peregrinationes quae apud ve- 
tei*es fuissent, ubi si quis testamentum 
facere non posset, tamen codicillos posset. 
Post quae tempora cum et Labeo codicil¬ 
los fecisset, jam nemini dubium erat 
quin codicilli jure optimo admitterentur. 


Codicils were certainly not in use 
before the reign of Augustus; for Lu¬ 
cius Lentulus, to whom the origin of 
fideicommissa may be traced, was the 
first who introduced codicils. When 
dying in Africa, he wrote several codicils, 
which were confirmed by his testament; 
and in these he requested Augustus by 
a fideicummissunn to do something for 
him. The emperor complied with the 
request, and many other persons, follow¬ 
ing his example, discharged fideicom¬ 
missa committed to them; and the 
daughter of Lentulus paid debts, which 
in strictness of law were not due from 
her. It is said, that Augustus, having 
called together upon this occasion persons 
learned in the law, and among others 
Trebatius, whose opinion was of the 
greatest authority, asked whether codi¬ 
cils could be admitted, and whether 
they were not repugnant to the principles 
of law. Trebatius advised the emperor 
to admit them, as they were most conve¬ 
nient and necessary to citizens, on ac¬ 
count of the great and long journeys 
which they were frequently obliged to 
take, during which a man who could not 
make a testament, might be able to make 
codicils. And subsequently, Labeo him- 
Belf having made codicils, no one after- 
waidfl doubted their perfect validity. 


Codicilli were small tablets on which memorandums or letters were 
written. A testator might naturally address a short letter giving short 
directions to his heir. When fideicommissa came to be enforced, these 
letters or directions were enforced as creating fideicommissa. As under 
the Roman law a testator could make no alteration in his testament 
without making an entirely new testament, the use of codicils was 
obviously great. Codicils might be made without there being any testa¬ 
ment at all. They were then directions addressed to the heredes ab intes¬ 
tate. But if there was a testament, they were always considered as 
attached to it: if the testamentary dispositions failed, they failed also, 
and all their provisions were taken with reference to the time when the 
testament was made. (D. xxix. 7. 2. 2. and 3. 2.) 

A testator by inserting an express clause to that effect, termed by 
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commentators clausvla codiciUaris , might provide that his testament, if 
invalid as a testament, should take effect as a codicil, or, to speak more 
accurately, as codicils, for the word was generally used in the plural. 
As to L&beo and Trebatius, see Introd. sec. 20. 


1. Non tan turn autem testamento facto 
potest quis codicilloe facere, sed intes- 
tato quis decedens fideicommittere codi¬ 
cillis potest. Sed cum ante testamentum 
factum codicilli facti erant, Papinianus 
ait non aliter vires habere, quam si 
speciali postea voluntate confinnentur; 
sed divi Sevems et Antoninus rescrip- 
serunt, ex iis codicillis qui testamentum 
praecedunt, posse fideicommissum peti, 
si appareat eum qui postea testamentum 
fecit, a voluntate quam codicillis ex- 
preaserat, non recessisse. 


1. Not only a person who has already 
made his testament, may make codicils, 
but even a person dying* intestate may 
create fideieommissa by codicils. But 
when codicils are made before a testa¬ 
ment, they cannot take effect, according 
to Papinian, unless continued by a 
special disposition in the testament. 
But the Emperors Severus and Antoni¬ 
nus have decided by rescript, that a 
thing, left in trust by codicils, made 
before a testament, may be demanded 
by the fideicommissarius, if it appears 
that the testator has not abandoned the 
intention which he at first expressed in 
the codicils. 


Gai. ii. 270. 


There was a distinction between codicils confirmed by testament, 
and those not so confirmed ; for if codicils were confirmed by testa¬ 
ment, their provisions could operate to give legacies or appoint a tutor, 
and not only to create fideioommissa . A testator could, by anticipa¬ 
tion, confirm in his testament any codicils he might thereafter make. 
(D. xlix. 7. 8.) 


2. Codicillis autem hereditas neque 
dari neque adimi potest, ne confundatur 
jus testamentorum et codicillorum; et 
ideo nec exheredatio scribi. Directo 
autem hereditas codicillis neque dan 
neque adimi potest; nam per fideicom¬ 
missum hereditas codicillis jure relin- 
quitur. Nec conditionem heredi insti¬ 
tute codicillis adjicere neque substituere 
directo potest. 


Gai. ii. 273; 


2. An inheritance can neither be 
given or taken away by codicils, as the 
different effect of testaments and codicils 
would be thereby confounded, and of 
course, therefore, no heir can be disin¬ 
herited by codicils. But it is only direct¬ 
ly that an inheritance can neither be 
given nor taken away by codicils, for it 
may be legally disposed of in codicils by 
means of a fideicommissum. Nor, again, 
can a condition be imposed on the insti¬ 
tution of an heir, nor a direct substitu¬ 
tion be made, by codicils. 

D. xxix. 7. 6. 


3. Codicillos autem etiam plures quis 3. A person may make several codi- 
facere potest, et nul l a m solemnitatem oils, and they require no solemnity in 
ordinationis desiderant. their form. 

D. xxix. 7. 6. 1. 
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Codicils were not originally subjected to any rules determining the 
mode in which they were made. But by a constitution of Theodosius, 
added to by Justinian, they were to be made uno contextu, in presence 
of five witnesses, and the witnesses were to subscribe them. If codi¬ 
cils were not so made, then the fldeicommissarius could, after having 
sworn to his own good faith, call on the heir to deny them on oath. 
(C. vi. 30. 8.) 
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Tit. I DE HEREDITATIBUS QIL® AB INTESTATO 
DEFERUNTER. 

Intestatus decedit, qui ant omnio tea- A person dies intestate, who either has 
t&mentum non fecit, ant non jure fecit; made no testament at all, or has made 
ant id qnod fecei-at ruptum irritumve one not legally valid j or if the testament 
factum est, aut nemo ex eo heres extitit. he has made is revoked, or made use¬ 
less ; or if no one becomes heir under it 

D. xxxviii. 16.1. 

If a person died without a testament, the law regulated the succes¬ 
sion to the inheritance. So also it did, if he left a testament that was 
fatally defective in form (non jure factum ), or if his testament was 
revoked, or, in the language of Soman law, broken (ruptum), or if it 
was set aside as inofficious, or made useless by a change of status in 
the testator ( irritum ), or if no heir would accept the inheritance 
under it. 

If there was no testament to determine the succession, the law of the 
Twelve Tables gave the inheritance first to the sui heredes , who were 
also necessarii heredes, that is, could not refuse to accept the inheritance; 
then to the agnati; and then, if the deceased was a member of a gens, 
to the gentiles . In default of agnati , the praetor called to the inheri¬ 
tance the cognati , or blood-relations. (See Introd. sec. 45.) Perhaps 
the succession of gentiles lasted to a time later than that of this praeto¬ 
rian succession of the cognati; but, at any rate, it did not outlast the 
Republic, and, therefore, speaking of the times when we are most 
familiar with Roman law, we may say that the succession was given 
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first to the sui heredes , then to the agnati , then to the oognati . But some 
complication was introduced into the rules of succession, by certain 
classes of persons being, by different changes in the law, raised from 
the rank of agnati to that of sui heredes , and from the rank of cognati to 
that of agnati . These changes are not, however, very difficult to fol¬ 
low, if we divide them according as they were effected, (1) by the prae¬ 
tor, (2) by senalus-consulta, aud Imperial enactments previous to Justin¬ 
ian, (3) by Justinian himself. The first Title treats of the succession 
of sui heredes, and of those ranked among the sui heredes ; the second 
and two following Titles treat of the succession of agnati, and of those 
ranked among agnail. At the end of this Title will be found a short 
summary of the changes in the law relative to the succession of sui here¬ 
des : at the end of the fourth Title one will be found of the changes 
relative to the succession of agnati . 

Justinian altered the whole mode of succession to intestates by the 
118 th and 127th Novels. This change, being effected several years 
after the publication of the Institutes, should not be allowed to inter¬ 
fere with the consideration of the law of succession existing when the 
Institutes were published. But as it is too remarkable and too well 
known a part of Justinian’s legislation to remain wholly unnoticed, a 
short account of it will be given at the end of the ninth Title, which 
closes the part of .the Institutes treating of successions ab intestato . 


1. Intest&torum aatem hereditates ex 1. The inheritances of intestates, by 
lege duodecim tabularum primnm ad the law of the Twelve Tables, belong in 
suo8 heredes pei*tinent. the first place to the sui heredes. 

Gai. iii. 1. 


2. Sui aatem heredes existimantnr, 
ut et supra diximus, qui in potestate 
morientis fuerint, veluti filius filiave, 
nepos neptisve filio, pronepos pronep- 
tisve ex nepote ex filio nato progna- 
tus prognatave; nec interest utrum nat- 
urales sint liberi an adoptivi. Quibus 
connumerari necesse est etiam eos qui 
ex legitimis quidem matrimoniis non 
sunt progeniti, curiis tamen civitatum 
dati, secundum divalium constitutionum 
qu® super his positse sunt tenorem, 
heredum auorum jura nanciscuntur; 
necnon eos quos nostr® amplex® sunt 
constitutiones per quas jussimus, si quis 
mulierem in suo contubernio copula verit, 
non ab initio affections maritali, earn ta¬ 
men cum qua poterat habere conjugium, 
et ex ea liberos sustulerit, postea vero 
affectione procedente etiam nuptialia in- 


2. And, as we have observed before, 
those are sui heredes who, at the death 
of the deceased, were under his power; 
as a son or a daughter, a grandson or a 
granddaughter by a son, a great-grand¬ 
son or great-granddaughter by a grand¬ 
son of a son; nor does it make any 
difference whether these children are 
natural or adopted. We must also reck¬ 
on among them those, who, though not 
bom in lawful wedlock, nevertheless, 
according to the tenor of the imperial 
constitutions, acquire the rights of sui 
heredes by being presented to the curias 
of their cities; as also those to whom our 
own constitutions refer, which enact 
that, if any person has lived with a wo¬ 
man not originally intending to marry 
her, but whom he is not prohibited to 
marry, and shall have children by her. 
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slrumenta cum ea fecerit, et filioe vel 
Alias habuerit, non aolum eos liberos qui 
post dotem edit) sunt, justos et in potes- 
tate patris esse, sed etiam anteriorea qui 
et iis, qui postea nati sunt, occasionem 
legitimi nominis pi’ffistiterunt. Quod ob- 
tinere censuimus, etiam si non progeniti 
fuerint post dotale instrumentum con- 
fectum liberi, vel etiam nati ab hac luce 
fuerint subtracti. Ita demum tamen 
nepos neptisve, pronepos proneptisve, 
suorum heredum numei'o sunt, si prae- 
cedens persona desierit in potestate 
parentis esse, sive morte id accident, 
save alia ratione, veluti emancipatione: 
nam si per id tempus quo quis morere- 
tur, filius in potestate ejus sit, nepos ex 
eo suus heres esRe non potest; idque et 
in ceteris deinceps liberorum person is 
dictum intelligimus. Postumi quoque, 
qui si vivo parents nati essent, in potes¬ 
tate ejus futuri forent, sui helpedes sunt. 


and shall afterwai*ds, feeling towards 
her the affection of a husband, enter into 
an act of maniage with her, and have 
by her sons or daughters, not only those 
born after the settlement of the dowry 
shall be legitimate, and in the power of 
their father, but also those bora before, 
who gave occasion to the legitimacy of 
the children born after. And this law 
shall obtain, although no children are 
bora subsequent to the making of the 
act of dowry, or those bora are all 
dead. But a grandson or granddaughter, 
a great-grandson or great-granddaugh¬ 
ter, is not reckoned among the sui Jieredes , 
unless the person preceding them in 
degree has ceased to be under the power 
of the ascendant, either by death, or 
some other means, as by emancipation. 
For, if a son, when the grandfather died, 
was under the power of his father, the 
grandson cannot be suus fares of his 
grandfather; and so with regard to all 
other descendants. Posthumous chil¬ 
dren, also, who would have been under 
the power of their father, if they had 
been born in his liftime, are sui Jieredes. 


Gai. iii. 1, 2; C. v. 27. 3. 10, 11. 

The sui Jieredes were the children, whether natural, adoptive, or 
made legitimate (see Bk. i. Tit. 10. 13), in the power of the deceased 
at the time of his death. We must not confuse persons made sui 
Jieredes by the later legislation, as these legitimated children were, 
with those permitted to rank with sui Jieredes. 


3. Sui autem etiam ignorantes hunt 
heredes, et licet furiosi sint, heredes 
possunt existere, quia quibus ex causis 
ignorantibus nobis acquiritur, ex his 
causis et furiosis acquiri potest. Et 
statim morte parentis quasi continuatur 
dominium, et ideo nec tutoris auctori- 
tate opus est pupillis, cum etiam igno¬ 
rantibus aquiratur suis heredibus here- 
ditas; nec curatoris consensu acquiritur 
furioso, sed ipso jure. 


3. Sui heredes may become heirs, with¬ 
out their knowledge, and even though 
insane; for in every case in which in¬ 
heritances may be acquired without our 
knowledge, they may also be acquired 
by the insane. At the death of the 
father, ownership in an inheritance is at 
once continued; accordingly, the author¬ 
ity of a tutor is not necessary, as inheri¬ 
tances may be acquired by sui heredes 
without their knowledge: neither does 
an insane person acquire by assent of 
his curator, but by operation of law. 


D. xxxviii. 16.14. 


Directly the succession ab intestato commenced, which it did when 
the deceased died-if there was no testament, and as soon as it was 
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ascertained that the testament was ineffectual if a testament had 
been made, the sum heres became at once heir without any act of his 
own. We may, however, apply here what we have already said of the 
power to abstain altogether from the inheritance given him by the 
praetor. (See Bk. ii. Tit. 19. 2.) 


4. Interdum autem, licet in potestate 
parentis mortis tempore suus heres non 
fuerit, tamen suus heres parenti efticitur, 
veluti si ah hostibus reversus quis fuerit 
|K>st mortem patris; jus enim poetliminii 
hoc facit. 

5. Per contrarium evenit ut, licet quis 
in familia defuncti sit mortis tempore, 
tamen suus heres non fiat, veluti si post 
mortem suam pater judicatis fuerit per- 
dueilionis reus, ac per hoc memoria 
ejus damnata fuerit: suum enim here- 
dem habere non potest, cum fiscus ei 
succedit; sed potest did ipso jure suum 
heredem esse, sed desinere. 


4. But sometimes a child becomes a 
suus heres, although he was not under 
power at the death of his parent; as 
when a person returns from captivity 
after the death of his father. He is 
then made a suus heres by the jus post - 
liminii . 

5. On the contrary, it may happen 
that a child who, at the death of his 
parent, was under his power, is not his 
suus heres: as when a parent, after his 
decease, is adjudged to have been guilty 
of treason, and his memory is thus made 
infamous. He can then have no suus 
heres , as it is the fiscus that succeeds to 
his estate. In this case it may be said 
that there has in law been a suus heres , 
but that he has ceased to be so. 


D. xxxviii. 16. 1. 3. 


As a general rule, if the accused died before conviction, the prose¬ 
cution was at an end. His succession went to his heirs by testament 
or in law. But to this there was one exception. If a person charged 
with perduellio (treason against the state or emperor) died before con¬ 
viction, the prosecution was continued, and if he was found guilty, his 
memory was said to be condemned (memoria damnata fuit ), and, his 
sentence having a retrospective effect, his property was confiscated 
exactly as if he had been condemned in his lifetime. 


6. Cum filius filiave et ex altero filio 
nepos neptisve existunt, pariter ad liere- 
ditatem avi vocantur, nec qui gradu 
proximior est, ulteriorem excludit: 
itquum enim esse videtur nepotes nep- 
tesque in patris sui locum succedere. 
Pari ratione, et si nepos neptisve sit ex 
filio, et ex nepote pronepos proneptisve, 
simul vocantur. Et quia placuit nepotes 
neptesque, item pronepotes et proneptes 
in parentis sui locum succedere, con¬ 
veniens esse visum est non in capita sed 
in stirpes hereditatem dividi, ut filius 
partem dimidiam hereditatis habeat, et 
ex altero filio duo pluresve nepotes alte- 


6. A son, or a daughter, and a grand¬ 
son or granddaughter by another son, 
are called equally to the inheritance; 
nor does the nearer in degree exclude 
the more remote; for it seems just that 
grandsons and granddaughters should 
succeed in the place of their father. 
For the same reason, a grandson or 
granddaughter by a son, and a great- 
grandson or great-gi-anddaughter by & 
grandson, are called together. And 
since grandsons and granddaughters, 
great-grandsons and great-granddaugh¬ 
ters, succeed in place of their parent, it 
appeared to follow that inheritances 
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ram dimidiam. Item, si ex duobus filiis 
nepotes neptesve extant, ex altero unua 
forte aat duo, ex altero tres aut quatuor, 
ad unum aut duos dimidia pars perii- 
neat, ad tres vel quatuor altera dimidia. 


should not be divided per capita »but per 
stirpes ; so that a son should possess 
one half, and the grandchildren, whether 
two or more, of another son, the other 
half of an inheritance. So, where there 
are grandchildren by two sons, one or 
two perhaps by the one, and three or 
four by the other, the inheritance will 
belong, half to the grandchild or the two 
grandchildren by the one son, and half 
to the three or four grandchildren by 
the other son. 


Gai. iii. 7, 8. 


The expressions 1 dividing per stirpes and per capita ’ may be rendered, 
dividing by the * stock ’ and * by the head.’ An inheritance is divided 
‘ by the head ’ when each head or person of those who take has an equal 
share in it; it is divided * by the stock ’ when one share is distributed 
among all who are descended from one stock, i.e. are descended from 
the person who would, if he had been living, have taken the whole share. 


7. Cum autem quaeritur an quis suns 
heres existere possit, eo tempore quseren- 
dum est quo cerium est aliquem sine tea- 
tamento decessisse, quod accidit et des- 
tituto testamento. Hac ratione, si filius 
exheredatus fuerit et extraneus heres 
institutus, et filio mortuo postea cerium 
fuerit heredem institutum ex testamento 
non fieri heredem, aut quia noluit esse 
heres aut quia non potuit, nepos avo 
8utts heres existet; quiaquo tempore cer¬ 
tain est intestatum decessisse patrem- 
familias, solus invenitur nepos: et hoc 
certain est. 


D. xxxviii. 16. 1. 

8. Et licet post mortem avi natus sit, 
tamen avo vivo conceptus, mortuo patre 
ejus posteaque deserto avi testamento, 
buus heres efficitur. Plane, si et con¬ 
ceptus et natus fuerit post mortem avi, 
mortuo patre suo desertoque postea avi 
testamento, suus heres non existit, quia 
nullo jure cognationis patrem sui patris 
tetigit: sic nec ille est inter liberos avi, 
quern filius emancipatus adoptaverat 
Hi autem, cum non sint quantum ad 


7. When it is asked, whether such a 
person is a suus heres, we must look to 
the time at which it was certain that the 
deceased died without a testament, in¬ 
cluding therein the case of the testament 
being abandoned. Thus, if a son is dis¬ 
inherited and a stranger is instituted 
heir, and after the death of the son it 
becomes certain that the instituted heir 
will not be heir, either because he is un¬ 
willing or unable to be so, in this case 
the grandson of the deceased becomes 
the suus heres of his grandfather ; for, at 
the time when it was certain that the 
deceased died intestate, there exists only 
the grandchild, and of this there can be 
no doubt. 

; D. xxxviii. 6, 7. 

8. And although a child is bom after 
the death of his grandfather, yet, if he 
was conceived in the lifetime of his 
grandfather, he will, if his father is dead, 
and his grandfather’s testament is aban¬ 
doned, become the suus heres of his 
grandfather. But a child both conceived 
and bora after the death of his grand¬ 
father, could not become the suus heres , 
although his father should die and tho 
testament of his grandfather be aban- 
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liereditatem liberi, neque bonorum pos- doned; because he was never allied to 
Bessionem petere poeeunt quasi proximi his grandfather by any tie of relation- 
cognati. Hac de suis heredibus. ship. Neither is a person adopted by 

an emancipated son to be reckoned 
among the children of the father of his 
' adoptive father. And not only are these 
adoptive children of an emancipated son 
incapable of taking the inheritance as 
children of the deceased grandfather, 
but they cannot demand possession of 
the goods as the nearest cognati. Thus 
much concerning sui heredes. 

D. xxxviii. 16. 6, 7. 

9. Emandpati autem liberi jure civili 9. Emandpated children by the dvil 
nihil juris habent: neque enim sui here- law have no right to the inheritance of 
des sunt, quia in potestate parentis esse their father; being no longer under the 
desierunt, neque ullo alio jure per legem power of their parent, they are not his 
dtiodecim tabularum vocantur; eed prae- mi hordes, nor are they called to inherit 
tor naturali sequitate motus dat eis bono- by any other right under the law of the 
rum possessionem unde liberi, i>crinde Twelve Tables. But the praetor, obey- 
ac si in potestate parentis tempore mor- ing natural equity, grants them the 
tis fuissent, sive soli sint, sive cum suis possession of goods called unde liberi, as 
heredibus concurrant. Itaque duobus if they had been under the power of 
liberis extantibus, emandpato, et qui their father at the time of his death, and 
tempore mortis in potestate fueiit, sane this, whether they stand alone, or whether 
quidem is qui in potestate fueiit, solus there are also others, who are sui horde*. 
jure rivili heres est, id est, solus suns Thus, when there are two children, one 
heres est; sed cum emandpatus bene- emandpated, and the other under power 
ficio praetoris in partem admittitur, at his father’s death, the latter, by the 
evenit ut suus heres pro parte heres fiat, dvil law, is alone the heir, and alone the 

8UU8 heres : but, as the emandpated son, 
by the indulgence of the prator, is ad¬ 
mitted to his share, the suus heres be¬ 
comes heir only of a part 

Gai. iii. 19. 25, 26; D. xxxviii. 6.1. 

Not only emancipated children, but, if they themselves were dead, 
their children conceived after the emancipation, had the possessio bono¬ 
rum given them by the praetor (D. xxxvii. 4. 5. 1.); and a grandchild 
conceived before the emancipation, and who remained in the power of 
the grandfather, was allowed to succeed to the. inheritance of the eman¬ 
cipated son. The praetor could not give these persons the title of * heir,’ 
as that only belonged to those who received it from the jus civile ; but 
he gave them possessio bonorum for part of the inheritance (pro parte). 
If the emancipated son had children who remained in the power of the 
emancipator, he shared the inheritance with them, instead of exclud¬ 
ing them. (D. xxxvii. 8. 1. pr. 1.) Emancipated children were, how¬ 
ever, obliged to bring into, and add to, the inheritance all the property 
they themselves possessed at the time of the father’s death (coUalio bono- 
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rum); because, if they had remained in the family, all that they had 
acquired would have been acquired for the paterfamilias , and thus have 
formed part of the inheritance; and a married daughter succeeded as 
heres sua had to bring into the inheritance her dowry (coUatio dotis). (C. 
vi. 20. 4.) When a person, after a capitis deminutio, was resiitutus in 
integrum, he also had the possessio bonorum given him, and received 
what he would have had if his disability had not prevented him from 
succeeding as suus heres . (D. xxxvii. 4. 1. 9.) 


10. At hi qai emancipati a parente in 
adoptionem ae dederun t, non admittun- 
tur ad bona natur&Iis patris quasi liberi, 
si modo cum is moreretur in adoptiva 
familia sint; nam vivo eo mancipati ab 
adoptivo patre, perinde admittuntur ad 
bona naturalis patris, ac si emancipati 
ab ipso essent, nec umquam in adoptiva 
familia fuissent; et convenientur, quod 
ad adoptivum patrem pertinet, extra¬ 
neorum loco esse incipiunt. Post mor¬ 
tem vero naturalis patris emancipati ab 
adoptivo, et quantum ad hunc seque ex- 
traaeorum loco hunt, et quantum ad 
naturalis parentis bona pertinet, nihilo 
magia liberorum gTadum nandscuntur : 
quod ideo dcplacuit, quia iniquum erat 
esse in potest&te patris adoptivi, adquos 
bona naturalis patris pertinerent, utrum 
ad liberos ejus an adagnatos. 


D. xxxviii. 16. 4; 


10. But those, who after emancipation 
Jbave given themselves in adoption, are 
not admitted as children to the possession 
of the effects of their natural father, that 
is, if, at the time of his death, they are 
still in their adoptive family. But if, in 
the lifetime of their natural father, they 
have been emancipated by their adop¬ 
tive father, they are then admitted to 
receive the goods of their natural father 
exactly as if they had been emancipated 
by him, and had never entered into the 
adoptive family. Accordingly, with re¬ 
gard to their adoptive father, they be¬ 
come from that moment strangers to 
him. But if they are emancipated by 
their adoptive father after the death of 
their natural father, they are equally 
considered as strangers to their adoptive 
father; and yet do not gain the position 
of children with regard to the inherit¬ 
ance of their natural father. This has 
been so laid down, because it was un¬ 
reasonable that it should be in the 
power of an adoptor to determine to 
whom the inheritance of a natural 
father should belong, whether to his 
children, or to the agnati . 

D. xxxvii. 4. 6. 4. 


Until the time of Justinian, an adopted son, during his continuance 
in his adoptive family, had no right of succession to his natural father, 
but was a suus heres of his adoptive father. If he left the adoptive 
family before the death of his natural father, he was called by the 
praetor to the succession of his natural father as a suus heres , but had, 
of course, no claim on the adoptive father. If he left the adoptive 
family after the death of his natural father, he .had no claim to the 
succession of either natural or adoptive father, except as a cognatus of 
his natural father. Justinian, as we have seen in the First Book (Tit. 
11.2), altered this, and the adopted son, unless adopted by an ascend- 
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ant, never lost his right to the succession of his natural father, although 
he gained a right to the succession ab intestate of his adoptive father. 
(See paragr. 14.) Justinian, it will be observed, does not in the text 
speak of the case of children given in adoption by their natural father, 
the changes he had made having altered their position. He speaks of 
children emancipated, and then giving themselves by arrogation to an 
adoptive father, and the position was not changed by his system. 
What is said in the text may, however, be applied to children given in 
adoption before the legislation of Justinian. What the text describes 
as unreasonable is that, after the natural father is dead, the adoptive 
father should have power to alter the succession of the natural father. 


11. Minus ergo juris habent adoptivi 
quam naturales: namque naturales 
emancipati beneficio praetoris gradum 
liberorum retinent, licet jure civili per- 
dunt; adoptivi vero emancipati et jure 
civili pei*dunt gradum liberorum, et a 
pnetore non adjuvantur, et recte: nat- 
uralia enim jura civilis ratio perimere 
non potest, nec quia desinunt sui 
he re des esse, desinere possunt filii filiseve 
aut nepotes neptesve esse. Adoptivi 
vero emancipati extraneorum loco incip- 
iunt esse, quia jus nomenque filii filiseve 
quod per adoptionem consecuti sunt, 
alia civili ratione, id est emancipatione, 
perdunt. 


11. The rights of adoptive children 
are therefore less than those of nat¬ 
ural children, who, even after eman¬ 
cipation, retain the rank of children by 
the indulgence of the prsetor, although 
they lose it by the civil law. But 
adopted children, when emancipated, 
lose the rank of children by the civil 
law, and are not aided by the praetor. 
And the distinction between the two 
cases is very proper, for the civil law 
cannot destroy natural lights j and chil¬ 
dren cannot cease to be sons and 
daughters, grandsons and granddaugh¬ 
ters, because they cease to be sui heredes. 
But adopted children, when emanci¬ 
pated, become instantly strangers; for 
the rights and title of son or daughter, 
which they have only obtained by adop¬ 
tion, may be destroyed by another cere¬ 
mony of the civil law, that, namely, of 
emancipation. 


Gai. i. 158. 


12. Eadem hsec observatur et in ea 
bonorum possessione, quam contra tab¬ 
ulae testament! parentis liberis praete- 
ritis, id est, neque heredibus institutis 
neque ut oportet exheredatis, prsetor 
pollicetur; nam eos quidem qui in potes- 
tate parentis mortis tempore fuerunt, et 
emancipatos vocat praetor ad earn bono¬ 
rum possessionem ; eos vero qui in 
adoptiva familia fuerint per hoc tempus 
quo naturalis parens moreretur, repellit. 
Item adoptivos liberos emancipatos ab 
adoptivo patre, sicut ab intestato, ita 
longe minus contra tabulas testamenti 


12. The same rules are observed in 
the possession of goods which the praetor 
gives contra tabulas to children who 
have been passed over, that is, who 
have neither been instituted heirs, nor 
properly disinherited. For the praetor 
calls to this possession of goods those 
children under the power of their father 
at the time of his death, and those also 
who are emancipated; but he excludes 
those who are in an adoptive family at 
the decease of their natural father. So, 
too, adopted children emancipated by 
their adoptive father, as they are not 
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ad bona ejus non admittdt; quia deain- admitted to succeed their adoptive 
unt numero liberorum esse. father ab intestato , much less are they 

admitted to possess the goods of their 
adoptive father contrary to his testa¬ 
ment, for they cease to be included 
in the number of his children. 

D. xxxviii. 6. 1. 6; D. xxxvii. 4. 6. 4. 

When a testament was made, but a person who was a suits heres , or 
who was raised to the rank of a suits hares, was not expressly disin¬ 
herited in the testament, the praetor gave him the possessio bonorum 
contra tabulas , i.e. contrary to the testament. Such a person is not 


raised to the rank of a suus heres so 
of suits heres. 

i 

13. Admonendi tamen sumus, eos qui 
in adoptiva familiasunt, quive post mor¬ 
tem natur&lis parentis ab adoptivo patre 
emancipati fuerint, intestato parent© 
natural! mortuo, licet ea parte edicti qua 
liberi ad bonorum possessionem vocan- 
tur, non admittantur, alia tamen parte 
vocari, id est, qua cognati defuncti 
vocantur. Ex qua parte ita admittun- 
tur, si neque sui heredes liberi neque 
emancipati obstent, neque agnatus qui- 
dem ullus intei*veniat; ante enim praetor 
liberos vocat tam suos heredes quam 
emancipates, deinde legitimos heredes, 
deinde proximos cognatos. 

Gai. iii. 31; D. 

14. Sed ea omnia antiquitati quidem 
placuerunt, aliquain autem emendati- 
onem a nostra constitution© acceperunt, 
quam super his personis posuimus quae 
a patribus suis naturalibus in adoptionem 
aliis dantur: invenimus etenini nonnullos 
casus, in quibus filii et naturalium paren- 
tum successionem propter adoptionem 
amittebant, et adoption© facile per 
emancipationem soluta ad neutrius patris 
successionem vocabantur. Hoc solito 
more corrigentes constitutionem scripsi- 
mus per quam definivimus, quando 
parens naturalis filium suum adoptan- 
dum alii dederit, integra omnia jura ita 
servari atque si in patris naturalis po- 
testate pei-mansisset, nec penitus adoptio 
fuisset subsecuta, nisi in hoc tantummodo 
caSu ut possit ab intestato ad patris 


much as maintained in his position 


13. It is, however, to be observed 
that children still remaining in an adop¬ 
tive family, or who have been emanci¬ 
pated by their adoptive father, after the 
decease of their natural father, who (lies 
intestate, although not admitted by the 
part of the edict calling children to the 
possession of goods, are admitted by 
another part, by which the cognati of 
the deceased are called. They are, how¬ 
ever, only thus admitted in default of 
sui heredes, emancipated children, and 
agnati. For the prator first calls the 
children, both the sui heredes and those 
emancipated, then the legitimi heredes, 
and then the cognati. 

xxxvii. 15.1. 

14. Such were the rules that formerly 
obtained; but they have received some 
emendation from our constitution relat¬ 
ing to persons given in adoption by their 
natural parents. For cases have occur¬ 
red in which sons have lost by adoption 
their succession to their natural parents, 
and, the tie of adoption being easily dis¬ 
solved by emancipation, have lost the 
right of succeeding to either parent. 
Correcting, therefore, as usual, what is 
wrong, we have promulgated a constitu¬ 
tion enacting that, when a natural father 
has given his son in adoption, the rights 
of the son Bhall be preserved exactly as 
if he had still remained in the power of 
his natural father, and no adoption had 
taken place ; except only in this, that the 
pereon adopted may succeed to his ;ulop- 
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tive father, if he dies intestate. But, if 
the adoptive father makes a testament, 
the adoptive son can neither by the civil 
law nor under the praetorian edict obtain 
any part of the inheritance, whether he 
demands possession of the effects contra 
tabula8 f or alleges that the testament is 
inofficious; for an adoptive father is 
under no obligation to institute or disin¬ 
herit his adopted son, there being no 
natural tie between them, not even if the 
adopted son has been chosen among three 
brothers, acconling to the senatus-cor*- 
sultnm Sabinianum, for even in this case 
the son does not obtain the fourth part 
of his adoptive father’s effects, nor has 
he any action whereby to claim it. But 
persons adopted by an ascendant are 
excepted in our constitution; for, as 
natural and civil rights both concur in 
their favor, we have thought proper to 
preserve to this adoption its effect under 
the old law, as also to the arrogation of 
a paterfamilias. But this, in all itB de¬ 
tails, may be collected from the tenor of 
the above-mentioned constitution. 

C. viii. 47. 10, pr. 1, 2, 3. 

Theophilus, in his Paraphrase, tells us that when a person adopted 
one of three male children, he was obliged, by the senatus-consultum 
Sabinianum , to leave him a fourth part of his property, but gives no 
reason for the rule, and we have no means of ascertaining what the 
true reason was. Justinian did away with the provision of the senatus - 
consultum , because it was not, under his legislation, necessary to pro¬ 
tect specially the person thus chosen, inasmuch as no adopted child 
lost his share of his inheritance of his natural father. 

Children adopted by a stranger were, under Justinian’s legislation, 
not, properly speaking, placed in the rank of sui heredes , but were sui 
heredes , for the adoption had no effect on their position in their natural 
family. The effect of adoption was destroyed, not its results specially' 
provided against. 


adoptivi -venire successionem. Testa- 
men to autem ab eo facto, neque jure 
civili neque prsetorio aliquid ex heredi- 
tate ejus pei’sequi potest, neque contra 
t&bulas bonorum possession© agnita, 
neque inofficiosi querela instituta: cum 
nec necessitas patri adoptivo imponitur 
vel heredem eum instituere vel exhere- 
datum facere, utpote nullo vinculo natu- 
rali copulatum, neque si ex Sabiniano 
senatus-consulto ex tribus maribusfuerit 
adoptatus; nam et in hujusmodi casu 
neque quarta ei servatur, nec ulla actio 
ad ejus persecutionem ei competit. 
Nostra autem constitutions exceptus est 
is quern parens naturalis adoptandum 
susceperit; utroque enim jure tam 
naturali quam legitimo in hanc personam 
concurrente, pristiua jura tali adoptioni 
servavimus, quemadmodum si pater- 
familias se dederit arrogandum: quae 
specialiter et sigillatim ex prsefatse con- 
stitutionis tenore possunt colligi. 


15. Item vetustas ex maaculis progeni- 
tos plus diligens, solos nepotes qui ex 
virili sexu descendunt, ad suorum voca- 
bat fuiccessionem, et juri agnatorum eos 
anteponebat; nepotes autem qui ex filia- 
bus nati sunt, et proneptes ex neptibus, 
cognatorum loco numerans post agna¬ 
torum lineam eos vocabat, tam in avi vel 


15. The ancient law, favoring descen¬ 
dants from males, called only grand¬ 
children so descended to the succession 
as sui heredes , in preference to the 
agnati, while grandchildren born of 
daughters, and great-gandchildren born 
of granddaughters, were reckoned 
among cognati , and succeeded only after 
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proavi materni quam in avi» vel pro- 
avis give patera® sive materase succes- 
eionem. Divi autem principes non paaed 
aunt talem contra naturam injunam sine 
competente emendatione relinquere: aed 
cam nepotis et pronepotis nomen com¬ 
mune est utrisque qui tarn ex masculis 
quam ex feminis descendant, ideo euru- 
dem gradum et ordincm successionis eis 
donaverunt. Sed ut amplius aliquid sit 
eis qui non solum nature, sed etiam 
veteris juris suffr&gio muniuntur, por- 
tionem nepotum et neptum vel deinceps 
de quibus supra diximus, paulo minuen- 
dam esse existimaverunt: ut minus 
tertiam partem acciperent, quam mater 
eonim vel avia fuerat acceptura, vel 
pater eoi*um vel avus paternus sive mar 
ternus, quando femina mortua sit cujus 
de hereditate agitur; Usque, Ucet soli 
si at, adeuntibus agnatos minime voca- 
bant. Et qucmadmodum lex duodedm 
tabularum filio mortuO nepotes vel 
neptes, pronepotes vel proneptes in 
locum patris sui ad successionem avi 
vocat, ita et principalis dispositio in 
locum matris suss vel aviie eos cum jam 
designata partis terti® deminutione 
vocat. 


the agnati to their maternal grandfather 
and great-grandfather, qr to their grand¬ 
mother, or great-grandmother, maternal 
or paternal. But the emperors would 
not suffer such a violence against nature 
to continue without an adequate altera¬ 
tion ; and inasmuch as the name of grand¬ 
child and great-grandchild is common, 
as weU to descendants by females as by 
males, they gave all the same light and 
order of succession. But, that persons 
whose privileges rest not only on nature, 
but also on the ancient law, might enjoy 
some peculiar advantage, they thought 
it right that the portions of grand¬ 
children, great-grandchildren, and other 
lineal descendants of a female, should be 
somewhat diminished, so that they 
should not receive so much by a third 
part as their mother or grandmother 
would have received, or, when the suc¬ 
cession is to the inheritance of a woman, 
as their father or grandfather, paternal 
nr maternal, would have received; and, 
although there were no other descen¬ 
dants, if they entered on the inheritance, 
the emperors did not call the agnati to 
the succession. And os, upon the de¬ 
cease of a son, the law of the Twelve 
Tables calls the grandchildren and great¬ 
grandchildren, male and female, to re¬ 
present their father in the succession to 
their grandfather, so the imperial legis¬ 
lation calls them to take in succession 
the place of their mother or grand¬ 
mother, subject only to the above-men¬ 
tioned deduction of a third part. 


C. vi. 55. 9. 


This section contains the substance of a constitution of the Empe¬ 
rors Theodosius, Valentinian and Arcadius. (Cod. Theod. v. 5.) 
Justinian here says, that when there were descendants by a female 
who entered on the inheritance, the agnati were not called to the 
succession. We know, however, from the Code itself, that the agnati 
had a fourth part of the inheritance, as a sort of FaLcidia. (See next 
paragr.) 


16. Sed nos. cum adhuc dubitatio man- 
ebat inter agnatos et memoratos nepotes, 
quartam partem substantial defuncti ag- 
uatis Bibi vindicantibus ex cujusdam 
constitution^ aucturitate, memoratam 


16. But, as there still remained matter 
of dispute between the agnati and the 
above-mentioned grandchildren, the ag¬ 
nati claiming the fourth part of the 
estate of the deceased by virtue of a 
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quidcm conatitutionem a nostro codice 
ae^'egavimus, neque inseri earn ex 
Theodosiano codice in eo concessimus. 
Nostra autem constitutione promulgate, 
toti juri ejus derogatum eat, et sanxi- 
mus, talibus nepotibus ex filia vel pro- 
nepotibus ex nepte et deinceps super- 
stitibus, agnatos nullam partem mortui 
auccessionis sibi vindicare: ne hi qui 
ex trans versa linea veniunt, potiores iis 
habeantur qui recto jure descendunt. 
Quam conatitutionem nostram obtinere 
secundum sui vigorem et tempera et 
nunc sancimus: ita tamen ut, quemad- 
niodum inter filios et nepotes ex filio 
antiquitas statuit non in capita sed in 
stirpes dividi hereditatem, similiter nos 
inter tilios et nepotes ex filia distribu- 
tionem fieri jubemus, vel inter omneS 
nepotes et neptes et alias deinceps per¬ 
sonas, ut utraque progenies matris su® 
vel patris avi® vel avi portionem sine 
ulla deuiinutione consequatur; ut si 
forte unus vel duo ex una parte, ex 
altera tres aut quatuor extent, unus aut 
duo dimidiam, alteii tres aut quatuor 
alteram dimidiam hereditatis habeant. 


C. vi. 


constitution, we have rejected this con¬ 
stitution, and have not permitted it to 
be inserted into our code from that of 
Theodosius. And in the constitution 
we have ourselves promulgated, we 
have completely departed from the pro¬ 
visions of those former constitutions, 
and have enacted that agnati shall take 
no part in the succession of the deceased, 
when there are grandchildren bona of a 
daughter, or great-grandchildren bora 
of a granddaughter, or any other de¬ 
scendants frem a female in the direct 
line; as those in a collateral line ought 
not to be preferred to dii-ect descend¬ 
ants. This constitution is to prevail 
frem the date of its promulgation in its 
full force, as we here again enact. And 
as the old law ordered, that between 
the sons of the deceased and his grand¬ 
sons by a son, every inheritance should 
be divided per stirpes, and not per 
capita, so we also ordain, that a similar 
distribution shall be made between sons 
and grandsons by a daughter, and be¬ 
tween grandsons and granddaughters, 
great-grandsons and great-granddaugh¬ 
ters, and all other descendants in a 
direct line; so that the children of either 
branch may receive the share of their 
mother or father, their grandmother or 
grandfather, without any diminution ; 
and, if of the one branch there should 
be one or two children, and of the other 
branch three or four, then the one or 
two shall have one half, and the three 
or four the other half of the inheritance. 

55. 12. 


Those who, not being sui heredes , were admitted to rank as such, 
were not necessarii . They could accept the inheritance or not, which 
they only acquired when they entered on it, iis adeuntibus . (Pargr. 15.) 

The changes in the succession of the sui heredes were these:— 

1. Those at the time of his death in the power of the de cujus (i.e, 
the person of whose inheritance we are speaking), succeeded as sui 
heredes under the law of the Twelve Tables. 

2. The praetor, by giving them the possessio bonorum , placed in the 
rank of sui heredes the following classes of persons: (1) emancipated 
children, and (2), if the emancipated father was dead, grandchildren 
conceived after his emancipation, or (3), if the de cujus were the ernan- 
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cip&ted son, his unemancipated children conceived before the emanci¬ 
pation, and (4) sui heredes deprived of the power of inheriting by a 
capitis deminutio , but aftewards restituti in integrum. 

3. A constitution of Theodosius permitted the children and descend¬ 
ants of deceased daughters to succeed to the portion their mother 
would have received as sum heres , giving up one-third of it to other 
sui heredes, if there were any, and, if not, one-fourth to the agnati. 

4. Under Justinian, adoption by a stranger ceased to have any 
effect upon the position of the person adopted in his natural family; 
and the persons referred to in the constitution of Theodosius just 
mentioned succeeded to the whole share of the deceased daughter 
without any deduction. 


Tit. H. DE LEGITIMA AGNATORUM SUCCESSIONS. 

8i nemo suus heres, vel eorum quos When there is no sum heres, nor any 
nter suds heredes praetor vel constitu- of those persons called by the praetor or 
tiones vocant, extat qui successionem the constitutions to inherit with sui here - 
quoquo modo amplectatur, tunc ex lege des, to take the succession in any way, 
duodecim tabul&mm ad agn&tum proxi- the inheritance, according to the law of 
mum pertinet hereditas. the Twelve Tables, belongs to the near¬ 

est agnatus . 

Gal Hi. 9. 


All persons were agnati who, descended from a common ancestor, 
would, if that ancestor had been living, have been in his power. The 
sui heredes were thus agnati; but as they had the title of sui heredes 
peculiar to themselves, only those agnati received the name of agnati 
who were connected with the de cujm by a collateral line. 


1. Sunt autem agnati, utprimo quoque 
libro tradidimus, cognati per virilis sexus 
personas cognationi juncti, quasi apatre 
cognati: itaque eodera patre nati fratres 
agnati sibi sunt, qui et consanguine! vo- 
cantur, nec requiritnr an etiam eamdem 
matrem habuerint. Item patruus fratris 
filio et invincem is illi agnatus eat. Eo- 
dem numero sunt fratres patrueles, id 
eat, qui ex duobus fratribus procreati 
sunt, qui etiam consobrini vocantur: qua 
rations etiam ad plures grad us agna- 
tionis pervenii-e poterimus. Ii quoque 
qui poet mortem patris nascuntur, jura 
consanguinit&tis nanciscuntur. Non ta- 
men omnibus simul agnatis dat lex here- 
ditatem; sed iis qui tunc proxi miore 

1 23 


1. Agnati, as we have explained in 
the First Book, are those cognati who 
are related through males, that is, are 
cognati by the father; and therefore 
brothers, who are the sons of the same 
father, are agnati to each other (they are 
also called consanguinei ), and it does 
not make any difference whether they 
have the same mother. An uncle is also 
agnatus to his brother’s son, and vice 
versa, the brother’s son to his paternal 
uncle. So also fratres patrueles , that is, 
the children of brothers (also called con- 
sobrini), are likewise agnati . We may 
thus reckon many degrees of agnation; 
children, too, who are born after the de¬ 
cease of their father, obtain the rights of 
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gradu sunt, cum certum esse cceperit ali- 
quem intestatumd ecessisse. 


Gai. i. 156 

2. Per adoptionem quoque agnationis 
jus consi8tit, veluti inter filios naturales 
et eos quoa pater eorum adoptsvit; nec 
dubium est quin proprie consanguinei 
appellentur. Item, si quis ex ceteris ag- 
natis, veluti frater aut patruus, aut den- 
ique is qui longiore gi*adu est, adopta- 
verit aliquem, agnatos inter suos esse 
non dubitatur. 


3. Ceterum inter masculos quidem ag* 
nationis jure hereditas, etiam longissimo 
gradu, ultro citroque capitur: quod ad 
feminas vero ita placebat, ut ipse con- 
sanguinitatis jure tan turn capiant here- 
ditatem, si sorores sint, ulteiius non ca¬ 
piant ; masculi autem ad earum heredi- 
tates, etiamai longissimo gradu sint, ad- 
mittantur. Qua de causa, fratris tui aut 
patrui tui filise vel amitfe tu» hereditas 
ad te pertinet, tua vero ad illas non per- 
tinebat: quod ideo ita constitutum erat, 
quia commodius videbatur ita jura con- 
stitui, ut plerumque hereditates ad mas¬ 
culos confluerent. 8ed quia sane iniqu- 
um erat in universum eas quasi extraneas 
repelli, praetor eas ad bonorum posses¬ 
sionem admittit ea parte qua proximita- 
tis nomine bonorum possessionem polli- 
cetur: ex qua parte ita scilicet admittun- 
tur, si neque agnatus ullus, neque prox- 
imior cognatus intei*veniat. Et haac quid¬ 
em lex duodecim tabularum nullo modo 
intnduxit; sed simplicitatem legibus 
amicam amplexa, simili modo omnes ag¬ 
nates sive masculos sive feminas cujus- 
cumque gradus, ad similitudinem suo- 
rum, invicem ad successionem vocabat. 
Media autem jurisprudentia, quae erat 
lege duodecim tabularum junior, impe¬ 
rial! autem dispositione anterior, subtili- 
tate quad am excogitata prsefatam differ- 
entiam inducebat, et penitus eas a suc- 


consangumity. The law does not, how¬ 
ever, give the inheritance to all the ag¬ 
nati, but to those only who are in the 
nearest degree, at the time that it be¬ 
comes certain that the deceased has died 
intestate. 

; iii. 10,11. 

2. The right of agnation arises also 
through adoption ; thus the natural and 
adopted sons of the same father are ag- 
nati. And such persons are without 
doubt properly iucluded in the term con- 
sanguinei. Also, if one of your agnail, 
as, for example, a brother, a paternal 
uncle, or any other agnatus , however 
remote, adopt any one, then the person 
bo adopted is undoubtedly to be reckoned 
among your agnati. 

3. Agnation gives males, however 
distant in degree, reciprocal rights to 
the succession to inheritances. But it 
has been thought right that females 
should only inherit by title of consan¬ 
guinity if they were sisters, and not, if 
in a more remote degree; while their 
male agnati , in however remote a de¬ 
gree, were admitted to succeed to them. 
Thus the inheritance of your brother’s 
daughter', or of the daughter of your 
paternal uncle or aunt, will belong to 
you; but not your inheritance to them. 
This distinction was made, because it 
seemed expedient that the law should be 
so ordered, that inheritances should for 
the most part fall into the possession of 
males. But as it was contrary to equity 
that females should be thus almost 
wholly excluded as strangers, the prae¬ 
tor admits them to the possession of 
goods promised by his edict, on account 
of proximity; but they are only admit¬ 
ted if there is no agnatus, nor any nearer 
cognatus. The law of the Twelve Tables 
did not introduce any of these distinc¬ 
tions ; but with the simplicity proper to 
all legislation, called the agnati of either 
sex, or any degree, to a reciprocal suc¬ 
cession, in the same manner as sui hers- 
des. It was an intermediate jurispru¬ 
dence posterior to the law of the Twelve 
Tables, but prior to the imperial consti- 
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cessions agnatorum repellebat: omni 
alia succession*} incognita, donee pree- 
tores paulatim asperitatem juris civilis 
corrigentes, sive quod dee rat iinplentes, 
humano proposito alium ordinem suis 
edictis addiderunt, et cognationis linea 
proximitatis nomine inti*oducta per bo- 
norum possessionem eas adjuvabant, et 
pollicebantur his bonorum possessionem 
quae unde cognati appellatui'. Nosvero 
legem duodecim tabularum sequentes, 
et ejus vestigia in hac parte conservantes, 
laudamus quidem praetores suae human- 
i tat is, non tamen eos in plenum causes 
mederi invenimus: quare etenim uno 
eodemque gradu naturali concurrents, 
et agnationis titulis tarn in masculis 
quam in feminis aequa lance constitutis, 
masculis quidem debatur ad succession- 
em venii'e omnium agnatorum, ex ag- 
natis autem mulieribus nulli penitus, 
nisi soli soreri, ad agnatorum succession- 
em patebat aditus ? Ideo in plenum om¬ 
nia i*educentes et ad jus duodecim tabu¬ 
larum eamdem dispositionem exaequ- 
antes, nostra constitutions sanximus, 
omnes legitimas personas, id est, per 
virilem sexum descendentes, sive mas- 
culini generis sive feminini sint, simili 
modo ad jura successionis legitimes ab 
intestato vocari secundum sui grad us 
prserogativam, nec ideo excludendas quia 
consanguinitatis jura, sicut germanae, 
non h&bent. 


tutions, that in a spirit of subtle ingen¬ 
uity introduced this distinction, and en¬ 
tirely excluded females from the succes¬ 
sion of agnati, no other method of suc¬ 
cession being then known, until the pra¬ 
ters, correcting by degrees the asperity 
of the civil law, or supplying what was 
deficient, were led by their feeling of 
equity to add in their edicts a new order 
of succession. The line of cognati was 
admitted according to the degrees of 
proximity, and relief was thus afforded 
to females by the praetor giving them 
the possession of goods called unde cog¬ 
nati. But we, tunning to the law of the 
Twelve Tables, and following in its steps, 
in our legislation on this point, praise 
the kind feeling of the praters, but 
cannot think they have provided a com¬ 
plete remedy for the evil. Why, indeed, 
when males and females are placed in 
the same degree of natural relationship, 
and have equally the title of agnation, 
should males be permitted to succeed to 
all their agnati, while females, with the 
single exception of sisters, are entirely 
excluded 1 We therefore, making a com¬ 
plete change, and returning to the law 
of the Twelve Tables, have declared by 
our constitution, that all legitimes persona *, 
that is, descendants from males, whether 
themselves male or female, shall be 
equally called to the rights of succession 
ab intestato , according to the proximity 
of their degree, and that females shall 
not be excluded on the ground that none 
but sisters have the right of consan¬ 
guinity. 


Gai. iii. 14. 23. 29; C. vi. 58. 14. 


The media jurisprudents here spoken of consisted of the opinions 
of the jurisprudentes, who extended the principle of the lex Voconia , 
which limited the succession of females under a testament (see Bk. ii. 
Tit. 141 pr.) to their succession ab intestato. Fceminaa ad hereditates legit¬ 
imas ultra consanguineas successiones non admittuntur. Idque jure civili 
Voconia rations videtur effectum. (Paul. Sent. 4. 8. 22.) Thus a dis¬ 
tinction was made among the agnati themselves and the consanguinei, 
that is, agnati in the second degree; or, in other words, brothers and 
sisters, natural or adoptive, of the de cujus 9 were made into a class 
apart and distinguished from the agnati properly so called. Consangui - 
neus , when used to mark off a particular class of the agnati, merely 
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means children of the same father, without any reference to the 
mother. 


4. Hoc etiam addendum nostrse consti¬ 
tution! existimavimus, ut tranaferatur 
unus tantummodo gradus a jure cog- 
nationis in legitimam successionem: ut 
non solum fratris filius et filia, secundum, 
quod jam definivimus, ad successionem 
patrui sui vocentur, sed etiam german® 
consanguine® vel sororis uterinse filius 
et filia soli, et non deinceps person®, una 
cum his ad jura avuncbli sui perveniant; 
et mortuo eo qui patruus quidem est sui 
fratris filiis, avunculus autem sororis 
su® soboli simili modo ab utroque 
latere succedant, tamquam si omnes ex 
masculis descendentes legitimo jure 
veniant, scilicet ubi frater et soror sup- 
ei*stites non sunt. His etenim person is 
prsccedentibus et successionem admit- 
tentibus, ceteri gTadus remanent penitus 
semoti, videlicet hei*editate non ad 
stii-pes sed in capita dividenda. 


4. We have also thought fit to add to 
our constitution, that one whole degree, 
but only one, shall be transferred from 
the line of cognati to the legal succession. 
Not only the son and daughter of a broth¬ 
er as we have just explained, shall be 
called to the succession of their paternal 
uncle, but the son or daughter of a sister, 
though she is only by the same father 
or only by the same mother, but no one 
in a more distant degree than a son and 
daughter of such a sister, may also be 
admitted to the succession of their ma¬ 
ternal uncle. Thus, when a person dies 
who is a paternal uncle to the children 
of his brother, and maternal uncle to the 
children of his sister, then the children 
of either branch succeed exactly as if they 
were all descendants from males, and 
had a right by law to the succession. 
But this is only if the deceased leaves no 
brother or sister, for if he leaves any, 
and they accept the inheritance, the 
more remote degrees are entirely ex¬ 
cluded from the inheritance, as it is to 
be divided in this instance per capita 
and not per stirpes. 


C. vi. 58.14.1. 


The children of a sister, although only consanguinea , that is, having 
the same father, or uterina, having the same mother, were thus ad¬ 
mitted to the succession as agnati. We might gather from this that 
uterine brothers and sisters themselves were admitted, although it is 
not expressed in the text. The Code contains a constitution of Jus¬ 
tinian (C. vi. 56. 7) expressly admitting them. The changes in the 
law with respect to the admission of brothers and sisters and their 
children as agnati were as follows :—In a.d. 498 Anastasius gave the 
rights of agnation to emancipated brothers and sisters, except that they 
only received three-fourths of what they would have had if they had 
remained in the family. (See Tit. 5.1.) The children of emancipated 
brothers and sisters still remained cognati only. Justinian gave the 
rights of agnation, in a.d. 528, to uterine brothers and sisters (C. vi. 
56. 7); and in a.d. 532, to the children of uterine sisters (C. vi. 58. 
14. 1); and though the children of uterine brothers are not mentioned 
in the constitution, they must undoubtedly have been placed in the 
same position. Finally, in a constitution dated October, a.d. 534 (C. 
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vi. 58.15), and therefore subsequent to the promulgation of the Insti¬ 
tutes, Justinian admitted as agnati emancipated brothers and sisters 
without any deduction of a fourth, uterine brothers and sisters, and 
nephews and nieces being the children either of emancipated or uterine 
brothers and sisters. After that constitution there were not, there¬ 
fore, any but agnati in the second degree, nor any in the third degree 
except the uncles and aunts of the de cujus. 

Agnatorum hereditates dividuntur in capita. (Ulp. Reg. 26. 4.) There 
was no division per stirpes , which was originally only a consequence of 
the patria potestas , in the succession of agnati. If one of those in any 
degree of relationship was dead, his representatives did not take his 
share. He was entirely passed over, and the others in that degree of 
relationship were alone called to the succession. 

Agnati were spoken off as legitimi heredes , because the inheritance 
waB given to them by the law of the Twelve Tables, whereas the cog- 
nati only received it from the praetor. 


5. Si plures sint grad as agnatorum, 
aperte lex duodecim tabul&rum proxi- 
mum vocat. Itaqae si (verbi gratia) sit 
defancti frater et alterius fratris tilius 
&at patrons, frater potior h&betar. Et 
qu&mvis singul&ri numero usa lex prox- 
imum vocet, tamen dubium non est 
quin, et si plares sint ejusdem gradus, 
omnes admittantur: nam et proprie prox- 
imus ex pluribus gradibus intelligitor, 
et tamen non dubium est quin, licet unus 
ait gradus agnatorum, pertineat ad eos 
hereditas. 


5. When there are many degrees of 
agnati, the law of the Twelve Tables ex¬ 
pressly calls the nearest; if, for ex¬ 
ample, there is a brother of the deceased, 
and a son of another brother, or a 
paternal uncle, the brother is preferred. 
And, although the law of the Twelve 
Tables calls the nearest agnatus (in the 
singular number), yet without doubt, if 
there be several in the same degree, 
they ought all to be admitted. And, 
although properly by the nearest de¬ 
gree must be understood the nearest of 
several, yet, if all the agnati are in the 
same degi*ee, the inheritance undoubted¬ 
ly belongs to them all. 


Gai. iii. 15. 


6. Proximus autem, st quidem nullo 
testamento facto quisquam decesserit, 
per hoc tempus requiritur, quo mortuus 
est is cujus de hereditate quieritur. 
Quod si facto testamento quisquam de¬ 
cesserit, per hoc tempus requiritur, quo 
certum esse coeperit nullum ex testa- 
mento heredem extiturum; tunc enim 
proprie quisque intestato decessisse in- 
telligitur. Quod quidem aliquando 
longo tempore declaratur; in quo spatio 
temporis ssepe accidit, ut proximiore 
mortuo proximus esse indpi&t, qui mo- 
riente testatore non erat proximus. 


6. When a man dies without a testa¬ 
ment, the nearest agnatus is the agnatus 
who is nearest at the time of the death 
of the deceased. But, if he dies after 
having made a testament, then he is the 
nearest who is so when it becomes cer¬ 
tain that there will be no testamentary 
heir; for it is only then, that a man who 
has made a testament can be said to 
have died intestate, and this sometimes 
is uncertain for a long time. Meanwhile, 
the nearest agnatus may die, and some 
one become the nearest who was not so 
at the death of the testator. 


Gai. iii. 13. 
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7. Placebat autenj in eo genera per- 
cipiendarum heradit&tum successionem 
non esse, id est, ut quamvis proximus 
qui, secundum ea qua diximus, vocatui* 
ad heraditatem, aut epraverit heredita- 
tern, aut antequam adeat decesserit, ni- 
hilo magis legitimo jura sequentes ad- 
mittantur. Quod iterum piatoras im- 
perfecto jura corrigentes, non in totum 
sine adminiculo ralinquebant; sed ex cog- 
natorum ordine eos vocabant, utpote 
agnationis jura eis recluso. Sed nos 
nihil deesse peiiectissimo juri cupientes, 
nostra constitutions quam de jura pat- 
ronatus humanitate suggerente protuli- 
mus, sanximus successionem in agna- 
torum hereditatibus non esse eis dene- 
gandam; cum satis absurdum er&t, quod 
cognatis a prsetore apertum est, hoc 
agnatis esse reclusum, maxime cum in 
onere quidem tutelarum et praximo 
gradu deficients sequens succedit, et 
quod in onera obtinebat, non erat in 
lucro permissum. 


Gai. ii. 12. 


7. But it was settled that in this order 
of succession there should be no devolu¬ 
tion, so that if the nearest agnatus , called 
in the manner we have mentioned to the 
inheritance, either refused it, or died 
before be entered on it, his own legal 
heir was not thereby admitted to suc¬ 
ceed him. Here, too, the prsetoi's, though 
not introducing a complete reform, did 
not leave the agucUi wholly without re¬ 
lief but ordered that they should be 
called to the inheritance as cognati , since 
they were debarred from the rights of 
agnation. But we, desirous that our law 
should be as complete as possible, have 
decided by our constitution, which in 
ouri goodness we published concerning 
the right of patronage, that a devolution 
in the succession shall not be denied to 
agnati. It was indeed absurd to refuse 
them a right which the prsetor gave to 
cognati , especially as the burden of tu¬ 
telage devolved on the second degree 
of agnati , if there was a failure of the 
first; and thus the principle of devolu¬ 
tion was admitted to impose burdens, 
and was not admitted to confer advan¬ 
tages. 

22. 25. 28. 


In hereditate legitkna successioni loom non est. (Paul. Sent. 4. 23.) 
The situs heres or sui heredes in the nearest degree became heirs by 
force of law. They could not help becoming so. But as to those who 
were only allowed to rank among the sui heredes without being, strictly 
speaking, sui heredes , if those in the nearest degree refused to accept 
the inheritance, or died before entering on it, the succession did not 
devolve upon any other sui heredes , but went at once to the agnati. 
(D. xxxviii. 16. 1. 8.) If, in this case or any other, the nearest agnatus 
refused or died before entering on the inheritance, the succession 
passed to the cognati without first devolving on any of the more remote 
agnati. Justinian alters this; and under his system there was a devo¬ 
lution of the succession of the agnati , and therefore probably to those 
ranked among the sui heredes. 

8. Ad legitimam successionem nihil- 
ominus vocatui' etiam parens qui con- 
tracta fiducia filium vel filiam, nepotem 
vel neptem ac deinceps emancipat. Quod 
ex nostra constitutions omniinodo indici- 
tur, ut emancipationes liberorum semper 


8. An ascendant also is called to the 
legal succession who has emancipated a 
son, a daughter, a grandson, a grand¬ 
daughter, or other descendant under a 
fiduciary agi*eement. And by our con¬ 
stitution, evei-y emancipation is now eon- 
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vMeantur contracta fiducia fieri; cum sidered to have been made under such 
a pud antiquos non aliter hoc obtinebat, an agreement, while among the ancients 
nisi special!ter contracta fiducia parens the ascendant was never called to the 
manumisisset. succession unless he had expressly made 

this agreement at the time of the eman¬ 
cipation. 

D. xxxviii. 16. 10; C. viii. 48. 6. 

Under the old law the ascendant had nothing to do with the succes¬ 
sion ab intestate of his descendant; for if the descendant was in the 
power of the ascendant, the latter took all the property of which the 
former could dispose, but did not, as belonging to him by right of his 
patria potestas. If the descendant was emancipated, he was no longer 
in the family of the ascendant. The emancipated son, in short, had 
no agnati; and in default of sui heredes the inheritance went to his 
patron, that is, to the person who had emancipated him. This was the 
fictitious purchaser (see Introd. sec. 42), unless the ascendant who 
emancipated him made an agreement (< contracta fiducia) with the pur¬ 
chaser, by which the purchaser made himself a trustee of the right of 
patronage for the ascendant. If this was done, the ascendant suc¬ 
ceeded in default of mi heredes. 

By the later imperial constitutions three changes were made in the 
position of the ascendant. First, by a constitution of Theodosius and 
Valentinian (C. vi. 01. 8), and subsequently of Leo and Anthemius (C. 
vi. 61. 4), and lastly of Justinian (C. vi. 59. 11), in the case of goods 
coming to a son from his mother, the order of succession was thus fixed: 
1st, his children and other descendants were admitted; 2ndly, liis 
brothers and sisters, whether of the whole or the half blood; 3rdly, 
his nearest ascendant, i.e. his father, was preferred to his grandfather. 

Secondly, Justinian, as we have seen in the 12th Title of the Second 
Book, arranged the order of succession to the peculium of a son, placing 
first the children, then the brothers and sisters, and lastly the father. 
But in this case the father was not preferred to the grandfather; for 
the ascendant did not really take in this instance ab intestate, but 4 jure 
communi ;* i.e. the claims of the patria potestas had been deferred to let 
in the children and brothers; but if there were no children or brothers, 
the ascendant, who is at the time the paterfamilias , took the peculium. 

Lastly, the succession of emancipated sons was altered by the con¬ 
stitution of Justinian, which made a fiduciary contract implied in 
every emancipation. The ancestor thus retained all his rights of suc¬ 
cession as patron to the emancipated son, and would properly have* 
succeeded immediately after the mi heredes; but Justinian admitted 
the brothers and sisters before him, and the ascendant who emanci¬ 
pated the son had thus the third place in the order of succession. (C. 
vi. 56. 2.) 
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Tit. in. DE SENATUS-CONSULTO TERTULLIANO. 


duodecim tabularum ita stricto 
jure utebatur, et prseponebat masculo- 
nim progeniem, et eos qui per feminini 
sexus necessitudinem sibi junguntur 
adeo expellebat, ut ne quidem inter ma- 
trem et filium filiamve ultro citroque he- 
reditatis capiendae jus daret: nisi quod 
prsetores ex proximitate cognatorum eas 
person as ad auccessionem, bononim pos¬ 
sessions unde cognati accommodata, vo- 
cabant. 

Gai. iii.! 


Such was the rigor of the law of the 
Twelve Tables, so decided the prefer¬ 
ence given to the issue of males, and the 
exclusion of those related by the female 
line, that the right of reciprocal succes¬ 
sion was not permitted between a moth¬ 
er and her children. The pitetors, how¬ 
ever, admitted such persons, but only in 
their rank as cognati , to the possession 
of goods called unde cognati, 

i, 25. 30. 


Until the senatus-consvltum TertuUianum was made, a mother and her 
children had no right of succession to each other, except that which the 
praetor gave them as cognati. The children were not in the power of 
the mother, and were, therefore, not her sui heredes ; they were not in 
her family, and were, therefore, not her agnati. If, indeed, the mother 
at her marriage passed in manum viri , she became, in the eye of the 
law, the daughter of her husband, and as she was thus of the same 
family with her children, she and they were agnati to each other. But 
even in the later days of the Republic, a marriage cum conventione in 
manum had probably become comparatively unusual. 


: 1. Sed hae juris angusti® postea emen¬ 
date sunt, et primus quidem divus Clau¬ 
dius matri, ad solatium liberorum amis- 
80 rum, legitimam eorum detulit heredi- 
tatem. 

2. Postea autem senatus-consulto Ter- 
tulliano, quod divi Hadriani temporibus 
factum est, plenissime de tiiati succes- 
sione matri non eti&m aviae deferenda 
cautum est: ut mater ingenua trium lib¬ 
erorum jus habena, libertina quatuor, 
ad bona filiorum filial-umve admittatur 
inteatato mortuorum, licet in potestate 
parentis est; ut scilicet, cum alieno juri 
subjects est, jussu ejus adeat heredita- 
tem cujus juri subjecta est. 


1. But this strictness of the law was 
afterwards mitigated. The Emperor 
Claudius was the first who gave the le¬ 
gal inheritance of deceased children to a 
mother, to console her grief for their 
loss. 

2. Afterwards, the senatue-consultum 
TertuMamm* in the reign of the Empe¬ 
ror Hadrian, established the general 
rule that mothers, but not grandmoth¬ 
ers, should have the melancholy privi¬ 
lege of succeeding to their children ; so 
that a mother, born of free parents, 
having three children, or a freedwoman 
having four, should be admitted, al¬ 
though in the power of a parent, to the 
goods of her intestate children. Except 
that a mother in the power of another 
can only enter upon the inheritance of 
her children at the command of him to 
whom she is subject. 


This senatus^cansuUum was passed 168 a.d., in the time of Antoninns 
Pius, who is here called by his name of adoption. It was only an 
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extension of the lex Papia Poppcea, which had conferred on free persons 
having three children, and freed persons having four, many excep¬ 
tional advantages. Husbands and wives, for example, could, under 
these circumstances, leave to each other a larger share of their prop¬ 
erty than was otherwise permitted. (Ulp. Ft. 15, 10.) This jus trium 
liberorum , as it was termed, was frequently conferred by special favor 
of the emperors, on persons who had not the requisite number of 
children. 


3. Prseferuntur autem matri Iil>eri de- 
functi qui sui sunt, quive suorum loco 
sunt, sive primi gradus sive, ulterioris. 
Sed et SUse suse mortuae filius vel filia 
opponitur ex constitution]bus matri de- 
functse, id est, avise suse. Pater quoque 
utriusque, non etiam avus vel proavus, 
matri anteponitur, scilicet cum inter eos 
solos de bereditate agitur. Frater au¬ 
tem consanguineus tain filii quam fiUse 
excludebat matrein: soi*or autem con- 
sanguinea paid ter cum mati'e admitteba- 
tur; sed si fuerat frater et soror consan- 
guinei, et mater Uberis honorata, frater 
quidem matrem excludebat, communis 
autem erat hereditas ex squis partibus 
fratris et soioiis. 


D. xxxviii. 17. 2. 15. 


3. The children of the deceased son 
being mi Jieredes, or ranked as such, 
either in the first or another degree, are 
preferred to the mother. And if it is a 
daughter mi juris who is dead, her sou 
or daughter, is prefeired by the consti¬ 
tutions to her mother, i.e. to their grand¬ 
mother. The father of the deceased is 
preferred to the mother; not so the 
grandfather or great-grandfather, at 
least when they and the mother are the 
only claimants of the inheritance. The 
brother by the same father, either of a 
son or a daughter, excluded the mother; 
but the sister by the same father was 
admitted equally with the mother. If 
the deceased left a brother and a sister 
by the same father as himself, the 
brother excluded the mother, although 
rendered capable by the number of her 
children, and the inheritance was equal¬ 
ly divided between the brother and 
sister. 

18,19; C. vi. 56. 5. 


The mother was allowed to rank among the agnati by the senatus- 4 
consulium Tertullianum 9 but she had a relative position rather than a 
definitive position, as being in a certain degree of agnation. What 
her exact position was at different periods of the law will be stated at 


fche end of the Fourth Title. 

4. Sed nos constitutione quam in Co¬ 
dice nostro nomine decorato posuimus, 
matri subveniendum esse existiiiiavimus, 
respicientes ad naturam et puerperium 
et periculum et saepe mortem ex hoc ca- 
su matri bus illatam; ideoque impium 
esse credidimus casum fortuitum in ejus 
admitti detrimentum. Si enim ingenua 
ter vel libertina quater non peperit, im- 
merito defraudabatur successione suo¬ 
rum liberorum; quid enim peccavit, si 


4. But by a constitution, inserted in 
the Code which bears our name, we 
have thought fit to come to the aid of 
the mother, from considering natural 
reason, as well as the pains of child¬ 
birth, the danger, and death itself, which 
they often suffer. We, therefore, have 
esteemed it highly unjust that the law 
should turn to their detriment what is in 
its nature purely fortuitous; for, if a 
married woman free-boni docs not give 
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non pin res sed paucos peperit! Et birth to three children, or & freedwoman 
dcdimus jus legitimum plenum matri- to four, they do not therefore deserve to 
bus, 8ive ingen uis sive libertinis, etei be deprived of the succession to their 
non ter enixse fuerint vel quater, Bed children. For how can it be imputed to 
eum tan turn vel earn qui quaeve morte them as a crime to have had few chil- 
intercepti sunt, ut et sic vocentur in li- dren ? We, therefore, have given a full 
berorum suorum legitimam succes- light to every mother, whether free-born 
sionem. or freed, to be called to the legal suc¬ 

cession of her children, although she may 
not have given birth to three or four 
children, or may not have had any other 
than the child whose inheritance is in 
question. 

C. viii. 59. 2. 

5. Sed cum antes constitutiones jura 5. The constitutions of former emper- 
legitimae successions perscrutantes, par- ors, relative to the right of succession, 
tim matrem adjuvabant, parfcim earn were partly favorable to mothers, and 
prsegravabant et non in solidum earn partly unfavorable. They did not al- 
vocabant; sed in quibusdam casibus ways give the mothers the entire inheri- 
teiliam ei partem abstrahentes certis t&nce of their children, but in some cases 
legitimis dabant personis, in aliis autem deprived them of a third, which was 
contrarium faciebant, nobis visum est given to certain agnati; and in other 
recta etaimplici via matrem omnibus per- cases, doing just the contrary, gave a 
sonis legitimis anteponi, et sine ulla de- third. But it seems light to us that 
minutione tiliorum suorum successionem mothers should receive the succession of 
accipere, excepta fratris et sororis per- their children without any diminution, 
sona, sive consanguinei sint, sive sola and that they should be decidedly and 
cognationis jura habentes; ut quemad- exclusively preferred before all legal 
modum earn toti alii ordini legitimo heirs, except the brothers and sisters of 
prseposuimus, ita omnes fratres et soro- the deceased, whether by the same 
res, sive legitimi sunt sive non, ad capi- father or having only the rights of cog- 
endas hereditates simul vocemus; ita nation. And as we have preferred the 
tamen ut, si quidem solas 301 * 01*60 agnatae mother to all other legal heirs, we call 
vel cognates et mater defuncti vel de- all brothers and sisters, legal or not, to 
functae supersint, dimidiam quidem the inheritance together with the mother, 
* mater, alteram vero dimidiam partem the following rule being observed. If 
omnes sorores habeant Si vero matre there are living only sisters agnates or 
superstate et fratre vel fratribus solis, cognates, and the mother of the deceased, 
vel etiam cum sororibus sive legitima the mother shall'have one-half of the 
sive sola cognationis jura habentibus, goods, and the sisters the other half, 
intestatus quia vel intestata moriatur, in But if there are living the mother, and 
capita distribuatur ejus hereditas. also a brother or brothers only, or broth¬ 

ers and sisters, whether legal, or only 
having the rights of cognate then the 
inheritance of the intestate son or daugh¬ 
ter shall be divided in capita. 

C. vii. 56. 7. 

In the code of Theodosius (v. 1. 1), we find two constitutions, one of 
Constantine, the other of Valentinian and Valens, which made the first 
change in the jus liberorum introduced by the lex Papia Poppwa. By 
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these constitutions it was enacted that if there were persons in a cer- „ 
tain degree of agnation with the deceased, namely, a paternal uncle, 
or a paternal uncle’s son or grandson, or an emancipated brother, then 
the mother, instead of excluding them, as, if she had the jus liberorum , 
she would have done, divided the inheritance with them, taking two* 
thirds if she had the jus trium liberorum , and one-third if she had not. 
This enactment was, therefore, a gain to those who had not the jus libe- 
rerum , and a loss to those who had. Justinian did away altogether with 
the jus liberorum and the distinctions founded upon it. 

6 . Sed quemadmodum nos matribus 6. And as we have thus taken care of 

prospeximuB, ita eas oportet suse soboli the interests of the mothers, they ought 
consulere: scituris eis quod, si tutores in return to consult the welfare of their 
liberis non petierint, vel in locum remo- children. Let them know, then, that if 
ti vel excuaati intra annum petere neg- they neglect, during the space of a whole 
lexerint, &b eorum impuberum morion- year, to demand a tutor for their chil- 
ti nm successione repellentur. dren, or to ask for the appointment of a 

new tutor in the place of one who has 
been removed or excused, they will be 
deservedly repelled from the succession 
of the children, if they die before the age 
of puberty. 

D. xxxviii. 17. 2. 43. 

7. Licet autem vulgo quaesitus sit 7. Although a son or a daughter is 

filiua filiave, potest tamen ad bona ejus born of an uncertain father, yet the 
mater ex Tertolliano senatus-consulto mother may be admitted to succeed to 
admitti. their goods by the aeTiatua-cwisultum 

TertulHanum. 

The natural tie is all that is regarded in this case; this is equally 
strong between the mother and child, whoever may be the father. 


Tn. IV. DE SENATUS-CONSULTO ORPHITIANO. 


Per contrarium autem, ut liberi ad 
bona matrum intestatarum admittantur 
senatus-consulto Orphitiano, Orphitio 
et Rufo consulibus, effectum est, quod 
latum est divi Marci temporibus; et da¬ 
ta est tarn tili© quam filiffi legitima here- 
ditas, etiamsi alieno juri subject! sunt, 
et pneferuntur consanguineis et agn&tis 
defunct® matris. 


D. xxxviii. 17. 


Reciprocally children are admitted to 
the goods of their intestate mothers by 
the senatv^-considtum Orphitianui*, 
made in the consulship of Orphitius and 
Rufus, in the reign of the Emperor Mar¬ 
cus Antoninus. By this senatus-consul- 
tum the legal inheritance is given both 
to the sons and daughters, although in 
the power of another, and they are pre¬ 
ferred to the consanguinei , and to the 
agnati of their deceased mother 
9 ; C. vi. 57. 1. 


The senatus-considtum Orphitianum was made a.d. 178, in the time 
of Marcus Aurelius and Cominodus. Previously, children could not 
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succeed to their mother, except as cognati. But by this senatus-conml 
turn they were preferred to the consanguinei , that is, the agncUi of the 
second degree, or, in other words, brothers and sisters, natural or adop¬ 
tive, as well as to all other agnati. They were not, however, preferred 
to the mothor of the deceased, who derived her right of succession from 
the senatics-comultum Tertullianum y but they shared the inheritance 
with her. Her claim to share it with them was, however, subsequently 
taken away by a constitution (C. vi. 57. 4) of Gratian, Yalentinian, and 
Theodosius. 


1 . Sed cum ex hoc aenatus-consulto 1. But since grandsons and grand- 
nepotes ad aviie successionem legitimo daughters were not called by this sena- 
jure non vocabantur, postea hoc consti- tus-consvltwm to the legal succession of 
tutionibus principalibus emendatum eat, their grandmother, the omission was 
ut ad similitudineum filiorum filiarumque afterwards supplied by the imperial 
et nepotes et neptes vocentur. constitutions, and grandsons and grand¬ 

daughters were called to inherit, just as 
sons and daughters had been. 

C. vi. 55. 9. 


The constitution enacting this given in the Code is one of Yalen¬ 
tinian, Theodosius, and Arcadius. 


2. Sciendum autem est, hujusmodi sue- 
cessiones quae a Tertulliano et Orphitiano 
deferuntur, capitis deminutione non peri- 
mi, propter illam regulam qua novae 
hereditates legitim® capitis deminutione 
non pereunt, sed ill® sol® qu® ex lege 
duodecim tabularum deferuntur. 


2 . It must be observed that these suc¬ 
cessions, derived from the senatus-con- 
sulto Tertullianum and Orphitianum, are 
not lost by a capitis deminutio . The rule 
is, that legitimate inheritances given by 
the late law are not destroyed by capitis 
deminutio , which affects those only that 
ai*e given by the law of the Twelve 
Tables. 


It is only the minima capitis deminutio which is here spoken of. Any 
one who sustained the maxima or minor deminutio , as he ceased to be 
a citizen, ceased to have any rights of succession. 

3. Novissime sciendum est, etiam illos 3. Lastly, it must be observed, that 

liberos qui vulgo quasiti sunt, ad matris even children born of an uncertain 
hereditatem ex hoc senatus-consulto ad- father are admitted by the senatus-con- 
mitti. svitvm Orphitianum to the inheritance 

of their mother. 

D. xxxviii. 17. 1. 2. 

Justinian afterwards altered this, so as to exclude such children 
from the inheritance of their mother, if she was of high rank ( illustris ), 
or if she had other children born in lawful marriage. (C. vi. 57. 5.) 

4 . Si ex pluribus legitiinis heredibus 4. When there are many legal heirs, 
quidam omiserint hereditatem, vel morte and some renounce the inheritance, cr 
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vel alia causa impediti fuerint quominua are prevented by death, or any other 
a< leant, reliquis qui adierint, accrescit cause, from accepting it, then the por- 
illorum portio; et licet ante decesserint tions of such persons accrue to those 
qui adierint, ad heredes tamen eorum who accept the inheritance: and if any 
pertinet. of those who accept happen to die before¬ 

hand, the portions accruing to them will 
go to their heirs. 

D. xxxviii. 16. 9. 

This paragraph has nothing to do with the 8. C. Orphitianum. It 
refers to the right of accrual enjoyed by all heredes legitimi. If any 
of those called to share an inheritance did not take his share, it was 
divided among all those who entered on the inheritance; and, if any 
of those who had entered died before receiving the share that accrued to 
him, this accruing share passed to his heirs, his interest in it having 
become fixed, and made transmissible to his heirs by his entering on 
the inheritance. 

The following were the principal changes in the law of the succession 
of the agnati. By the law of the Twelve Tables, agnati , i.e. collaterals 
in the same civil family, succeeded in default of sui heredes. Subse¬ 
quently, different classes of persons were allowed to rank as agnati who 
were not so. 1. Emancipated brothers and sisters were allowed to 
rank as agnati by Anastasius, and their children were allowed to do so 
by Jusfianian. 2. Under Justinian, a peculiar order of succession was 
fixed on for persons emancipated; first came their children; secondly, 
their brothers and sisters; thirdly, the ascendant emancipator. 3. Jus¬ 
tinian placed uterine brothers and sisters, and their children, on the 
same footing as consanguinei and their children. 4. The mother was 
allowed to succeed to her children by the senatus-consvltum Tertutr 
lianum , and children to their mother by the senatus-consultum Orphic 
tianum. As this is a subject of some complexity, it is treated separately 
at the end of this note. 5. Grandchildren succeeded to their grand¬ 
mother by a constitution of Valentinian, Theodosius, and Arcadius. 
(Tit. 4. 1.) 

There were also two other points, besides the admission of these 
persons excluded by the strict definition of agnati , in which the law 
underwent alterations. First, the Twelve Tables made no distinction 
of sex in the agnati; the prudentes limited the succession of females to 
the second degree. Justinian restored the law of the Twelve Tables 
on this point, and permitted no distinction of sex. (Tit. 2. 3.) 
Secondly, under the law of the Twelve Tables, there was no devolution 
among the agnati; if the nearest refused, the more remote could not 
come in their place; Justinian permitted such a devolution to take 
place. (Tit. 2. 7.) 

To have a place in the succession under the 8 . C. TertuUianum , the 
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mother must have the jus liberorum, the privileges accorded to free 
persons having three or freed persons having four children, and she 
had not a definite place, but one varying according as there were or 
were not other persons to preclude or share her claim. The chief pro¬ 
visions of the law on this head may be stated as follows: 

We will first consider the position of the mother, having the jus 
liberorum , when the father is dead. 1. If her son died leaving chil¬ 
dren, his children, if in his family, would succeed as mi heredes. But 
these children might be in an adoptive family, and so have no claim, 
previously to Justinian's legislation, to the inheritance of their natural 
father. If there were agnati of the deceased, then the conflict was 
between the mother and these agnati, and the mother excluded them. 
If there were no agnati , then the conflict was between the mother 
and the children as cognati, and the children excluded the mother. 
(D. xxxviii. 17. 2. 9.) If her daughter died leaving children, they 
shared with the daughter's mother under the 8. C. TertuUianum 
(Tit. 4. pr.), and excluded her under a constitution of Gratian. 2. If 
her son or daughter died childless and without brothers or sisters 
living, the mother took. If there was a brother of the deceased, he 
excluded the mother and shared with the sisters, if any. If there were 
no brothers, but there were sisters, the mother shared with them. 
(Tit. 3. 3.) Until we get to the legislation of Justinian, it is only of 
brothers and sisters by the same father, consanguinei (ce), that we are 
speaking. 3. Under the later emperors, previously to Justinian, the 
position of the mother with regard to agnati of the third or a remoter 
degree was changed under a constitution of Constantine. If the 
mother had not the jus liberorum, she was no longer excluded by such 
agnati, but took one-third of the inheritance. If she had the jus liber - 
arum, she no longer excluded them altogether, but only took two-thirds. 
Under a constitution of Theodosius she was placed in the same position 
with regard to a brother of the deceased who had passed out of the 
family. (Tit. 3. 5.) ♦ 

Secondly, we will take the case of the father as well as the mother 
having the jus liberorum being alive. 1. The father took if in the 
same family with the deceased child; but the father might have been 
emancipated or given in adoption, and the deceased child not. Here, 
if there were agnati of the deceased, the mother was excluded if there 
was a brother of the deceased among the agnati ; she shared with 
sisters, and excluded remoter agnati. If there were no agnati, then the 
conflict was between the father as one of the cognati and the mother, 
and then the father excluded the mother. (D. xxxviii. 17. 2. 17.) 2. 
If there was a grandfather and the father was dead, the mother 
excluded the grandfather; but if the father was living and the 
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deceased had been emancipated, then, if the mother was preferred to 
the grandfather, the father would be preferred to the mother (Tit. 3.3), 
and the grandfather to the father. So it was simpler to say that the 
grandfather was preferred to the mother. (D. xxxviii. 17. 5. 2.) It is 
said in the text of Tit. 3. 3. that the mother is preferred to the grand¬ 
father, but not to the father when the conflict is directly between them. 
If the father was living in the case just mentioned, the conflict was not 
between the mother and the grandfather, but between the mother and 
father, and it was through the father that the grandfather was pre¬ 
ferred, just as the mother was preferred to the father when the conflict 
was not between them directly, but between the mother and the agnati 
as noticed in the foregoing case (No. 1). 

Justinian made the following changes affecting the position of the 
mother. 1. He entirely did away with the jus liberorvm , and put all 
1 mothers on an equality. (Tit. 3. 5.) 2. He put emancipated and 
uterine brothers and sisters and their children on a level with coman- 
guinei (ce), and they therefore had to be taken into account when the 
mother's position had to be determined with regard to the brothers and 
sisters of the deceased. 

Some other minor points as to the succession of mothers and children 
are worth noticing. (1) The rule as to there being no devolution 
among agnati did not apply to the mother. If the agnati who preceded 
her refused, she took; if she refused, the agnati whom she preceded 
took. (D. xxxviii. 17. 29.14. 20.) (2) The minima capitis deminutio did 
not interfere with successions under the 8. C. Tertuttianum or Orphiti- 
anum (Tit. 4. 2); and (3) children born of an uncertain father inherited 
from their mother under the 8 . C . Orphitianum (Tit. 4. 3), and their 
mother from them under the 8. C. Tertuttianum (Tit. 3. 7). (4) Mothers 
were excluded from succeeding to their children dying under the age 
of puberty, if they had not provided them with tutors. (Tit. 3. 6.) 

Tit. V. DE SUCCESSIONE COGNATORUM. 

Post suos heredes, eosque quos inter After the sui heredes and those whom 
suos heredes praetor et constitutiones the praetor and the constitutions call to 
vocant, et post legitimos, quorum nu- inherit among the sui heredes, and after 
mero sunt agnati, et hi quos in locum the legal heirs, that is, the agnati and 
agnatorum tarn supradicta senatus- those whom the above-mentioned sena- 
consulta quam nostra erexit constitute, tus-consulta and our constitution have 
proximos cognatos praetor vocat. placed among the agnati, the praetor 

calls the nearest cognati. 

D. xxxviii. 15. 1; D. xxxviii. 7. 2. 4. 

The law of the Twelve Tables recognized only the succession of, (1) 
sui heredes ; (2) agnati ; (3) gentiles If there were no gentiles 9 the inher- 
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itance lapsed to the state. In plebeian families, or rather in such ple¬ 
beian families as were not parts of a plebeian gem , if there were no 
agnati, the inheritance would lapse at once. 

The subject of gentilitas is too obscure, and repays investigation too 
little, to permit us to enter into it here. Probably the original notion 
of gentiles was that of members of some pure uncorrupted patrician 
stock, although not necessarily of the same descent, but bearing the 
same name, and having the same sacra . (See Introd. sec. 2.) Proba 
bly, also, freedmen and clients of gentiles were, in some degTee, consid¬ 
ered as themselves gentiles ; probably if their property was not claimed 
by their patron, it went to the members of his gens, but they had not 
any claim on the property of any other gentilis. We know also that 
there were plebeian gentes , formed probably by the marriage of a patri¬ 
cian with a plebeian before the plebs received the connubium. Members 
of plebeian gentes would, we may suppose, have the rights of gentilitas 
towards other members of the same plebeian gem , but whether they 
had them toward the members of the patrician gem, from which they 
were an offset, is wholly uncertain. Of the mode in which the gentiles 
took the inheritance, we know nothing, nor at how late a period of 
history the gentes were still really in existence. Gaius (iii. 17) treats the 
subject as one of mere antiquarian interest. Probably at the time of 
the praetors’ legislation there were few families that could boast a 
descent so pure and accurately known as to satisfy the requisites of 
gentilitas. At any rate, the praetors felt themselves at liberty to favor, 
in every way, the tie of blood, and they accordingly called the cognati 
to the succession. 


1. Qua parte naturalis cognatio spec- 
tatur; nam agnati capite deminuti, qui- 
que ex his progeniti sunt, ex lege duo- 
decim tabularum inter legitimos non 
habenter, sed a praetore tertio ordine 
vocantur. Exceptis solis tantummodo 
fratre et sorore emancipatis, non etiam 
liberis eorum, quos lex Anastasiana cum 
fratribus integri juris constitutis vocat 
quidem ad legitimam fratris hereditatem 
sive 8oroii8, non aequis tamen partibus, 
sed cum aliqua deminutione quam facile 
est ex ipsius constitutions verbis col- 
ligere. Aliis vero agnatis inferioris gra- 
dus, licet capitis deminutionem passi 
non sunt, tamen eos anteponit, et procul 
dubio cognatis. 


1 . It is the natural relationship that is 
here looked to; thus agnati who have 
undergone a capitis deminutio and their 
descendants are not included among the 
legal heirs by the law of the Twelve 
Tables, but they are called by the praetor 
in the third order. We must except an 
emancipated brother or sister, but not 
their children. For the law of Anas- 
tasius, calling an emancipated brother 
or sister, together with brothers whose 
rights still exist unaltered, to the legal 
succession of their brother or sister, not, 
indeed, giving them an equal share, but 
making a deduction set forth in the con¬ 
stitution, prefers them to all agnati of 
an inferior degree, even though these 
agnati have undergone no capitis demi¬ 
nutio, and, of course, prefers them to all 


cognati. 

Gal. iii. 21. 27; C. v. 30. 4. 
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We have already spoken of this lex Anastasiana in the note to Tit. 2. 
4, and noticed the constitution of 534, by which Justinian admitted as 
agnati the children of emancipated brothers and sisters, and did away 
with the deduction mentioned in the text, namely, that of one-fourth. 

2. Hob eti&m qui per feminini sexols 2. Collateral relations united only by 

personas ex tr&nsverso cognatione jun- the female line are also called by the 
guntur, tertio gradu proximit&tis nomine praetor in the third order of succession, 
praetor ad successionem vocat. according to their proximity. 

Gal. iii. 30 

3. Liberi quoque qui in adoptiva 3. Children, who are in an adoptive 
familia sunt, ad naturalium parentum family, are likewise called in the third 
hereditatem hoc eodem gradu vocantur. order of succession to the inheritance of 

their natural parents. 

Gal. iii. 31. 


Justinian’s change in the law of adoption left the adoptive child, 
unless adopted by an ascendant, in his natural family, and, therefore, 
he could come in as a suus hexes , or agnatm , and not merely as a 
oognatus. But the text would still be applicable to persons adopted by 
an ascendant and to persons sui juris , who arrogated themselves. 


4. Yulgo qmesitos nullum habere ag- 
natum manifestum est, cum agnatio a 
p&tre, cognatio a matre sit: hi autem 
nullum patrem habere intelliguntur. 
Eadem rati one nec inter. se quidem pos- 
sunt videri consanguinei esse, quia con- 
sanguinitatis jus species est agnationis; 
tantum igitur cognati sunt sibi, sicut et 
matris cognatis. Itaque omnibus istis 
ea parte competit bonorum possessio, qua 
proximitatis nomine cognati vocantur. 


4. It is manifest that children bora of 
an uncertain father have no agnati f inas¬ 
much as agnation proceeds from the 
father, cognation from the mother, and 
such children are looked upon as having 
no father. And, for the same reason, 
consanguinity cannot be said to subsist 
between these children, because consan¬ 
guinity is a species of agnation. They 
can, therefore, only be allied to each 
other as cognati by being related by 
their mother; and it is for this reason 
that all such children are admitted to 
the possession of goods, which calls the 
cognati according to their degree of 
proximity. 


D. xxxviii. 8. 2. 4. 


5. Hoc loco et illud necessario admo- 
nendi sumus, agnationis quidem jure 
admitti aliquem ad hereditatem, etsi 
decimo gradu sit, sive de lege duodecim 
tabolarum quueramus, sive de edicto quo 
praetor legitimis heredibus daturum bo- 
norum possessionem pollicetur. Prox¬ 
imitatis vero nomine iis solis praetor 
promittit bonorum possessionem, qui 
usque ad sextum gradum cognationis 

24 


5. Here we may observe, that by right 
of agnation any one may be admitted to 
inherit, although in the tenth degree, 
both by the law of the Twelve Tables, 
and by the edict in which the praetor 
promises that he will give the possession 
of goods to the legal heirs. But the 
pnetor premises the possession of goods 
to cognati according to their proximity 
only as far as the sixth degree of cogna- 
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sunt, et ex septimo a sobrino sobrinaque tion, and in the seventh degree to those 
n&to natseve. cognati who are the children of a second 

cousin. 

D. xxxviii. 16. 2. 2. 4; D. xxxviii. 8. 1. 3; D. xxxviii. 8. 9. 

The agnati were not limited by the tenth degree. (See Tit. 0. 12.) 
This degree is only given as an instance of how far the succession 
might go. But the sixth degree was the limit, with the exception given 
in the text, of the succession of cognati. 


Tit. VI. DE GRADIBUS COGNATIONIS. 

Hoc loco necessarium est exponere que- It is necessary to explain here how the 
madmodum gradus cognationis numer- degrees of cognation are computed ; and 
entur: quare in primis admonendi sumus first we must observe, that one cognation 
cognationem aliam supra numerari, is reckoned by ascending, a second by 
aliam infra, aliam ex transverso, quae descending, and a third by going trans- 
etiam a latere dicitur. Superior cogna- versely, or, as it is also called, collateral- 
tio est parentum, inferior liberorum. ex ly. The cognation reckoned by ascend- 
transversofratrumsororumve,eorumque ingis that of ascendants; that reckoned 
qui quajve ex his progenerantur, et con- by descending is that of descendants; 
venienter patrui, araitae, avunculi, ifiater- that reckoned transversely is that of 
terse. Et superior quidem et inferior brothers and sisters, and their issue, anil 
cognatio a primo gradu incipit; et ea consequently that of uncles and aunts, 
quae ex transverse numeratur, a secundo. whether paternal or maternal. In the 

ascending and descending cognation the 
nearest cognatus is in the first degree; 
in the transverse, the nearest is in the 
second. 

D. xxxviii. 10. 1, pr. and 1. 

1. Primo gradu est supra pater mater, 1. In the first degree are, ascending, 

infra filirus Alia. a father or a mother; descending, a son 

or a daughter. 

D. xxxviii. 10. 1. 3. 

2 . Secundo, supra avus avia, infra 2. In the second degree are, ascending, 
nepos neptis, ex transverso fra ter soror. a grandfather or a grandmother; de¬ 
scending, a grandson or granddaughter; 
in the collateral line, a brother or a 
sister. 

D. xxxviii. 10.1. 4. 

3. Tertio, supra proavus proavia, infra 3. In the third degree are, ascending, 
pronepos proneptis, ex transverso fratris a great-grandfather or a great-grvnd- 
sororisque tilius filia, et convenienter mother; descending, a great-grandson 
patruus amita, avunculus matertera. or great-granddaughter; in the collate- 
Patruus est frater patris, qui Grace ral line, the son or daughter of a brother 
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irarpuoc vocatur; avunculus eat frater 
matria, qui apud Gwcoa preprie /irjrpooc 
et promiscue Ottos dicitur. Amita eat 
patria soror, matertera vero m&tria soror: 
utr&que Octa, vel apud quoad&m rrjBtc 
appeli&tur. 


D. xxxviii. 10.1. 5; 


or aster; and so accordingly are an 
uncle or an aunt, whether paternal or 
maternal. Patruus is a father’s brother, 
called in Greek narp^os ; avunculus is a 
mother’s brother, in Greek wirpuos \ Oeios 
is applied indifferently to either; amita 
is a father’s sister, matertera a mother’s 
sister, and each is called in Greek Qua, 
indifferently, and sometimes njOts- 

). xxxviii. 10. 10. 14. 


Schraeder substitutes in the text Trarpun; and which are the 

forms used in classical Greek. 


4. Quarto gradu, supra abavus aba via, 
infra abnepos abneptis, ex transverso 
fratris sororisque nepos neptis, et con- 
venienter patruus magnus amita magna, 
id est, avi frater et soror; item avuncu¬ 
lus magnus et matertera magna, id est, 
avia frater et soror; consobrinus conso- 
brina, id est, qui qu®ve ex fratribus aut 
sororibus progenefantur. 8ed quidam 
recte consobrinos eos proprie dici pu- 
tant, qui ex duabus sororibus progene- 
rantur, quasi consoroiinos; eos vero qui 
ex duobus fratribus progenerantur, pro- 
prie fratres patrueles vocari: si autem 
ex duobus fratribus filiffi nascuntur, soro- 
res patrueles appellari; at eos qui ex 
fratre et sorore propagantur, amitinos 
proprie dici. Amit® tu® filii consobri- 
num te appellant, tu illos amitinos. 


4. In the fourth degree are, ascend¬ 
ing, a great-great-grandfather, or a 
great-great-grandmother; descending, a 
great-great-grandson, or a great-great- 
granddaughter ; in the collateral line, 
the grandson or the granddaughter of 
a brother or a sister; as also a great- 
uncle or great-aunt, paternal, that is, 
the brother or sister of a grandfather; 
or maternal, that is, the brother or sister 
of a grandmother; and first cousins, that 
is, the children of brothers or sisters; 
but to speak strictly, according to some, 
it is the children of sisters that are prop¬ 
erly called consobrini, as if consoroHni; 
the children of brothers are properly 
fratres patrueles , if males; svrores pa¬ 
trueles, if females ; the children of a 
brother and of a sister are properly ami- 
tini; the children of your amita (aunt 
by the father’s side) call you consobri¬ 
nus, and you call them amitini . 


D. xxxviii. 10. 1. 6. 


We see from the concluding words of this paragraph, that consobrinus 
was used in another sense than its strict one of * one of the children of 
two sisters.’ 


5 . Quinto, supra atavus atavia, infra 
adneptos adneptis, ex transverso fratris 
sororisque pronepos proneptis, et conve- 
nienter propatruus proamita, id est, pro- 
avi frater et soror; pro&vunculus pro- 
matertera, id est, proavi® frater et soror. 
Item fratris patruelis sororis patruelis, 
consobrini consobrin®, amitini amitin® 
filius filia, propior sobrino propior so- 
brina. Hi sunt patrui magni amit® 


5. In the fifth degree are, ascending, 
a great-grandfather’s grandfather, or a 
great-grandfather’s grandmother ; de¬ 
scending, a great-grandson or a great- 
granddaughter of a grandson or grand¬ 
daughter ; in the collateral line, a great- 
grandson or great-granddaughter of a 
brother or sister, as also a great-grand¬ 
father’s brother or sister, or a great¬ 
grandmother’s brother or sister; also, 
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magnsB, avunculi magni materterse mag- the son or daughter of a first cousin, that 
ns filius filia. is, of 9. frater or soror patruelis , of a con - 

sobrinus or ctmsobrina, or of an amitinus 
or amitina; also cousins who precede 
by a degree second cousins, that is, the 
son or daughter of a great-uncle or great- 
aunt, paternal or maternal. 

D. xxxviii. 10. 1. 7. 

Propior sobrino is, to use the exact equivalent, a first cousin once 
removed. He is one degree nearer ( propior) than a sobrinus or second 
cousin. 

0. In the sixth degree are, ascending, 
a great-grandfather’s great-grandfather, 
or a great-grandfather’s great-grand¬ 
mother j descending, the great-grandson 
or great-granddaughter of a great- 
grandson or & great-granddaugb ter; in 
the collateral line, a great-great-grand¬ 
son or a great-great-granddaughter of a 
brother or sister; as also, a great-great¬ 
grandfather’s brother or sister, and a 
great-great-grandmother’s brother or 
sister; also, second cousins, that is, the 
sons and daughters of first cousins in 
general, whether the first cousins are 
sprung from two brothers or two sisters, 
or a brother and a sister. 

D. xxxviii. 10. 3. 

The nomenclature proper to the different degrees stops here, because 
the sixth degree was the limit of cognation. 

7. Hactenus ostendisse sufiiciet, que- 7. It is sufficient to have shown thus far 
madmodum gradus cogn&tionis numer- how degrees of cognation are reckoned; 
entur; namque ex his palam est intelli- and, from the examples given, the more 
gere quemadmodum ulteriores quoque remote degrees may be computed; for 
gradus numerare debeamus, quippe each generation always adds one degree; 
semper generata quaeque persona gra- so that it is much easier to determine in 
dum adjiciat: ut longe facilius sit respon- what degree any person is related to 
dere quoto quisque gradu sit, quam another than to denote such person by 
propria cognationis appellatione quem- his proper term of cognation. 

quam denotare. 

D. xxxviii. 10. 10. 9. 

8. Agnationia quoque gradus eodem 8. The degrees of agnation are 

modo numerantur. reckoned in the same manner. 

9. Sed cum magis verltas oculata fide 9. But as truth is fixed in the mind 
quam per aures animis hominum infigi- much better by the eye than by the ear, 
tur, ideo necessarium duximus post we have thought it necessary to subjoin, 
n&rr&tionem gr&duum etiam eos present! to the account given of the degrees, a 


6 . Sexto gradu, supra tritavus trita- 
via, infra trinepos trineptis, ex trans- 
vei’so fratris sororisque abnepos abnep- 
tis, et convenienter abpatruus abamita, 
id est, abavi frater et soror, abavunculus 
abmatertera, id est, abavise frater et 
soror. Item sobrini sobrinceque, id est, 
qui quaeve ex fratribus vel sororibus 
patruelibus vel consobrinis vel amitinis 
progenerantui*. 
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fibre inscribi, quatenus possint et auri- table of them, that the young student, 
bos et oculorum inspectione adolescentes both by hearing and by seeing, may 
perfectissimam graduum doctrinam gain a perfect knowledge of them, 
adipisci. 

Justinian intended that a scheme of relationship should be here in¬ 
serted ; but as the degrees of relationship are sufficiently obvious, it is 
scarcely necessary to place a scheme before the eyes of the modern 
reader. 


10 . niud cerium eat, ad serviles cog- 
nationes illam partem edicti, qua proxi- 
mit&tis nomine bonorum possessio pi*o- 
mittitur, non pertinere; nam nec ulla 
antiqua lege talis cognatio computabn- 
tnr. Sed nostra constitutions quam pro 
jure patronatus fecimus (quod jus usque 
ad nostra tempora satis obscurum atque 
nnbe plenum et undique confusum fuerat) 
et hoc humanitate suggerente concessi- 
mus, ut m quis in servili consortio con- 
stitntus liberum vel liberos habuerit sive 
ex libera sive ex servilis conditionis mu* 
liere, vel contra serva mulier ex libero 
vel servo habuerit liberos cujuscumque 
sex os, et ad libertatem his pervenienti- 
bus, et ii qui ex servili ventre nati sunt 
libertatem meruerint, vel dum mulieres 
libei* erant, ipsi in servitute eos habue- 
rint, et postea ad libertatem pervenerint: 
nt hi omnes ad successionem patris vel 
matris veniant, patronatus jure in hac 
parte sopito. Hos enim liberos, non 
solum in snorum parentuin successionem, 
sed etiam altei*um in alterius mutuam 
successionem vocavimus: ex ilia lege 
specialiter eos vocantes, sive soli inveni- 
anfcur qui in servitute nati et postea 
manumissi sunt, sive una cnm aliis qui 
post libertatem parentum concepti sunt, 
sive ex eodem patre vel ex eadem matre, 
sive ex aliis, ad similitudinem eonim qui 
ex ju8tu» nuptiis procreati sunt. 


10. It is certain that the part of the 
edict in which the possession of goods is 
premised according to the degree of 
preximity, does not apply to servile cog¬ 
nation, which was not recognized by any 
ancient law. But, by our constitution 
concerning the right of patronage, a 
right hitherto so obscure, so cloudy and 
confused, we have enacted, from a feel¬ 
ing of humanity, that if a slave shall 
have a child or children, either by a free 
woman or a slave, and reciprocally if a 
female slave shall have a child or 
children of either sex by a freeman or a 
slave, then if the father and mother are 
enfranchised, and the children, whose 
mother was a slave, become also free, or 
if the children of a free mother have a 
slave as father, and this slave afterwards 
attain his freedom, these children shall 
all succeed to their father or mother, the 
right of patronage in this case lying dor¬ 
mant. And we have called these chil¬ 
dren to succeed not only to their parents, 
but also mutually to each other, and that 
whether they have all been born in servi¬ 
tude and afterwards enfranchised, or 
whether they succeed with others who 
were conceived after the enfranchise¬ 
ment of their parents; and also whether 
they have all the same father and 
mother, or have a different father or 
mother, exactly as would be the case 
with the issue of parents legally married. 


D. xxxviii. 8. 1, 2. 


Not even in the case of emancipated slaves did the law recognize 
the claims of the kin of the slave to succeed to him; all went to the 
patron if there were no sui heredes. 

11 . Repetitis itaque omnibus quae jam 11. To recapitulate what we have 
tradidimus, apparet non semper eos qui said on this subject, it appears that those 
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parem gradum cognationis obtinent, 
pari ter vocari; eoque ampliufi ne eum 
quidem qui proximior Bit cognatus, 
semper potiorem esse. Cum enim prima 
causa sit suorum beredum et eorum 
quos inter suos heredes jam enumeravi- 
mus, apparet pronepotem vel abnepotem 
defuncti potiorem esse quam fratrem aut 
patrem matremque defuncti; cum alio- 
quin pater quidem et mater (ut supra 
quoque tradidimus) primum gradum 
cognationis obtineant, frater vero secun¬ 
dum, pronepos autem terfcio gradu sit 
jcognatus, et abnepos quarto. Nec inte¬ 
rest in potestate morientis fuerit, an non, 
quod vel emancipatus vel ex emancipate, 
aut feminino sextl propagatus est. 


D. xxxviii. 

12. Amotis quoque suis heredibus, et 
quos inter suos heredes vocari diximus, 
agnatus qui integrum jus agnationis 
h&bet, etiamsi longissimo gradu sit, ple- 
rumque potior habetur quam proximior 
uognatus; nam patrui nepos vel prone- 
pos avunculo vel matertewe praefertur. 
Totiens igitur dicimus, aut potiorem 
haberi eum qui proximiorem gi*adum 
cognationis obtinet, aut pariter vocari 
eos qui cognati sunt, quotiens neque 
suorum heredum jure quique inter suos 
heredes sunt, neque agnationis jure ali- 
quis prffifeiri debeat, secundum ea quae 
tradidimus. Exceptis frati*e et sorore 
emancipatis, qui ad successionem fra** 
trum vel sororum vocantur; qui et si 
capite deminuti sunt, tamen pr»feruntur 
ceteris ulterioris gradus agnatis. 


Gai. ill. 27. 29 


who ai*e in the same degree of cognation 
are not always called equally to the suc¬ 
cession ; and further, that even the 
nearest in degree of cognation is not 
always preferred. For, as the first place 
is given to sui heredes, and to those who 
are numbered with them, it is evident 
that the great-grandson or great-great- 
grandson is preferred to the brother or 
even the father or mother of the de¬ 
ceased, although a father and mother (as 
we have before observed) are in the first 
degree of cognation, a brother in the 
second, a great-grandson in the third, 
and a great-great-grandson in the fourth; 
neither does it make any difference 
whether the descendants were under the 
power of the deceased at the time of his 
death, or out of his power, either by 
being themselves emancipated, or by 
being the children of those who were so, 
nor whether they were descended by 
the female line. 

10 .1. 2. 

12. But, when there are no sui heredes , 
nor any of those who are called with 
them, then an agnatus who has retained 
his full rights, although he be in the 
most distant degree, is generally prefer¬ 
red to a cognatus in a nearer degree; 
thus the grandson or great-grandson of 
a paternal uncle is preferred to a ma¬ 
ternal uncle or aunt. Thus, when we 
say that the nearest in degree of cogna¬ 
tion is called to the succession, or if there 
be many in the same degree, that they 
are ail called equally, we only say so be¬ 
cause there are no sui heredes, nor any 
of those who are called with them, nor 
any one who ought to be preferred by 
right of agnatio according to the princi¬ 
ples we have laid down. And we must 
notice the exception made in the case of 
an emancipated brother and sister who 
are called to the succession of their 
brothers and sisters; for, although they 
have suffered a capitis deminvtio, they 
are nevertheless preferred to all agnati 
of a more remote degree. 

; C. v. 80. 40. 
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Tit. VII. DE SUCCESSIONE LIBERTORUM. 


Nunc de libertorum bonis videamus. 
Olim itaque licebat liberto patronum 
euum irapune testamento praeterire ; nam 
ita demum lex duodecim tabularum ad 
hereditatem liberti vocabat patronum, si 
intestatus mortuus esset libertus nullo 
suo heiede relicto: ituque intestate quo- 
que mortuo liberto, si is suum heredem 
reliquisset, patrono nihil in bonis ejus 
juris erat. Et si quidem ex naturalibus 
libeiis aliquem suum heredem reliquis- 
set, nulla videbatur querela; si vero 
adoptivus filius fuisset, aperte iniquum 
erat nihil juris patrono superesse. 


Gn. iii. 


We will now speak of succession to 
freedmen. A freedman might formerly, 
with impunity, omit in his testament any 
mention of his patron, for the law of the 
Twelve Tables called the patron to the 
inheritance only when the freedman died 
intestate without leaving any suus heres. 
Therefore, though he had died intestate, 
yet if he had left a suus heres, the patron 
had no claim upon his estate. And when 
the suus heres was a natural child of the 
deceased, the patron had no cause of 
complaint; but when the suus heres was 
only an adopted son, it was manifestly 
unjust that the patron should have no 
claim. 

39, 40. 


The law of the Twelve Tables regulated the succession to enfranchised 
slaves as follows: an enfranchised slave had no agnati , for he belonged 
to no civil family; but he might marry and found a family of his own, 
and then his children would be his sui kerdes, or he might gain sui herdes 
by adoption. If he died intestate, his sui herdes succeeded to him; and 
in default of sui herdes the patron, or, if the patron were dead, the chil¬ 
dren of the patron, took the place of agnali , and received the inherit¬ 
ance. The enfranchised slave had, however, full power to make a tes¬ 
tament, and might pass over both his own sui herdes and his patron. 
A female slave, however, if emancipated, could not exclude the patron 
from her inheritance; for she could have no sui herdes , being a woman; 
and as she was always, on account of her sex, considered under the 
tutela of her patron, she was incapable of making a testament, unless 
with the consent of her patron. (Ulp. Reg. 29. 2; Gai. iii. 43.) 


1 . Qua de causa, postea praetoris edic- 
tohaw;juris iniquitas emendata est. Sive 
enim facie bat testamentum libertus, 
jubebatur ita testari ut patrono partem 
dimidiam bonorum suorum relinqueret, 
et si aut nihil aut minus parte dlmidia 
reiiquerat, debatur patrono contra ta- 
bulas testament! partis dimidise bonorum 
poflsessio; sive intestatus moriebatur 
suo herede relicto filio adoptivo, debatur 
aeque patrono contra banc suum here¬ 
dem partis dimidise bonorum possessio. 
Prodesse nutem liberto solebant ad ex- 
cludendum patronum naturales liberi, 
non solum quos in potestate mortis tem- 


1. This unfairness in the law was there¬ 
fore afterwards amended by the edict of 
the praetor. Every freedman who made 
a testament was commanded to make 
such a disposition of his property as to 
leave one-half to his patron ; and, if the 
testator left him nothing, or less than a 
half, then the possession of half was giv¬ 
en to the patron contra taMUas. And if 
a freedman died intestate, leaving an 
adopted son as his suus heres , still the 
possession of a half was given to the 
patron. But the patron was excluded 
by the natural children of a freedman, 
not only by those in his power at the 
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time of his death, but by those children 
also who had been emancipated, or giv¬ 
en in adoption, provided that they were 
instituted heirs for any part, or, in cam 
they were omitted, had demanded the 
possession contra tabula a, under the prae¬ 
torian edict. For disinherited children 
did not ever exclude the patron. 

Gai. iii. 41. 

The praetor considered it hard that a testament, or sui heredes gained 
by adoption, or by the marriage of a wife in manu, should exclude the 
patron. This was to exclude him by purely voluntary acts of the slave. 
If the slave had children really born to him, that constituted a good 
reason why the patron should be excluded, and in this case the praetor 
did not interfere. It is to be observed that the praetor left the law as it 
was if it was a patrona , or a female child of the patronus, who was 
excluded (Gai. iii. 49 ; Ulp. Reg. 29. 4) ; but by the lex Papia Poppeea 
women with a certain number of children were placed on a level with 
men in this respect. 


pore h&bebat, sed etiam emancipati et 
in adoptionem dati, si modo ex aliqua 
parte scripti heredes erant, autprseteriti 
contra tabulas bonorum possessionem ex 
edicto petierant; nam exheredati nullo 
modo repellebant patronum. 


2 . Postea lege Papia adaucta sunt jura 
patienorum qui locupletiores libertos 
habebant; cautum est enim ut ex bonis 
ejus qui sestertium centum millium pa- 
trimonium reliquerat, et pauciores quam 
tres liberos habebat, sive is testamento 
facto sive intestato mortuus erat. virilis 
pars patrono deberetur. Itaque, cum 
unum quidem filium filiamve heredem 
reliquerat libertus, perinde pars dimidia 
debebatur patrono, ac si is sine ullo filio 
tiliave testatus decessisset: cum vero 
duos duasve heredes reliquerat, tertia 
pars debebatur patrono. Si tres relique¬ 
rat, repellebatur patronus. 


Gai. 


2 . But afterwards the rights of patrons, 
who had wealthy freedmen, were en¬ 
larged by the lex Papia , which provides 
that he shall have one equal share in the 
distribution of the effects of his freedman, 
whether dying testate or intestate, if the 
freedman has left a patrimony of a hun¬ 
dred thousand sesterces, and fewer than 
three children. Thus, if a freedman 
possessed of such a fortune has left only 
one son or daughter as heir, a half is due 
to the patron, exactly as if the deceased 
had died testate, without having any son 
or daughter. But, when there aie two 
heirs, male or female, a third part only 
is due to the patron ; and when there are 
three, the patron is wholly excluded, 
iii. 42. 


3. Sed nostra constitute quam pro om¬ 
nium notione Graeca lingua compendioeo 
tractatu h&hito composuimus, ita hujus- 
modi causas definivit ut si quidem liber¬ 
tus vel liberta minores centenariis smt, id 
est, minus centum aureis habeant sub- 
stantiam (sic enim legis Papiae summam 
interpretati sumus, ut pro mille sester- 
tiis unus aureus computetur), nullum 
locum habeat patronus in eorum suc- 
cessionem, si tamen testamentum fece- 
rint; sin autem intestati decesserint 
nullo liberorum relicto, tunc pati*onatus 


3. But our constitution, published in a 
compendious form, and in the Greek 
language, for the benefit of all nations, 
established the following rules. If a 
freedman or freed woman are less than 
centenarii, i.e. when the fortune does 
not reach a hundred aurei (the amount 
at which we estimated the sum men¬ 
tioned in the lex Papia, counting one 
aureus for a thousand sesterces), the 
patron shall not be entitled to any share 
in the succession, provided the deceased 
has made a testament. But where a 
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jns (quod erat ex l<ege duodecim tabu- 
larum) integrum reservavit. Cum vero 
majores centenariis sint, si heredes vel 
bouorum posses&ores liberos habeant, 
ave unum sive plures cujuscumque 
sexus vel grad us, ad eos suecessionem 
parentum deduximus, patronis omnibus 
una cum eua progenie semotis; sin 
autem sine liberis decesserint, si quidem 
intestati, adomnem hereditatem patronos 
patronasque vocavimus. Si vero testa- 
mentum quidem fecerint, patronos autem 
vel patron as praeterierint, cum nullos 
liberos babe rent, vel habentes eos exhe- 
redaverint, vel mater sive avus maternus 
eos proeterierit, ita ut non possint argui 
inofficiosa eorum testamenta, tunc ex 
nostra constitutions per bonorum pos¬ 
sessionem contra tabulas, non dimidiam 
(ut an tea) aed tertiam partem bonorum 
liberti consequantur, vel quod deest eis 
ex constitutione nostra repleatur, si 
quando minus tertia paite bononim 
Buorum libertus vel liberta eis relique- 
rit; ita sine onere, ut nec liberis liberti 
libertseve ex ea parte legata vel fidei- 
commissa praestentur, sed ad coheredes 
hoc onus redundaret: multis aliis casi- 
bus a nobis in praefata constitutione 
congregatis quos necessaries esse ad 
hujusmodi juris dispositionem perspexi- 
mus, ut tarn patroni patronseque quam 
liberi eorum, nec non qui ex transverso 
latere veniunt usque ad quintum gra- 
dum, ad suecessionem libertorum vocen- 
tur, sdcut ex ea constitutione intelligen- 
dum est, ut si ejusdem patroni vel 
patrons, vel duorum duarum pluriumve 
liberi sint, qui proximior est ad liberti 
aeu libertae vocetur suecessionem, et in 
capita non in stirpes dividatur successio, 
eodem modo et in iis qui ex transvei'so 
latere veniunt servando, Pene enim 
consonantia jura ingenuitatis et liberti- 
nitatis in successionibus fecimus. 


freed man or woman dies intestate, and 
without children, the right of patronage 
is maintained undiminished, and is as 
it formerly was, according to the law 
of the Twelve Tables. But if a freed 
person leave more than a hundred aurei, 
and has one child or several, whatever 
be their sex or degree, as his heirs or 
the possessors of his goods, such child 
or children shall succeed their parent to 
the exclusion of every patron and his 
issue; but if he die without children 
and intestate, we have called the patrons 
or patronesses to his whole inheritance. 
If he has made a testament, omitting 
his patron, and has left no children, or 
has disinherited them, or if a mother 
or maternal grandfather has omitted 
them, so however that such testaments 
cannot be attacked as inofficious, then, 
according to our constitution, the patron 
shall succeed by a possession contra tabic- 
las, not to a half as formerly, but to the 
third part of the estate of the deceased 
freedman, or shall have any deficiency 
made up to him in case the freed man or 
woman has left him a less share than a 
thii-d of his or her estate. But this 
thii*d part shall not be subject to any 
charge, so much so that it shall not 
furnish anything towards any legacies 
or fideicommissa, even though given for 
the benefit of the children of the de¬ 
ceased ; but the whole burden shall fall 
exclusively on the co-heira of the patron. 
In the same constitution we have col¬ 
lected many other decisions which we 
thought necessary to settle the law on 
the subject. Thus, patrens and patron¬ 
esses, their children and collateral rela¬ 
tions, so far as the fifth degree, are 
called to the succession of their freed- 
men and freedwomen, as may be seen 
in the constitution itself. And, if there 
be several children, whether of one, two, 
or more patrons or patronesses, the near¬ 
est in degree is called to the Succession 
of the freedman or freed woman; and 
the estate is divided per capita and not 
per stirpes. It is the same with colla¬ 
terals; for 'we have made the laws of 
succession almost the same as regards 
persons free bom and enfranchised 
slaves. 
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Doing away with all distinction of sex, and making the claim of the 
patrona the same as that of the patronus , and the position of the Uberta 
the same as that of the libertus , Justinian thus regulates the succession 
ab intestato: first come the children of the freedman, whether in his 
power or not, or even if bom before he was enfranchised; then, if he 
has no children, come the patron and his descendants; in default of 
these, the collaterals of the patron to the fifth degree. If the freedman 
has children, he can make any testament he pleases; if he has not, he 
can only make what testament he pleases provided his fortune is less 
than one hundred aurei; if it is no more, he must leave the patron one 
unencumbered third, or the law will give his third contra tabula*. 


4. Sed h®c de iis libertinis hodie 
dicenda sunt, qui in civitatem Romanam 
pervenerunt, eum nec sunt alii liberti, 
simul dedititiis et Latinis sublatis; cum 
Latinorum legitim® successions null® 
penitus erant, qui, licet ut liberi vitam 
Buam peragebant, attamen ipso ultimo 
spiritu simul animam atque libertatem 
amittebant, et quasi servorum ita bona 
eorum jure quodammodo peculii ex lege 
Junia manumissores detinebant. Postea 
vero senatus-consulto Largiano cautum 
fuerat, ut liberi manumissoiis non nomi- 
natim exheredati facti extraneis heredi- 
bus eorum in bonis Latinorum praepo- 
nerentur. Quibus supervenit etiam divi 
Trajani edictum, quod eumdem homi- 
nem, si invito vel ignorante patrono ad 
civitatem venire ex beneficio principis 
festinavit, faciebat vivum quidem civem 
Romanum, Latinum vero morientem. 
Sed nostra constitution, propter hujus- 
modi conditionum vices et alias difficul- 
tates, cum ipsis Latinis etiam legem 
Juniam et senatus-consultum Largia- 
num et edictum divi Trajani in perpe- 
tuum deleri censuimus, ut omnes liberti 
civitate Romana fruantur, et mirabili 
modo quibusdam adjectionibus ipsas 
via8 qua in Latinitatem ducebant, ad 
civitatem Romanam capiendam trans- 
posuimus. 


4. What we have said relates in these 
days to fmdmen who are citizens of 
Rome; for there are now no others, 
there being no more dedititii or LatinL 
And the Latini never enjoyed any legal 
right of succession; for although they 
lived as free, yet, with their last breath, 
they lost at once their life and liberty': 
and their goods, like those of slaves, 
were claimed by their manumittor, as a 
kind of peculiiwn, by virtue of the lex 
Junia Norbana. It was afterwards pro¬ 
vided by the senatue-coTisultum Largi- 
anum , that the children of a manumit¬ 
tor, not disinherited by name, should, 
in the succession to the goods of a Latin, 
be preferred to any strangers whom a 
manumittor might institute his heirs. 
The edict of the Emperor Trajan fol¬ 
lowed, by which, if a slave, either against 
the will or without the knowledge of 
his patron, had obtained Roman citi¬ 
zenship by favor of the emperor, he 
was regarded as free during his life, 
but at his death was looked on as a 
Latin. But we, being dissatisfied with 
the difficulties attending these changes 
of condition, have thought proper, by 
our constitution, for ever to abolish the 
Latini, and with them the lex Junia, the 
senatus-coneulturn Largianum, and the 
edict of Trajan; so that all freedmen 
whatever become citizens of Rome. 
And we have happily contrived, by 
some additional depositions, that the 
manner of conferring the freedom of 
Latins has now become the maimer of 
conferring Roman citizenship. 


Gal iii. 56-58. 63-65. 71-73; C. vii. 6. 
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Latini Juniani. See Bk. i. Tit. 5. 3. 

Senatus-consulto Largiano. This senatus-consultum was passed in the 
time of Claudius, and in the consulate of Lupus and Largus. (Gai. iii. 
63-67.) A® we might infer from the text, the rights of the children of 
the patron to the succession of a Latinus Junianus remained if they 
were disinherited in any other way than by name. 

By the edict of Trajan the rights of the patron were, in the case 
mentioned in the text, restored at the death of a Latinus exactly as if 
the Latinus had never become a citizen by imperial rescript. (Gai. iii. 
72.) As to the modes in which a Latinus could acquire the rights 
of full citizenship, see note on Bk. i. Tit. 5. 3. 


Tit. Yin. DE ASSIGNATIONE LIBERTORUM. 


In gumma, quod ad bona libertorum, 
admonendi gumus censuisse senatum, 
ut quamvis ad omnes patroni liberos qui 
ejufidem gradus sunt, aequaliter bona 
libertornm pertineant, tamen licere pa- 
renti uni ex liberis assignare libertum: 
ut post mortem ejus solus is patronus 
babeatur cui assigTiatus est, et ceteri li- 
beri qui ipsi quoque ad eadem bona, 
nulla assignatione interveniente, pa- 
rieter admitterentur, nihil juris in iis 
Iwnis habcant; sed ita demum pristin- 
ium jus redpiont, si is cui assignatus est 
decesserit nullis libeiis relicUs. 


Finally, with regard to the goods of 
freedmen, we must remember that the 
senate has enacted, that although the 
goods of freedmen belong equally to all 
the children of the patron who are in the 
same degree, yet a parent may assign a 
freedman to any one of his children, so 
that, after the death of the parent, the 
child, to whom the freedman was assigned, 
is alone considered as his patron, and the 
other children, who would have been 
equally admitted had there been no as¬ 
signation, are wholly excluded. But if 
the child to whom the assignation has 
been made, dies without issue, they re¬ 
gain their former right. 


D. xxxviii. 4. 1. 

The senate enacted this by the consultuxn mentioned in paragr. 3. 


1. Nec tan turn libertum, sed etiam li- 1. Not only a freedman, but a freed- 
hertam, et non tantum filio nepotive, sed woman may be assigned, and not only 
etiam filiae neptive assignare permittitur. to a son or gTandson, but to a daughter 

or granddaughter. 

D. xxxviii. 4. 1, and 3.1. 2. 


But it was necessary that the child or grandchild should be in the 
power of the patron. 


2 . Datur autem haec nssignandi facul- 
tas ei qui duos pluresve liberos in potes- 
t&te habebit, ut iis quos in potestate ha- 
bet, assignare ei libertum libertamve 
liceat. Unde quserebatur, si eum cui 


2 . The power of assigning freed per¬ 
sons is given to him who has two or 
more children in his power, and it is to 
children in his power that a father 
may assign a freedman or freed woman 
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assignaverit postea emancipaverit, num Hence the question arose, supposing a 
evanescat assignatio? Sed placuit eva- father assigned a freedinan to his son, 
nescere, quod et Juliano et aliis plena* and afterwards emancipated that son, 
que visum est. , whether that assignment would be de¬ 

stroyed. It has been determined that it 
is destroyed; such was the opinion of 
Julian and of most others. 

D. xxxviii. 4. 1, and 13. 1. 

The smatw-mnsidtum did not allow the patron to give the freedmen 
new heirs, but only to give a preference to particular heirs. If the 
children passed out of the power of the patron, they would cease to be 
heirs of the freedman. 

3. Nec interest testamento quis as- 3. It makes no difference, whether the 
signet an sine testamento, sed etiam assignment of a freedman be made by 
quibuscumque verbis patronis hoc per- testament, or without a testament. And 
mittitur face re ex ipso senatus-consulto, patrons may make it in any terms what- 
quod Claudianis temporibus factum est ever, by virtue of the smatiLS-ccmsiUtwH 
Suillo Rufo et Osterio Scapula consuli- passed in the time of Clandian, in the 
bus. consulship of Suillus Rufus and Osteriua 

Scapula. 

D. xxxviii. 4.1, pr. and 3. 

The date of this smatw-amsidtum is given as a.d. 45. 

Just as any expression of the wishes of the patron sufficed to make 
an assignation, so any expression of a contrary wish sufficed to revoke 
it. (D. xxxviii. 4. 1. 4.) 

Tit. IX. DE BONORUM POSSESSIONIBUS. 

The system of bonorum possessions 
was introduced by the praetors as an 
amendment of the ancient law, not only 
with regard to the inheritances of intes¬ 
tates, as we have said above, but of 
those also who die after making a testa¬ 
ment. For if a posthumous stranger 
were instituted heir, although he could 
not enter upon the inheritance by the 
civil law, inasmuch as his institution 
would rot be valid, yet by the praetorian 
law he might be made the possessor of 
the goods, because he received the as¬ 
sistance of the praetor. Such a person 
may now, by our constitution, be legally 
instituted heir as being no longer unrec¬ 
ognized by the civil law. 

Gil. ii. 242; D. i. 1. 71; D. xxxviii. 6. 1. 


Jus bonorum possessions introductum 
est a praetore, emendandi veteris juris 
gratia. Nec solum in intestatorum he- 
reditatibus vetus jus eo modo praetor 
emendavit, sicut supra dictum est, sed 
in eorum quoque qui testamento facto 
decesserint; nam si alienus postumus 
heres fuerit institutes, quamvis heredi- 
tatem jure civili adire non poterat, cum 
institutio non valebat, honorario tamen 
jure bonorum possessor efficiebatur, vi¬ 
delicet cum a praetore adjuvabatur: sed 
et is a nostra constitutions hodie recte 
heres instituitur, quasi et jure civili non 
incognitas. 
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The jus civile knew of no other mode of succession than that of those 
who were strictly heredes. The praetor introduced a new mode, that 
by giving possession of the goods. This was, in its origin, merely 
placing the person best entitled in at least temporary possession of the 
Jiereditas in case this possession was disputed: and then the praetor 
being thus called on to admit to the possession, in process of time reg¬ 
ulated this admission by the feeling of natural justice which it was 
part of his province to entertain, and admitted, in many cases, those 
whose blood gave a claim, in preference to those whom the course of 
the civil law marked out. He did not, indeed, admit any one whom 
the law expressly rejected; for the praetor could not openly violate the 
law ; but when the law was silent, the praetor took advantage of this 
silence to admit persons whom the law passed over. (D. xxxvii. 1.12.1.) 
He never gave the dominium Quiiitarium in any of the goods of the in¬ 
heritance, but only the dominium bonitarium (see Introd. sec. 62), i.e., 
he made all that constituted the inheritance a part of the goods (* in 
bonis ’) of the person to whom he gave the possession, and then usuca¬ 
pion gave this person the legal ownership. 

1. Aliqu&ndo tamen neque emendandi 1, But- the praetor sometimes bestows 
Deque impugnandi veteris juris, sed the possession of goods ith a wish not 
magis confiramndi gratia pollicetur bon- to amend or impugn the old law, but to 
orum possessionem; nam illis quoque, confirm it; for he gives possession, 8e- 
qui recte facto testamento heredes insti- cundem tabulas to those who are ap- 
tuti sunt, dat secundum tabulas bonorum pointed heirs by regular testament. He 
possessionem. Item ab intestato suos also calls sui heredes and agnati to the 
heredes et agnatos ad bonorum posses- possession of the goods of intestates, and 
sionem vocat; sed et remota quoque yet the inheritance would be their own 
bonorum possessione, ad eos pertinet by the civil law, although the praetor 
hereditas jive civili. did not interpose his authority. 

Gaj. iii. 34 ; D. xxxvii. 1. 6. 1. 

^ The ^erstnj'to whom the praetor gave the bonorum possessio could make 
Tise- of interdict (see Introd. sec. 107) beginning with the words 
1 Quorum bonorum and as this was the readiest way of procuring the 
praetor’s aid in being placed in possession, the heir might be glad to 
adopt it, though the possessio bonorum did not give him, as it did 
others, a title to succeed, which he would not otherwise have had. 

In cases provided for by the edict the praetor gave possession in the 
exercise of his executive authority (possessifx^ictalis ). If there were 
special circumstances in the case, the prfrfbfc would, after hearing 
opponents, give a special possession (possessio decretalis) which was not 
always protected by the interdict Quorum bonorum , but might be pro¬ 
tected only by an interdict forbidding forcible eviction. (D, xxxviii. 
6. 14; xxxvii. 1. 3. 8; xliii. 4.) 
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2 . Quos autem praetor solus vocal ad 
hereditatem, heredes quidem ipso jure 
non fiunt, nam praetor heredem facere 
non potest: per legem enim tantum vel 
similem juris constitutionem heredes 
fiunt, veluti per senatus-conaulta et con- 
stitutiones principales ; sed cum eis prae¬ 
tor d&t bonorum possessionem, loco 
heredum constituuntur et vocantur bo¬ 
norum possessors. Adhuc autem et 
alios complures gradus praetor fecit in 
bonorum possessionibus dandis, dum id 
agebat ne quis sine successor morere- 
tur; nam angustissimis finibus const! - 
tutum per legem duodecim tabularum 
jus percipiendarum hereditatum pi*aetor 
ex bono et aequo dil&tavit. 


2 . But those whom the praetor alone 
calls to an inheritance, do not in law be¬ 
come heirs, inasmuch as the praetor can¬ 
not make an heir, for heir are made 
only by law, or by what has the effect 
of a law, as a senatus-oonsultum or an 
imperial constitution. But when the 
praetor gives any one the possession of 
goods, they stand in the place of heirs, 
and are called the possessors of the 
goods. The praetors have also devised 
many other orders of persons to whom 
the possession of goods may be granted, 
from a wish to insure that no man should 
die without a successor. In short, the 
l ight of succeeding to inheritances, which 
was confined within very narrow limits 
by the law of the Twelve Tables, has been 
extended by the praetors in conformity to 
the principles of justice and equity. 


Gai. iii. 18. 25. 82. 


3. Sunt autem bonorum possessiones 
ex testamento quidem hae: prima, qu« 
praeteritis liberie datur, vocaturque 
contra tabulas; secunda, quam omnibus 
jure scriptis heredibus praetor pollicetur, 
ideoque vocatur secundum tabulas. Et 
cum de testamentis prius locutus est, ad 
intestatos transitum fecit: et primo loco 
suis heredibus, et iis qui ex edicto prae- 
toris inter suos connumerantur, dat bon¬ 
orum possessionem quae vocatur unde 
liberi; secundo legitimis heredibus; 
tertio decern personis quas extraneo man- 
umissori praeferebat. Sunt autem de¬ 
cern personae hae: pater mater, avus 
avia tarn pate mi quam matemi; item 
filius filia, nepoe neptis tarn ex filio quam 
ex filia; frater soror, sive consanguinei 
sunt sive uterini. Quarto cognatis prox- 
imis, quinto turn quern ex familia, sexto 
patrono et patronae liberisque eorum et 
parentibus, septimo viro et uxori, octavo 
cognatis manumissoris. 


3. The testamentary poesesaiona of 
goods are these. First, that which is 
given to children passed over in the 
testament; this is called contra tabulas. 
Secondly, that which the praetor pro¬ 
mises to all those legally instituted heirs, 
and is therefore called possesstosecundum 
tabulas. After having spoken of these, 
he passes on to intestacies; and first he 
gives the possession of goods, called 
unde liberi to the sui heredes, or to those 
who by the praetorian edict are num¬ 
bered among the sui heredes; secondly, 
to the legal heirs; thirdly, to the ten 
persons who were preferred to a patron, 
if a stranger; and these ten persona 
were, a father; a mother; a grandfather 
or grandmother, paternal or maternal ; 
a son; a daughter; a grandson or grand¬ 
daughter, as well by a daughter as by 
a son; a brother or sister, either con¬ 
sanguine or uterine. Then, fourthly, he 
gave the possession of goods to the 
nearest cognati; fifthly, ‘turn quem ex 
familia to the nearest member of the 
family of the patron; sixthly, to the 
patron or patroness, and to their children 
and parents; seventhly, to a husband 
and wife; eighthly, to the cognati of the 
manumittor. 


Gai. iii. 26, 27. 30 ; D. xxxviii. 6. 1. 
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The various kinds of possessions of goods may be divided according 
as they were testamentary (ex testamento) or ab intestato. Under the 
lirst head comes the two kinds called contra tdbulas and secundum 
tabulas. 

1. The possessio contra tabulas was given, as it is said in the text, to 
children passed over in the testament* It was not given against the 
testament of women, as they had no sui heredes. (D. xxxvii. 4. 4. 2.) 

2. The possessio secundum tabulas was given not only when the testa¬ 
ment was in due form and valid, but also when it would have had no 
effect according to the civil law. The praetor gave the possession though 
the testament was defective in form, as, for instance, if it contained no 
families mancipatio or nuncupation. (Ulp. Reg. 28. 6. See Bk. ii. 
Tit. 10.) The praetor, again, only required that the testator should 
have been capable of making a testament at the time he made it and 
at his' death, without regard to the intermediate time. (See Bk. ii. 
Tit. 10; D. xxxvii. 11. 1. 8.) He permitted the institution of the 
posthumons child of a stranger (see Bk. ii. 13), and .would, in cases 
where a gift was conditional, place the heir or legatee in possession of 
the goods while the condition was pending, and remove him if the 
condition was not fulfilled. (D. xxxvii. 11. 5.) 

The possessio secundum tabulas was not given until after that contra 
tdbulas, that is, not until it was ascertained that there were no children 
passed over, or that they had made no claim within the time fixed by 
law. (D. xxxvii. 11. 2.) 

If there was no testament, the praetor gave the possession under one 
of the following heads: Unde liberi—Unde legitimi — Unde decern per - 
tones—Unde cognati—Turn quem ex familia—Unde liberi patroni patronos- 
que el parentes eorum—Unde vir et uxor—Unde cognati manunnissoris. 

These are given in the text in the order in which they occurred in 
the edict; and those beginning with unde are in that form, by a con¬ 
traction for ea pars edicti unde liberi vocantur; unde legitimi vocantur , etc. 

Four only have reference to the succession of persons of free birth: 
Unde liberi , unde legitimi , unde cognati , unde vir et uxor. The other four 
are only applicable to freedmen. 

1. The possessio unde liberi was given to the sui heredes and those 
called with them, in case there was no testament, or one wholly in¬ 
operative. If there was a testament' not allowed to operate, the pos¬ 
sessio would be that contra tabulas. 

2. That unde legitimi was given to all those who would be the heirs of 
the deceased by law, that is, to those summoned to the succession by 
the law of the Twelve Tables, and those placed in the same rank by 
subsequent legislation. Turn, quem ei heredem esse oporteret, si intestatus 
mortuus esset. (D. xxxviii. 7. 1.) It included the sui heredes , if they 
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did not apply within the shorter time prescribed to them as mi heredes , 
the agnati, those placed by the constitutions in the rank of agnatic tho 
mother under the senatus-conszUtum Tertullianum , the children under 
the senatus-consultum Orphitianum 9 and the patron and his children 
as the heredes legitlmi of their liberties. 

3. That unde decern personae was given to the ten persons mentioned 
in the text in preference to a stranger who might have emancipated 
a free person, after having acquired him in mancipio for the purpose of 
the fictitious sale necessary to emancipation. This emancipation made 
the emancipator the patron, and gave him rights of succession, which 
the praetor postponed by the edict. 

4. The possessio unde cognati created a new class of persons interested 
in the succession by ties of blood which gave no claim except under the 
edict. The sui heredes and legitimi , if they had omitted to come in 
within the time prescribed to them, might come in as cognati. 

5. The possessio turn quem ex familia was given to the nearest mem* 
ber of the family of the patron, in default of the sui heredes taking 
under the unde legitimi. The words are an abridgment of part of the 
edict, 1 turn quem ex familia patroni proximum opertebit zocabo. 1 For the 
first two words is read sometimes tanquam , sometimes turn qua ; but 
turn quem is much the most intelligible reading. 

0. The possessio unde liberi patroni patroneeque et parentes eorum was 
given to the descendants of the patron, whether they had been in the 
power of the patron or not, and to the ascendants, whether the patron 
had been in their power or not—thus going a step beyond the last* 
mentioned possession, which was only given to a person in the family 
of the patron. This is as probable an account as any of the use of 
this and the last possessio ; but so little is known respecting them, that 
we cannot be certain how they were applied. 

7. The posesssio unde zir et uxor gave husband and wife reciprocal 
rights of succession. The only mode in which one married person 
succeeded by the jus civile to the goods of another was when the wife 
passed into the power of her husband by in manum conventio. The 
husband and wife succeeded in default of cognati. 

8. The possessio unde cognati manumissoris was given to all the blood 
relations of the patron. In the possession given exclusively with 
reference to the goods of freedmen, it was the same as with those given 
alike of the goods of free persons and of freedmen; any one who might 
have applied for an earlier possession might, if he failed to do so 
within the prescribed time, apply for a later possession, in the terms 
of which he was included. Thus the quem proximum might apply 
as for the possessio unde liberi patroni , etc., and both he and one of the 
liberi patroni might have applied for that unde cognati manumissoris . 
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If there was no one to whom possession of goods could be given, the 
right to the goods devolved to the people, and, in times of the later 
emperors, to the fiscus . (Si nemo sit , ad quern bonorum possessio perlinere 
possit, aut sit quidem , sed jus suum omiserit, popvlo bona deferuntur ex lege 
Julia caducaria.) (Ulp. Reg. 28. 7.) 


4. Sed eas quidem prsetoria introduxit 
jurisdictio A nobis tamen nihil incu- 
riosum praetermissum est; sed nosti*is 
constitutionibus omnia corrigentes, con- 
' tra tabulas quidem et secundum tabulas 
bonorum possessiones admisimus, ut- 
pote necessari&s constitutas, nec non &b 
intestato unde liberi et unde legitimi 
bonorum possessiones. Quae autem in 
praetoris edicto quinto loco posita fuerat, 
id est unde decern person^, earn pio 
proposito et compendioso sermone super- 
vacuam ostendimus. Cum enim prsefata 
bonorum possessio decern personas prae- 
ponebat extraneo manumissori, nostre 
constitutio quam de emandpatione lib- 
erorum fecimus, omnibus parentibus 
eisdemque manumissoribus contracta 
fiducia manumissionem facere dedit, ut 
ipsa manumissio eorum hoc in se habeat 
privilegium, et supervacua fiat supra- 
dicta bononim possessio. Sublata igitur 
prsefata quinta bonorum possessione, in 
gradum ejus sextam an tea bonorum pos¬ 
sessionem induximus, et quin tarn fecimus 
quam praetor proximis cognatis polli- 
cetur. 


5. Cumque antea fuerat septimo loco 
bonorum possessio turn quem ex familia, 
et octavo unde liberi patroni patronaeque 
et parentes eorum, utramque per con- 
stitutionem nostram quam de jure pat- 
ronatus fecimus, penitus vacuavimus. 
Cum enim ad similitudinem successionis 
ingenuorum, libertinonim successiones 
posuimus, quas usque ad quintum tan- 
tummodo gradum coarctavimus, ut sit 
aliqua inter ingenuos et libertinos differ¬ 
entia, sufficit eis tarn contra tabulas 
bonorum possessio quam unde legitimi 
et unde cognati, ex quibus possunt sua 
jura vindicare, omni scnipulositate et 

25 


4. Such are the possessions of goods 
introduced by the praetor’s authority. 
We ourselves, who have passed over 
nothing negligently, but have wished 
to amend everything, have admitted by 
our constitutions as indispensably nec¬ 
essary, the possession of goods contra 
tvbuLas and secundum tabulas, and also 
the possessions ab intestato, called unde 
liberi and unde legitimi; but with a 
kind intention, and in a few words, we 
have shown that the possession called 
unde decern personcB , which held the 
fifth place in the pr® tor’s edict, was 
superfluous; for ten kinds of persons 
were therein preferred to a patron of a 
stranger; but by our constitution on 
the subject of the emancipation of 
children, parents themselves are the 
manumittors of their children, as if un¬ 
der a fiduciary contract, which has now 
become an understood part of the man¬ 
umission, so that this privilege belongs 
necessarily to the manumission they go 
through, and the possession unde decern 
personae is now useless. We have sup¬ 
pressed it therefore, and, putting the 
sixth in its place, have now made that 
the fifth, by which the praetor gives the 
succession to the nearest cognati . 

5. As to the possession turn quem ex 
familia, formerly in the seventh place, 
and the possession unde liberi patroni 
patronaeque et parentes eorum, in the 
eighth, we have now annulled them both 
by our constitution concerning the right 
of patronage. And having made the 
successions' of libertini like those of in- 
genui, except that we have limited the 
former to the fifth degree, so that there 
may still remain some difference be¬ 
tween them, we think that the posses¬ 
sions contra tabulas, unde legitimi, and 
unde cognati may suffice for the ingenui 
to vindicate their rights; all the subtle 
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inextricabili errore istarum duarum 
bonorum possessionum resoluto. 

6. Aliam vero bonorum possessionem 
quae unde vir et uxor appellatur, et 
nono loco inter veteres bonorum poses- 
siones posita fuerat, et in suo vigore 
servavimus, et altiore loco, id est sexto, 
earn posuimus; decima veteri bonorum 
possessione, quae erat unde cognati man- 
umissoris, propter causas enarratas me- 
rito sublata, ut sex tantummodo bono¬ 
rum posseseiones ordinarise permaneant 
sua vigore pollentes. 

7. Septima eas secuta, quam optima 
ratione pr®tores introduxerunt: novis- 
sime enim promittitur edicto iis etiam 
bonorum possessio, quibus ut detur, lege 
vel renatus-consulto vel constitutione 
comprehensum est. Quam neque bono¬ 
rum posses8ionibus quae ab intestato 
.veniunt, neque iis quae ex testamento 
sunt, praetor stabili jure connumeravit; 
sed quasi ultimum et extraordinarium 
auxilium, prout res exigit, accommoda- 
vit scilicet iis qui ex legibus, senatus- 
consultis constitutionibusve principum 
ex novo jure, vel ex testamento vel ab 
intestato, veniunt. 


and intricate niceties of those two kinds 
of possessions, turn quern ex fainilia and 
unde patroni, being done away with. 

6. The other possession of goods, 
calied vir et uxor , which held the ninth 
place among the ancient possessions, we 
have preserved in full force, and have 
given it a higher place, namely, the 
sixth. The tenth of the ancient posses¬ 
sions, called unde cognati manumissoris, 
has been deservedly abolished for rea¬ 
sons already given; and there now, 
therefore, remain in force only six ordin¬ 
ary possessions of goods. 

7. To these a seventh possession has 
been added, which the prfetors have 
most properly introduced. For by the 
last disposition of the edict, possession 
of goods is promised to all those to 
whom it is given by any law, seJiatus- 
eonsultum, or constitution. The praetor 
has not positively numbered this posses¬ 
sion of goods either with the possessions 
of the goods of intestates, or of peisons 
who have made a testament; but has 
given it, according to the exigence of 
the care, as the last and extraordinary 
resource of those who are called to the 
successions of intestates, or under a tes¬ 
tament by any particular law, senatus- 
con&uZtum, or, in later times, by an im¬ 
perial constitution. 


D. xxxviii. 14.1. pr. and 2. 


The difference between the possessio quibus ut detur , lege vel senatus- 
consulto vel constitutione comprehensum est , or, as it was sometimes 
called, the possessio turn quibus ex legibus (Theoph. Paraphr.) and the 
possessio und legitimi , was, that the first was given when the law, etc., 
expressly declared that the possession of goods was to be given; the 
latter when the law, etc., gave the hereditas , and the praetor gave the 
possessio. It was, for instance, by means of the possession uti ex legibus , 
that the patron took concurrently with the children of the Ubertus by 
virtue of the lex Papia Poppcea. 


8. Cum igitur plures species succes- 
sionum praetor intrbduxisret, easque per 
ordinem disposuisret, et in unaquaque 
specie successionis saepe plures extent 
dispari gradu personae; ne actiones 
creditorum differrentur, sed haberent 


8. The praetor, having thus introduced 
and arranged in order many kinds of 
successions, and as persons in different 
degrees of relationship are often found 
in the same place with regard to the 
succession, thought fit to limit a certain 
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quos convenirent, et ne facile in posses-^ 
sionem bonorum defuncti mitterentur, et 
eo modo sibi consulerent, ideo petend® 
bonorum possessioni certum tempos 
praefinivit. Liberis itaque et p&rentibus 
tarn n&turalibus quam adoptivis in 
petenda bonorum possessione anni spa- 
tium, ceteris centum dierum dedit. 


time for demanding the possession of 
goods, that the actions of creditors 
might not be delayed, but there might 
be a proper person against whom to 
bring them, and that the creditors might 
not possess themselves of the effects of 
the deceased too easily, and consult 
solely their own advantage ; the praetor 
therefore fixed a certain time within 
which the possession of the goods was 
to be demanded, if at all. To parents 
and children, whether natural or adop¬ 
ted, he allowed one year, within which 
they must either accept or refuse the 
possession. To all other persons, agnail 
or cognati , he allows only a hundred 
days. 


D. xxxviii. 9. 1, pr. and 12. 


The species successionum correspond to the different possessions. 


9. Et si intra hoc tempus aliqnis bono¬ 
rum possessionem non petierit, ejusdem 
grad us personis acci*escit; vel si nemo 
sit deinceps, ceteris bonorum possession¬ 
em perinde ex successorio edicto poili- 
cetur, ac si is qui praecedebat ex eo nu- 
mero non esset. Si quis itaque delatam 
sibi bonorum possessionem repudiaverit, 
non quousque tempus bonorum posses¬ 
sion! prsefinitum excesserit, expectatur; 
sed statim ceteri ex eodem edicto admit- 
tuntur. In petenda autem bonorum pos¬ 
sessione dies utiles singuli considerantur. 


9. And if any person entitled do not 
claim possession within the time limited, 
his right of possession accrues first to 
those in the same degree with himself; 
and if there be none, the praetor, by the 
successory edict, gives the possession to 
the next degree, exactly as if he who 
preceded had no claim at all. If a man 
refuses the possession of goods when it 
is open to him, there is no necessity to 
wait until the time limited is expired, 
but the next in succession are instantly 
admitted under the same edict. In reck¬ 
oning the time allowed for applications 
for the possession of goods, we only 
count those days which are utiles. 


D. xxxvii. 1. 3. 9 j D. xxxvii. 1. 4. 5} D. xxxviii. 9. 1. 6. 8. 10; D. xxxviii. 15. 2. 


10. Sed bene anteriores principes et 10. Former emperors have wisely pro- 
huic causa) providerunt, ne quis pro pe- vided that no person need trouble him- 
tenda bonorum possessione curet; sed self to make an express demand of the 
quocumque modo, si admittentis earn possession of goods; for if he has in any 
indicium intra statuta tamen tempora manner signified within the appointed 
ostenderit, plenum habeat earum bene- time, his wish to accept the succession, 
ficium. he shall enjoy the full benefit of it. 

C. vi. 9. 8, 9. 

Only those dies which were considered utiles which were subsequent 
to the person entitled to the possession being aware of his right, and 
which were not days on which magistrates did not transact business 
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(dies nefasti). Demand of possession was to be made before a magis¬ 
trate, that is, before the praetor in the city, and the presses in the prov¬ 
ince ; for the possession did not devolve, like the hereditas , by course 
of law, but had to be expressly asked for within a prescribed time. A 
particular formality in the terms of the demand was held necessary, 
the applicant having to say, * da mihi kanc bonorum possessionem' 
(Theoph. Paraphr .), until a constitution of the Emperor Constantius 
(C. vi. 9. 9) permitted the application to be made in any terras, and 
before any magistrate, and another constitution excused those whom 
ignorance of what was the proper course, or whom absence prevented 
from making an application. (Cod. vi. 9. 8.) In the time of Justinian 
there was no application before a magistrate; any act that manifested 
the wish to have the possession was enough. 

Sometimes the possession of goods was said to be given sine re, as 
opposed to cum re. (Gai. iii. 35; Ulp. Reg. 28. 13.) The possession 
might be claimed, in many cases, by persons who were entitled to enter 
on the inheritance as heirs under the civil law. If these persons entered 
on the inheritance without demanding possession of the goods, the 
right to this possession devolved, at the expiration of the time in which 
they might have claimed it, to the next class entitled to it. But if the 
person standing next in the order of praetorian succession demanded 
the • possession in such a case, he received it, but only sine re, i.e. he 
was placed in the legal position of possessor of the goods, but did not 
really have any share in those goods which formed the inheritance of 
the heir under the civil law. 


As we have now finished the subject of successions db intestate , as 
treated of in the Institutes, and seen the system prevailing when the 
Institutes were published, this is the most natural place to notice 
briefly the complete change introduced by the 118th and 127th Novels, 
which were issued respectively in the years 543 aud 547. By this 
sweeping change, the difference between the possessio bonorum and here- 
ditas , and that between agnati and cognati, were entirely suppressed, 
and three orders of succession were created: the first, that of descen¬ 
dants ; the second, that of ascendants; the third, that of collaterals. 
(1.) The descendants succeeded, whether emancipated or not, and 
whether adoptive or natural, to the exclusion of all other relations, and 
without distinction of sex or degree. When they were iu the first de¬ 
gree, they shared the inheritance per capita ; when in the second, they 
shared it per stirpes. (2.) If there were no descendants, the succession 
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belonged to the ascendants, except that, when there were brothers or 
sisters of the whole blood, the ascendants shared the inheritance with 
them, each person who had a claim to succeed taking an equal share. 
When there were no such brothers or sisters, the nearest ascendant 
took, excluding the more remote; if two or more ascendants of the 
same degree were not in the same line, that is, were partly in the pa¬ 
ternal, partly in the maternal line, then the ascendants of one line 
took one half, and the ascendants of the other took the other half, al¬ 
though there might be more of the same degree in one line than in the 
other. (3.) If there were no ascendants, then came, first, brothers and 
sisters of the whole blood, then brothers and sisters of the half blood, 
no distinction being made between consanguinei , -cp, and uterini, -ce. 
The children of a deceased brother or sister were allowed to represent 
their deceased parent, and to receive the share that parent would have 
received; but the grandchildren of a brother or sister were not allowed 
to represent their grandfather or grandmother. If there were no 
brothers and sisters, or children of brothersi and sisters, the nearest re¬ 
lation, in whatever degree, succeeded; if there were several in the 
same degree, they shared the inheritance per capita . 


Tit. X. DE ACQUISITIONE PER ARROGATIONEM. 

Est et alterius generis per universita- There is also another kind of universal 
tem successio, quae neque lege duodecim succession, introduced neither by the 
tabularrum, neque prsetoris edicto, sed eo law of the Twelve Tables, nor by the 
jure quod consensu receptum est, intro- edict of the prastor, but by the law which 
ducta est. rests on general consent. 

Gil. iii. 82. 

We now pass to other modes of acquiring per universitatem. And the 
first is that of arrogation. 

1. Ecce enim, cum paterfamilias sese 1. For if the father of a family gives 
in arrogationem dat, omnes res ejus cor- himself in arrogation, his property cor¬ 
porates et incorporates, quaeque ei debit® poreal or incorporeal, and the debts due 
sunt, arrogatori antea quidem pleno jure to him, were formerly acquired in full 
acquirebantur, exceptis iis qu® per cap- ownership by the aiTogator, with the 
itis deminutionem pereunt, qu&les sunt exception only of those things which 
operarum obligations et jus agnationis. were extinguished by the capitis demi- 
Usus etenim et ususfructus licet his antea nutio , as the obligation of services and 
connumerabantur, attamen capitis demi- the rights of agnation. Formerly, use 
nutione minima eos tolli nostra prohibuit and usufruct were numbered among 
constitutio. these, but one of our constitutions pre¬ 

vents their extinction by the minima 
deminutio. 

Gal. iii. 82. 82; C. iii. 83. 16, pr. and 1, 2. 
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Graius remarks that the property of the wife who passed in manum 
tin was acquired by her husbaud exactly as fully as that of the pater¬ 
familias was by the person who arrogated him. Everything belonging 
to them passed to the husband or arrogator, except only those things 
which were ipso facto destroyed by the change of status, as, for example, 
services, which, as the price of his freedom, the freedman bound him¬ 
self by oath to render to the patron, operantm obligations , were due to 
him personally, and were no longer due if the patron passed into the 
power of another. The ties of agnation were also lost by the change 
of status, as the person arrogated passed out of his civil family. 


2. Nunc autem nos eamdem acquisi- 
tionem quse per arrogationem fiebat, 
co&rct&vimus &d similitudinem natur- 
aliom parentum; nihil et enim aliud, 
nisi t&ntummodo ususfructus, tam natur- 
alibus patribus quam adoptivis per filios- 
familias acquiritur in iis rebus quse 
extnnaecuB filiis obveniunt, dominio eis 
integro servato. Mortuo autem filio 
arrogato in adoptiva familia, etiam do¬ 
minium ejus ad arrogatorem pertransit, 
nisi supersint alise personae quae ex con- 
stitutione nostra patrem, in iis quae ac- 
quiri non possunt, antecedunt. ' 


2. At the present day acquisitions by 
aiTogation are restrained within the 
same limits as acquisitions by natui-al 
parents. Neither natural nor adoptive 
parents now acquire anything but the 
usufruct of those things which come to 
their children from any extraneous 
source, the children still retaining the 
dominium. But, if an arrogated son 
dies in his adoptive family, then Ihe 
property also will pass to the arrogator, 
provided there exist none of those per¬ 
sons who, by our constitution, are pre¬ 
ferred to the father in the succession of 
those things which are not acquired by 
him. 


The order of succession fixed by later emperors and Justinian to the 
goods of the filiusfamiUas coming to him from his mother, from legacies, 
gifts, or sources other than the father (peculium adventitium , which 
could not be acquired by the father, but only the usufruct of which 
passed to him), was—1. His children; 2. His brothers or sisters; 3. 
His ancestors, the father taking before the grandfather. (C. vi. 61. 3. 


4. 6; C. vi. 59.11.) 

3. Sed ex diverso, pro eo quod is 
debuit qui se in adoptionem dedit, ipso 
quidem jure arrogator non tenetur, sed 
nomine tilii convenietur; et si noluerit 
eum defendere, permittitur creditoribus 
per competentes nostros magistratus 
bona qu® ejus cum usufructu futura 
fuissent, si se alieno juri non subjecisset, 
possidere et legitimo modo ea disponere. 


Qai. 


3. On the other hand, an arrogator is 
not directly bound to satisfy the debts of 
his adopted son, but he may be sued in 
his son’s name; and if he refuse to an¬ 
swer for his son, then the creditors may, 
by order of the proper magistrates, 
seize upon and Bell in the manner pre¬ 
scribed by law those goods, of which 
the usufruct, as well aB the property, 
would have been in the debtor, if he had 
not made himself subject to the power 
of another, 
iii. 34. 
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The arrogator succeeded to all the rights of action for debt which 
the person arrogated had, but not to the debts. For the arrogator was 
iu the position of a father, who was not bound by the obligations of a 
son. But the property of the arrogated son was held answerable for 
the debts, and the praetor, creating a sort of restitutio in integrum in 
favor of the creditor, gave an action against the arrogated as if the 
capitis minutio had not not taken place ; and then, if the arrogator did 
not guarantee the creditors, the praetor put the creditors in possession 
of the goods brought by the arrogated to the arrogator, with leave to 
sell them. (D. iv. 5. 2. 1; Gal. lii. 84.) 


Tit. XI. DE EO CUI LIBERTATIS CAUSA BONA 
ADDICUNTUR. 

Accessit novas casus successions ex A new species of succession has been 
constitutione divi Marci: nam si ii f qui added by the constitution of the Em- 
libertatem acceperunt & domino in tea- peror Marcus Aurelius. For, if those 
t&mento ex quo non aditur hereditas, slaves, to whom freedom has been given 
velint bona sibi addici libertatum con- by the testament of their master, under 
aervandarum cw iwi, audiuntur. which testament no one will accept the 

inheritance, wish that the property 
should be adjudged to them, in order 
that effect may be given to the dis¬ 
position for their enfranchisement, their 
request is granted. 

D. xl. 4. 50, pr. and 1. 

If no heres ex testamento accepted the inheritance, it devolved to the 
keredes ab intestate, and if no heres ab intestate accepted it, it devolved to 
the flscus ; if the fiscus would not accept it, the creditors could have the 
goods of the deceased sold for their benefit. But if the deceased had 
by testament or codicil given freedom to any slaves, then, after the 
inheritance had been successively rejected by the keredes ex testamento , 
the keredes ab intestate , and the fiscus , application might be made to have 
the goods given up to the applicant instead of being sold by the credi¬ 
tors, the applicant undertaking to enfranchise the slaves, and to satisfy 
the creditors, and then the applicant became the bonorum possessor , 
though not the owner, of all the property of the deceased. If the inheri¬ 
tance was accepted by any heir, or if there were no slaves to whom the 
deceased had left their liberty, then this addictio could not take place. 

Gaius makes no mention of this mode of acquisition per universitatem 
a circumstance used to fix his date, as showing that he wrote before the* 
lime when Marcus Aurelius issued the rescript contained in the next 
paragraph. j 
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1. Et itadivi M&rci rescripto ad Popi- 
lium Rufum continetur. Verba rescripti 
ita se habent: * Si Virginio Valenti, qui 
testamento suo liberfcatem quibusdam 
adscripsit, nemine successore ab intes¬ 
tate existente, in ea causa bona ejus esse 
coeperunt ut veniri debeant, is cujus de 
ea re notio est, aditus rationem desiderii 
tui habebit: ut libertatum, tam earum 
quse directo quam earum qu® per speci- 
em fideicommisst relict® sunt, tuenda- 
rum, gratia addicantur tibi, si idonee 
creditoribus caveris de solido quod cui- 
que debetur soivendo. Et ii quidem 
quibus dii-ecta libertas data est, perinde 
liberi erunt ac si hereditas adita esset; 
ii autem quos heres manumittere roga- 
tus est, a te libertatem consequentur: ita 
nt, si non alia conditione velis bona tibi 
addici, quam ut etiam qui directo liber¬ 
tatem acceperunt, tui liberti fiant; nam 
huic etiam voluntati tu®, si ii quorum 
de statu agitur consentiant, auctorit&tem 
nostrum accommodamus. Et ne hujus 
recriptionis nostr® emolumentum alia 
ratione irritum fiat, si fiscus bona agnos- 
cere voluerit, et ii qui rebus nostris 
attendunt, scient commodo pecuniano 
pneferendam libertatis causam, et ita 
bona cogenda ut libertas iis salva sit, qui 
earn adipisci potuerunt si hereditas ex 
testamento adita esset.' 


1. Such is the effect of a rescript 
addressed by the Emperor Marcus to 
Popilius Rufus, in the following terms : 
‘ If the estate of Virginius Valena, who 
by testament has given their freedom to 
certain slaves, must necessarily be sold, 
there being no successor ab intestate , then 
the magistrate who has the cognizance of 
the affair shall upon application attend 
to your request, that, for the sake of pm- 
serving the liberty of those to whom it 
was given, either directly or by a fidei- 
commissum. the estate of the deceased 
may be adjudged to you, on condition 
that you give good security to the credi¬ 
tors that their claims shall be satisfied 
in full. And all those, to whom freedom 
was given directly, shall then become 
free, exactly as if the inheritance had 
been entered upon ; but those whom the 
heir was ordered to manumit shall obtain 
their freedom from you only. However, 
if you do not wish that the goods of the 
deceased should be adjudged to you on 
any other condition than that those 
slaves also who i*eceived their liberty 
directly by testament shall become your 
freed men, and if those who are to re¬ 
ceive their freedom agree to this, we am 
willing that your wishes in this respect 
shall be complied with. And, lest you 
ahould lose the benefit of this our re¬ 
script in another way, namely by the 
property being seized on behalf of the 
imperial treasury, be it known to the 
officers of our revenue, that the gift of 
liberty is to be attended to mom than 
our pecuniary advantage; and seizure 
shall be made of the property in such a 
way as to preserve the freedom of those 
who would have been in a situation to 
obtain it, h*d the inheritance been 
entered on under the testament.' 


D. zL 5. 2, and 4. 8.11,12.17. 

By a constitution of Gordian, it was declared that the rescript of 
Marcus Aurelius extended to cases in which a stranger, and not one of 
the slaves of the deceased, applied for the addiction. (C. vii. 2. 6.) 

When the inheritance was not rejected, but accepted by the heredesab 
intestate or by the fiscus , the fiscus , so far as regards the enfranchise¬ 
ment of the slaves, was placed by the latter part of this rescript in a 
.different position from that which was occupied by the heredes ab inles* 
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tato ; whichever accepted it, the addictio could not take place, but the 
fiscal was ordered to fulfil the wishes of the deceased, while the heredes 
ah intestate were at liberty to disregard them. 


2. Hoc rescripto subventurn est et 
libertatibus et defunctis, ne bona eorum 
a creditoribus posaideantur et veneant. 
Certe si fuerint hoc de causa bona ad- 
dicta, cessat bonorum venditio: extitit 
enim defunct! defensor, et quidem idone- 
us, qui de solido creditoribus cavet. 


D. xlii. 4. 


2. This rescript is meant to favor 
both the gift of liberty and also the de¬ 
ceased testator, whose effects it prevents 
being seized and Bold by creditors: for, 
of course, when goods are thus adjudged, 
in order that liberty may be preserved, 
there cannot be a sale by creditors, for 
there is some one to answer for the de¬ 
ceased, who is solvent, and gives securi¬ 
ty to the creditors for the full satisfac¬ 
tion of their claims. 

2, and 5.3. 


3. In primis hoc rescriptum to ties lo- 8. This rescript is applicable whenever 
cum habet, quo ties testamento libertates freedom is conferred by testament. But 
d&tse sunt. Quid ergo si quis intestatus what if a master dies intestate, having 
decedens codicillis libertates dederit, bequeathed freedom to his slaves by 
neque adita sit ab in testa to hereditas f codicils, and the inheritance ah intestate 
favor constitutions debebit locum ha- be not entered upon 1 The benefit of the 
bere. Certe si testatus decedat, et codi- constitution shall extend to this case ; of 
cillia dederit libertatem, competere earn course, if the deceased dies testate, free- 
nemini dubium est. dom given by codicils is effectual. 

D. xl. 5. 2. 


4. Tunc enim constitution! locum esse 4. The words of the constitution show, 
verba ostendunt, cum nemo successor ab that it is then in force, when there is no 
intestato existat; ergo quamdiu incertum successor ah intestate . Therefore, as long 
erit utrum existat an non, cessabit con- as it remains doubtful, whether there be 
stitutio. Si cert urn ease coeperit nemi- or be not a successor, the constitution is 
nem extare, tunc erit constitutioni locus, not applicable; but when it is certain 

~ that no one will enter upon the succes¬ 

sion, it then takes effect. 

D. xl. 5. 4. 

5. Si is qui in integrum restitui potest, 5. If a person who has a right to be 

abstinuerit se ab hereditate, quamvis placed again inexactly the same position 
poteqt in integrum restitui, potest admit- he once held, should abstain from taking 
ti constitutio et bonorum addictio fieri, the inheritance, here too the constitution 
Quid ergo si, post addictionem liberta- is applicable, and an adjudication of the 
turn conservandarum causa factam, in goods may be made. Supposing then, 
integrum sit rest!tutus? Utique non erit after an adjudication has been made for 
dicendum revocari libertates, quae semel the sake of preserving liberty, the heir 
competierunt. is restored to his former position; still 

the freedom is not to be revoked, since 
it has been once gained. 

D. xl. 5. 4.1, 2. 

The case contemplated is that of a minor under 25 years, who was 
heres ah intestato. If he had accepted the inheritance at once, he would 
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have taken it without any of the burdens, such as gifts of liberty, with 
which it was charged by the testament, which had become of no effect. 
But if he refused to accept it, and the slaves were enfranchised by 
addiction being granted, then when the minor attained the age of 25, 
and was*entitled to the restitutio in integrum , was the freedom gained 
by the slaves to be revoked ? Justinian says, undoubtedly not. The 


inheritance would be restored to 
could not be taken away again. 

6. Haec constitutio libertatum tuenda- 
rum causa introducta eat j ergo si liber- 
t&tes nullse sunt d&tse, cessat constitutio. 
Quid ergo si vivus dederit libertates, vel 
mortis causa, et ne de hoc qusratur 
utrurn in fraudem creditorum an non 
factum sit, idcirco velint sibi addici bona, 
an audiendi sunt ? Et magis est ut au- 
diri debeant, etsi deficiant verba consti- 
tutionis. 


See Bk. i. Tit. 6. 


the minor, but liberty once given 


6. This constitution was intended to 
make gifts of liberty effectual; and, 
therefore, when freedom is not given, 
the constitution is not applicable. Sup¬ 
pose, then, a master has given freedom 
to his slaves either inter vivos or mortis 
causa , and to prevent any question aris¬ 
ing whether the creditors have been 
defrauded, the slaves intended to be 
enfranchised should petition, that the 
goods of the deceased may be adjudged 
to them; is this to be allowed 1 And we 
think that we ought, on the whole, to 
say that it is, although the constitution 
is silent on the point. 


7. Sed cum multas divisiones ejusmodi 
constitution! deesse perspeximus, lata 
est a nobis plenissima constitutio, in qua 
mult® species collate sunt, quibus jus 
hujusmodi successionis plenissimum est 
effectum: quas ex ipsa lectione constitu¬ 
tions potest quis cognoscere. 


7. Perceiving that the constitution was 
deficient in many respects, we have pub¬ 
lished a very complete constitution, con¬ 
taining many previsions, which complete 
the legislation on this kind of succession, 
and which may be easily learnt by 
reading the constitution itself. 


C. vii. 2. 15, pr. 1, and foil. 


The chief changes made by this constitution were—1. That even if 
the goods had been sold by the creditors, the addictio might still be 
made within a year from the sale, which was rescinded on the appli¬ 
cant guaranteeing the creditors; 2. That the addictio might be made 
if the applicant offered a composition satisfactory to the creditors, 
instead of payment in full; 3. That some only of the slaves need be 
enfranchised if the property did not admit of all being enfranchised; 
and 4. That while, if several persons, having an equal right to apply, 
asked for an addictio , they became joint possessors of the goods; if they 
applied one after the other, the first applicant was preferred. 
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Tit. XII. DE SUCCESSIONIBUS SUBLATIS, QVJE FIE- 
BANT PER BONORUM YENDITIONEM, ET EX SENA- 
TUS-CONSULTO CLAUDIANO. 


Erant ante prsedictam successionem 
olira et alise per universit&tem succes- 
aiones: qu&iis fuerat bonorum emptio, 
qu® de bonis debitoris vendendis, per 
moltas ambages fuerat introducta, et 
tunc locum habebat quando judicia ordi- 
naria in usu fuerunt. Sed cum extra- 
ordiuariis judiciis posteritas usa est, ideo 
cum ipsia ordinariis judiciis etiam bono¬ 
rum venditiones expiraverunt. Et tan- 
tummodo creditoribus datur officio j udicis 
bona possidere, et prout utile eis visum 
fuerit ea disponere: quod ex latioribus 
Digestorum libris perfectius apparebit. 


Thei*e were formerly other kinds of 
universal succession prior to that of 
which we have just spoken; such was 
the sale of goods which was employed 
to sell with numberless formalities the 
goods of debtors. It continued as long 
as the judicia ordinaria were in use; 
but afterwards, when the judicia extrar 
ordinaria were adopted, the sale of goods 
passed away with the judicia ordinaria. 
Creditors can now do no more than pos¬ 
sess themselves of the goods of their 
debtors by order of a judge, and dispose 
of them as they think proper. The sub¬ 
ject will be found treated of more at 
length in the larger work of the Digest. 


Gai. iii. 77-81; D. xlii. 5; C. vii. 72. 9. 


This bonorum emptio per universitatem , one of the praetorian inodes of 
execution (see Introd. sec. 108), was a transfer of the entire property 
of the debtor to the person who, in consideration of receiving it, would 
undertake to pay the largest proportion of the claims of the creditors. 
The creditors might apply for permission to have the goods sold in 
this way, not only when the debtor was dead, but (1) when he fraudu¬ 
lently hid himself, so that he could not be summoned before the magis¬ 
trate; or (2) when he was absent, and no one appeared to defend his 
cause; or (3) if, after having been condemned, he did not satisfy the 
claims of the creditors within the time allowed by law; or (4) if he had 
made a cessio bonorum , i.e. had himself abandoned all his property to 
his creditors, as he was allowed to do by the lex Julia. (Gai. iii. 78.) 
The vendUio bonorum was held to carry with it the iufamy of the 
debtor. The creditors were first placed by the praetor in possession of 
the property, rei servanda causa , and this possession was continued 
during thirty days if the- debtor was alive, and during fifteen if he 
was dead. They then, with the praetor’s sanction, announced the in¬ 
tended sale by advertisement ( proscriptio ), and chose one of their own 
body to conduct the business for them, called the magister. Lastly, 
the conditions of sale were fixed under the supervision of the praetor 
(publiccUio). After a further delay, the goods were put up to public 
auction, and, the offer of the highest bidder having been accepted, 
the praetor made the addictio , by which the goods of the debtor, though 
not the Quiritarian ownership in them, were transferred to the bonorum 
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emptor , who stepped into the place of the debtor, and might sue and 
be sued exactly as the debtor might have been. (Theoph. Par.; Gai. 
iii. 77. 80.) 

Judicia ordinaria, extraordinaria. (See Introd. sec. 109.) The pro¬ 
cess under the judicia extraordinaria , which is referred to in the text, 
was termed distractio bonorum. The creditors—or some of them, time 
being allowed for others to come in (C. vii. 72. 10. pr.)—were placed in 
possession of the goods generally of the debtor, and then the goods 
were sold, not in block to one purchaser, but separately to separate 
purchasers, as occasion offered. (See D. xxvii. 10. pr. 5.) 


1. Erat et ex senatus-consulto Claudi- 
ano mlaerabilis per univereitatem acqui¬ 
sition cum libera mulier servili a more 
bacchata ipsam libertatem per senatus- 
conBultum amittebat, et cum libertate 
substantiam. Quod indiguum nostiis 
temporibus esse existimantes, et a nos¬ 
tra civitate deleri, et non insen nostris 
Digestis concessimus. 


Gai. i. 84. 91. 


1. There was also, by virtue of the 
8enattLS-ooiisitltum Claudianum, another 
most wretched method of acquisition per 
universitateiu; when a free-woman in¬ 
dulged her passion for a slave, and lost 
her freedom under this sencdve-consul- 
tum, and with her freedom her estate. 
This was, in our opinion, unworthy of 
our age, and we have therefore abol¬ 
ished it in our empire, and forbidden it 
to be inserted in the Digest. 

60; C. vii. 24. , 


There could be no marriage between a slave and a free person. If, 
therefore, a woman born free lived with a slave in corUvbemio , this was 
thought so disgraceful to her, that if the master of the slave complained 
by three denunciations of her conduct, a magisterial decree subjected 
her to the punishment mentioned in the text, and she and her prop¬ 
erty passed to the owner of the slave. The strong expression * servili 
aware bacchata, must not be taken as indicating anything more than 
cohabitation with a slave. If the woman was a freedwoman who thus 
lived with a slave, she became again the slave of her patron, if he had 
not known of, and assented to, her conduct, and the slave of the master 
of the slave with whom she lived, if the patron had been aware of how 
she was living. (Paul. Sent. 2. 21; Gai. i. 84-91.100; see also Tacit. 
Annal. xii. 53.) The date of the senatus-corisultum Claudianum is 
A.D. 52. 


Tit. Xm. DE OBLIGATIONIBUS. 

Nunc transeamusad obligation es. Ob- Let us now pass to obligations. An 
lig&tio est juris vinculum, quo necessi- obligation is a tie of law, which binds 
tate astringimur alien] us sol vend® rei us, according to the rules of our civil 
secundum nostrae civitails jura. law, to render something. 

D. xliv. 7. 3. 
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1. Omnium autem obligationum sum- 1. The principal division of obligations 
ma, divisio in duo genera deducitur; is into two kinds, civil and praetorian, 
namqtfe aut civiles sunt aut praetoriae. Civil obligations are those constituted by 
Civiles sunt, qua* aut legibus constitute the laws, or, at least, recognized by the 
aut eerie jure civili comprobate sunt, civil law. Praetorian obligations are 
Praetoriae sunt, quas praetor ex sua juris- those which the praetor has established 
dictione constituit, quae etiam honorariae by his own authority; they are also 
vocantur. called honorary. 

D. xliv. 7. 52. 


2. Sequens divisio in quatuor species 
deducitur: aut enim ex contractu sunt, 
aut quasi ex contractu, aut ex maleiicio, 
aut quasi ex maleficio. Frias est ut de 
iis quae ex contractu sunt, dispiciamus: 
h&rum aeque quatuor sunt species; aut 
enim re contrahuntur aut verbis aut 
literis aut consensu: de quibus singulis 
dispiciamus. 


2. A further division separates them 
into four kinds, for they arise ex con - 
tractu or quasi ex contractu , ex maleficio 
or quasi ex maleficio. Let us first treat 
of those which arise from a contract; 
which again are divided into four kinds, 
according as they are formed by the 
thing, by word of mouth, by writing, or 
by consent. Let us examine each kind 
separately. 


We now pass to obligations. Having finished the subject of rights 
over things, and of the modes by which they are acquired, we now pass 
to rights against particular persons, jura in personam , expressed very 
inaccurately in later Latin by the term jura ad rent. (See Introd. 
sec. 01.) These rights are those which we have against some one or 
more particular persons, as opposed to the general rights, such as that 
of having the secure enjoyment of our property, which we have against 
all mankind. (See Introd. sec. 01.) 

Obligations are placed in the Institutes between the subject of things 
and the subject of actions; and as in Bk. i. 3, pr. it is said that the 
whole of private law relates to>persons, things, and actions, it has been 
questioned whether obligations are meant to be included under things 
or actions. Theophilus understood them to b6 included under actions, 
as we see by his paraphrase on this Title, and on the 0th Title of the 
Fourth Book; but it is evident that Gaius, from whom Justinian bor¬ 
rows the arrangement, meant obligations to come under the discussion 
of res: otherwise, as Savigny remarks (System des heat. rum. Rechts , 
Bk. ii. ch. 1), we must consider the part specially relating to actions as 
a subsidiary part of the portion commencing with obligations, which is 
contradicted by the mode in which Gaius treats of the subject of actions. 
The subject of obligations does not properly fall under res or actiones , 
and it was from feeling this that Gaius placed it between the two, 
although his division of law obliged him to rank it under one or the 
other. He could not, consistently with this division, place obligations 
in his system according to their nature, and he preferred to consider 
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them with reference to their ultimate result (res) rather than with 
reference to the mode by which the law secured this result (actio).* The 
incorrectness of such a mode of treating obligations, and the inaccuracy 
of the expression jits ad rem , are evident when we consider that the 
actio did not really give the res which was the subject of the obligation, 
but only a pecuniary equivalent. 

The remainder of this Book and the first five Titles of the Fourth 
Book must be taken together as treating of obligations, the remainder 
of this Book being mainly devoted to one bead of obligations, those 
arising from contract. As a preliminary to the general study of the 
part of the Institutes treating of obligations, and specially to the study 
of contracts, it will be convenient here to take a preliminary survey of 
some points to which constant reference is made in the discussion of 
subsequent details. 

These points are: 1. The meaning of the term obligatio. 2. The 
sources of obligations. 3. The obligations which arise from contract, 
and their recognized heads. 4. Innominate contracts, pacts, natural 
obligations. 5. Culpa. 6 . Interest. 7. The actions by which obliga¬ 
tions, and especially contracts, were enforced. 

1. The Meaning of the Term Obligatio.—Obligatio , as the text in the ini¬ 
tial paragraph tells us, is a * tie of law by which we are bound to render 
something according to the rules of our law,’ the latter words being ex¬ 
plained in par. 1 as meaning the rules of either the strict civil law or the 
praetorian law. It was because it could be enforced by an action that the 
tie was binding on the person bound, debitor (debitor intettigitwr is a quo 
invito exigi pecunia potest , D. 1. 10. 108), in favor of the creditor , these 
words debitor and creditor being used in a general sense, in Roman law, 
for the person bound by and the person profiting by the tie. That 
which the debtor is thus bound to render is in the text expressed by 
the general word solvere; and this general term includes three kinds of 
such rendering— dare , fdcere , prmstare—dare meaning to give the prop¬ 
erty in a thing, as, for example, the buyer had to give the property in 
the money he paid ; facere , to do something, as, for example, the man¬ 
datary or agent had to do what he had undertaken to do; and proestare , to 
furnish or make good, as the seller had to furnish, proestare^ though not 
to give the property in the thing sold, and the person guilty of negli¬ 
gence had prcestare culpam , to make good his fault. In every case, 
however, it was a sum of money that was the real thing that the debtor 
was forced to give, as the remedy for every breach of contract was put 
into the shape of a pecuniary equivalent, unless the debtor could and 
did execute his contract under compulsion. 

Obligatio is thus properly the tie between the creditor and debtor; 
but it is also used to express the right thus gained (D. xii. 2. 9. 3), the 


Digitized by Google 



LIB. III. TIT. XIII. 


399 


duty thus owed (D. 1. 16. 21), and also one mode by which such a tie is 
created, being used as equivalent to contractus. (D. v. 1. 20.) 

2. The Sources of Obligations. —The two main sources of obligations 
are contracts and delicts; the debtor is bound by having undertaken 
to be bound, or he has done an injury and has to make good his wrong. 
Contracts are the principal subject of the remainder of this Book, 
and delicts of the first Titles of the Fourth Book. But there were 
obligations which arose in a manner very similar to that from which 
contracts sprang, a state of facts having arisen by which the debtor 
was placed in very much the position in which he would have been had 
he contracted— obligationes quasi ex contractu , treated of in the 27th 
Title of this Book; and there were obligations which arose from wrongs 
being done, which did not fall within the special list of delicts known 
to Roman law— obligationes quasi ex delicto , treated of in Title 5 of the 
Fourth Book. The sources of obligations in the Institutes are thus four; 
while Gains says (iii. 88), omnis obligatio vel ex contractu nascitur, vd ex 
delicto , and adds in a passage given in the Digest (xliv. 7), aut proprio 
qvjodamjure ex variis causarum figuris , i.e. by obligations quasi ex contractu 
and quasi ex delicto . 

3. Contracts .—A contract is a species of agreement, the accord of two 
wills, convendo pactum ; and in an agreement there is first of all the 
pollicitalio , the offer made by one party, and then the acceptance by 
the other. When this accord of wills is such that the law adds a third 
element, the vinculum juris , or obligation, we have a contract. (D. 1. 
12. 3.) Btft in order that this third element should be added, it was, 
according to the strict theory of Roman law, necessary that the accord 
of wills should have been expressd in a particular manner. In the old 
times of Roman law, the nexum, the form of conveyance by the scales 
and the copper, was the only form of contract recognized, and the use 
of this form continued to be necessary to pass res mancipi. (See Introd. 
sec. 59.) Afterwards other and more varied forms were substituted. 
There were thus introduced successively forms by which contracts 
could be made: 1. Verbis , by the stipulation. 2. Literis , by entry 
in a ledger. 3. Then, without any special form being gone through, 
contracts were recognized when made re, by the simple delivery of a 
thing in one of four ways, mutuum, commodatum, depositum pignus. 
And, lastly, 4. In four cases contracts were re cognized as^ arising 
jmmpdiAtAly nnt nf the consent of the parties, sale, letting on hire, 
partnership, mandatum. There were thus ten recognized heads of con¬ 
tracts. The Institutes, following Gains, treat first of contracts re, 
although this is out of the historical order, then the formal contracts 
verbis and literis , and lastly the formless contracts consensu. It may be 
observed that contracts re may in one way be classed with contracts 
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verbis and Uteris , and opposed to the consensual contracts; for in them 
there is something, i.e. the delivery of the thing, as in contracts verbis 
and liteiis there is something, i.e. the use of a form, beyond the mere 
consent. 

By an obligation the debtor is bound to the creditor; but an obliga¬ 
tion might either be such as to bind one party, the debtor, and not the 
other, the creditor (unilateral contracts), or it might be such that each 
party was in turn debtor and creditor (bilateral contracts). Contracts 
made verbis and Uteris were unilateral. Contracts made consensu were 
bilateral. Contracts made re were indirectly bilateral. It was only if 
the person receiving the thing subsequently neglected some duty that 
he was in his turn bound, as, for example, if he did not take proper 
care of the thing he received. 

4. Innominate Contracts. —When an agreement did not take the shape 
of any of the ten forms of contract recognized in the civil law (it will 
be remembered that the heads re and consensu have each four subdivi¬ 
sions), it was, strictly speaking, not a contract at all, but if one party 
to it had executed it, the praetor would force the other party to execute 
it also. These contracts, as having no special name, have been termed 
contractus innominati , and as the contract sprang into existence by a 
thing having been done or given, by the fact, that is, of the contract 
being already executed by one party to it, these contractus innominati 
may be looked on as belonging more immediately to the head of con¬ 
tracts made re. Paulus (D. xix. 5. 5) thus sums up the heads of the 
cases in which such contracts might arise: ‘ Aut do tibi ut des , aut do ut 
facias , aut facto aut des 9 aut facio ut facias^ I give something to you in 
such a way that by the fact of my gift (re) you are bound to give some¬ 
thing to me, or I give so that you are bound to do something for me, or 
I do something for you so that you are bound to give me something, or 
I do something for you so that you are bound to do something for me. 
Contracts of this sort would be enforced by an actio in factum prcescriptis 
verbis , by one, that is, in which the formula would be arranged to meet 
the circumstances of this particular case (in factum), a short statement 
of these circumstances being placed in the demonstratio (prcsscriptis 
verbis). 

Pacts. —An agreement, pactum , not coming under the ten heads of 
contracts, nor binding as an innominate contract by having been exe¬ 
cuted on one side, was, as a general rule, a nudum pactum ; that is, it 
could not be enforced by an action. But such an agreement might be 
used as the basis of an exception. Nuda pactio obligationem non parit , 
sed parit exceptionem. (D. ii. 14. 7. 4.) There were, however, some 
pacts to which an action was attached, either by express enactment, 
pacta legilima , such jus, after the time of Justinian, the agreement to 
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give (Bk. ii. Tit. 7), or by the praetors (pacta prwtoria ), such as the 
pactum constitute pecunice, an agreement by which a person agreed to 
pay what he already owed. (Bk. iv. Tit. 0. 9.) Pacta might also be 
added (adjecta) as subsidiary to a main obligation. 

Natural Obligations .—There were certain ties to which no action was 
attached, but whicji still were not without a recognized legal force, 
because of the moral claim to recognition they involved. They were 
natural obligations. As for example, if an agreement was made 
between a paterfamilias and any one in his power, this was not an obli¬ 
gation that could be legally enforced, but the parties were bound by a 
tie which the jurists ascribed to the sphere of the lex naturae or jus gen¬ 
tium. Is natura debet quern jure gentium dare opertet cujus fidem secuti 
mmus. (D. 1. 17. 84.1.) The principal effects of natural obligations 
were, that if money was paid in pursuance of them it could not be sued 
for back (D. xii. 0. 19, pr.), and they could be made the subject of a 
set-off in an action brought to enforce a legal obligation. Etiam quod 
natura debetur venit in co?npensationem. (D. xvi. 2. 0.) Pacts probably 
were considered to produce always a natural obligation; but a natural 
obligation might arise in cases where there was no pact, no agreement, 
for example, of persons able to contract, as, if a thing was due from a 
slave, the slave could not bind himself, but the thing was due by a 
natural obligation, and a suretyship could be created to give effect to it. 
(Tit 20. 1.) 

5. Culpa , dolus, diligentia .—One of the varying features in obligations 
which it is of considerable importance to notice is the amount of respon¬ 
sibility thrown on one or both of the parties to it. 

If one person who was bound to another by a contract, designedly 
subjected him to harm or loss (damnum) with respect to anything 
included in the contract, the wrongdoer, in inflicting this wilful injury, 
was said to be guilty of dolus; if he was the means of an injury not 
designed being inflicted, then unless the damnum was the result of 
unavoidable accident, he was said to be guilty of culpa. The technical 
term for to be responsible for malicious injury or a fault was dolum , 
culpam prcestare. Every contract bound all parties dolum prcestare, and 
a special agreement that the parties should not be so bound was void. 
(D. ii. 14. 27. 3.) Culpa would naturally admit of degrees.' The fault 
might be one which any man in his senses would have scrupled to com¬ 
mit, and it was then termed lata culpa (lata culpa est nimia negligentia , 
id est , non inteUigere quod omnes intelligunt;T>. L. 10. 213. 2); and lata 
culpa was treated as approaching nearly to dolus, as such extreme neg¬ 
ligence must generally be due to design. Or it might consist in falling 
short of the highest standard of carefulness to avoid injury that could 
be found; such, for instance, as the carefulness employed in the man- 
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ageraent of affairs by a person who would deserve to be called bonus 
paterfamilias, and the culpa was then termed levis or levissima. Or, 
again, it might consist in falling short of the care which the person 
guilty of the culpa was accustomed to bestow on his own affairs. In 
this last case we no longer measure by an absolute standard, but a rela¬ 
tive one; what is culpa in one man is not in another, and modem 
writers have therefore spoken of it as being culpa levis in concrete, i.e. as 
seen in and measured by the particular individual, opposed to the culpa 
levis in aJbstracto, i.e. estimated by the absolute standard of the diligence 
which a person of the utmost care would exhibit. 

If we measure the degrees of responsibility which under various cir¬ 
cumstances those bound by an obligation will incur, we may speak 
either of the fault for which they will be held responsible or of the 
degree of negligence which this fault implies, or of the degree of 
diligence that is exacted from them. These are only different modes 
of talking of the same thing. If the circumstances are such that the 
person bound by the obligation undergoes a slight degree of responsi¬ 
bility, we may say that he will be responsible for a grave fault (lata 
culpa), not for a slight one (culpa levis), that the negligence for which 
he will be responsible must be gross, crassa, or that the diligence he 
has to show is of the second, not of the first, of the two orders to be 
mentioned immediately. It is in the language of diligence that the 
Roman jurists generally calculate the amount of responsibility. They 
make two orders of diligence, the higher, that of the bonus paterfamilias, 
exacta diligentia, and the lower, that shown by the person spoken of in 
the conduct of his own affairs, quanta in suis rebus diligentia; and these 
two orders of diligence are brought into harmony with the three 
divisions of culpa (lata, levis, and levis in concrete) in this way. (1) A 
person responsible for culpa levis in dbstracte has to show the diligence 
of a bonus paterfamilias. (2) A person who is only responsible for lata 
culpa is not to be held liable until it is shown that he has not used as 
touch care as he does habitually about his own things. A person who 
is responsible for culpa levis in concrete has to show that he has used as 
much care as he does about his own things, i.e. in this case the burden 
of proof is on him. In each case the standard is the care which the 
person sought to be made liable takes about his own things. All 
responsibility for culpa is thus set under two heads of diligence, and in 
the same way there are two corresponding heads of negligence; and 
negligence has a distinguishing mark added to it in the term crassa, as 
opposed to slight (minima), when it is meant that the person spoken of 
has not used in the case in question the care he habitually employs in 
matters that affect him. 

The higher degree of diligence, that of a bonus paterfamilias , was 
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required, or, in other words, the negligence from which liability would 
arise need not be crassa, or, in other words, the culpa causing liability 
might be levis and levis in abstracto, in the following set of cases: 1. 
Where the person responsible got the benefit of a contract, as, for ex¬ 
ample, when he borrowed a thing for his own use ( commodatum ); or 
(2) when both parties were interested in the obligation being carried 
out, but there was no joint interest in the thing, as, for example, 
mortgagor and mortgagee (D. xiii. 7. pr.), vendor and vendee (D. xviii. 
0. 3), letter and hirer (D. xix. 2. 25. 7). 3. In case of agents (nego- 
tiorum gestores). 

Only the lower degree of diligence, that quanta in suis rebus , was 
required, or, in other words, the negligence from which liability would 
arise must be crassa, or, in other words, the culpa causing liability 
might be levis, but levis in concrete, in the following cases: 1. When 

the other person to the contract got the benefit from it, as, in a con¬ 
tract of deposit, the depositary is only liable for crassa negligentia , and 
it must be proved that he has not used the quanta in suis rebus diligentia . 
2. When both parties to the contract have a common interest in the 
thing as to which the question of diligence or negligence arises, as 
partners, the husband in the management of the dotal estate, where 
he is a sort of partner (D. xxiii. 3. 17), co-heirs and co-legatees (D. x. 
2. 25. 16). 3. Involuntary parties to a quasi contract, like tutors and 
curators (D. xxvii. 3. 1, pr). 

6. Interest, mora .—When a person bound by a contract delayed to 
execute it, and this delay (mora) was of such a kind that culpa could 
be imputed to him, he was subjected to something more than the 
necessity of fulfilling the contract, and especially he was in most cases 
liable to pay interest ( usurcs ). (D. xxii. 1. 7.) But interest was not 
ordinarily payable on debts except by express agreement, and there 
was a legal maximum of 12 per cent, or 1 per month, centesvmw usurcs, 
reduced by Justinian to 0 per cent, in most cases. (C. iv. 32. 20.) 

7. Actions. —The subject of actions is treated of fully in the Sixth 
and following Titles of the Fourth Book, and it is only necessary here 
to notice generally that part of the subject which has to do with the 
enforcement of obligations, and especially of contracts. As an obliga¬ 
tion was constituted a legal tie by having an action attached to it, it is 
necessary to know by what kind of action different obligations were 
enforced, and in almost every case the Institutes couple the mention of 
the kind of action attached with the mention of each kind of obligation. 

^ The main distinction to be now referred to is that between condictions 
and bones fidei actions, corresponding with the distinction noticed in Tit. 
13. 1 between civil and praetorian obligations. 

The older actions of law (see Introd. sec. 94) afforded a very cumr 
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brous machinery for the enforcement of rights against particular per¬ 
sons; and the lex Silia (510 a.u.c.) introduced a new kind of action, 
termed condictio, for the enforcement of obligations binding a person to 
give the absolute ownership (dare) of a certain sum of money (pecunia 
certa ); and the lex Calpurnia (520 a.u.c.) extended its application to a 
similar demand of any certain thing, as a definite quantity of oil or 
wheat. (Gai. iv. 19.) In process of time the condictio was made to 
embrace uncertain as well as certain things, and was applied to obli¬ 
gations binding a person facere , and hence Gaius says, appellantur in 
2 ersonam actiones, quibus dari flerive intendimus , condictiones (iv. 5). The 
condictio certi , i.e. the condictio in its older and stricter form, came thus 
to be opposed to the condictio incerti. We may therefore say that con¬ 
tracts dare or facere were enforced by a condictio , and that this condictio 
was certi or incerii according as a definite or indefinite thing was 
demanded. Whenever the contract was to do a thing, it was always 
uncertain, because the law could not compel the person bound by the 
contract to do the thing, but only to give a pecuniary equivalent; aud 
what sum of money was a reasonable compensation for the loss sus¬ 
tained by the thing not being done was left to be settled by the judge. 
The formula of the condictio certi ran si paret eum [decern aureos] dare 
oportere. (See paragr. 1 of next Title.) That of the condictio incerti 
ran quicquid paret eum dare facere oportere. The condictio incerti , besides 
its general name, received also a special name derived from the kind 
of contract it was brought to enforce, or from the subject-matter of 
the contract itself. For instance, the action brought to enforce a 
stipulation for an uncertain sum was termed an actio ex stipulatu. 
When the condictio was certi, it was generally spoken of simply as con¬ 
dictio, Sometimes, however, though more rarely, it too received a 
special name, as the condictio certi brought to enforce a mutuum, some¬ 
times termed the actio mutui. 

There was another class of actions in which a wide discretion was 
given to the judge, who was to take all the circumstances of the case 
into his consideration, and pronounce the sentence which equity de¬ 
manded, thus acting as an arbiter rather than as a judex. Such actions 
were termed bonce fldei actiones, and the obligations, to enforce which 
they were given, were termed bonce fldei obligationes. The right to have 
this equitable consideration of the whole case was inherent in the 
nature of the obligation, i.e. the action brought to enforce any of the 
bonce fldei obligationes was always bonce fldei. All actions instituted by 
the praetorian law were of this description. There was thus an opposi-^ 
tion made between condictiones which were stricti juris , derived from 
the civil law, and in which the judge was confined within the limits of 
the formula, and these bonce fldei actiones. Among the bonce fldei actiones 
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we shall find several mentioned in the following Titles of this Book, as, 
for instance, the .action ex empto , ex vendite , ex locato, ex conducto , man- 
dati, depositi, pro socio >, etc. (See Bk. iv. Tit. 6* 38.) The bonce fidei 
action given by the praetor to enforce innominate contracts was almost 
always one specially adapted to meet the facts of the particular case, 
and it received the name of the actio in factum prmcrvptis verbis. The 
formula was drawn up to meet the facts of the particular case (in fac¬ 
tum ), and this was done by placing in the demonstrate a short state¬ 
ment of these facts (prcescriptis verbis). (See Introd. sec. 106.) 


Tit. XIV. QUIBUS MODIS RE CONTRAHITUR 
OBLIGATIO. 


Re contrahitur oblig&tio, veluti mutui 
datione. Mutui autem datio in iis robus 
consistit quae pondere, numero mensu- 
rave constant, veluti vino, oleo, fru- 
mento, pecunia n tune rata, sere, argento, 
auro: quas res aut numerando, ant 
metiendo, aut appendendo in hoc damns 
ut accipientium fiant, et quandoque 
nobis non esedem res, sed aliae ejusdem 
naturae et qualitatisreddantur: unde 
etiam mutuum appellatum est, quia ita 
a me tibi datur, ut ex meo tuum fiat. 
Et ex eo contractu nascitur actio qu® 
vocatur condictio. 


An obligation may be contracted by 
the thing, as, for example, by giving a 
mutuum . This always consists of things 
which may be weighed, numbered, or 
measured, as wine, oil, corn, coin, brass, 
silver, or gold. In giving these things 
by number, measure or weight, we do 
so that they may become the property 
of those who receive them. The identi¬ 
cal things lent are not returned, but only 
others of the same nature and quality; 
and hence the term mutuum, because, 
what I give from being mine becomes 
yours. From this contract arises the 
action termed condictio. 


Gai. iii. 90; D. xii. 1. 9, pr. and 3. 


Obligations were said to be contracted re when the actual receipt of 
a thing under certain conditions imposed the necessity of fulfilling 
those conditions. Four kinds of contracts came under this head, all of 
which are noticed in this Title, viz. those named mutuum , commodaiumy 
depositumy and pignus. By the contract of mutuum the property in the 
thing delivered passed to the receiver; but that of pignus the recipient 
acquired possession*; in contracts of commodatum and depositum the 
recipient was only in possessione. (See Bk. ii. Tit. 0.) 

The contract of mutuum was a contract of loan, where not the thing 
lent, but an equivalent, was to be returned. The obligation to return 
this equivalent arose on and by the delivery of the thing lent. It is 
scarcely necessary to say that the derivation from ex meo tuum is quite 
erroneous. Things which were of such a nature that they could be 
replaced by equal quantities and qualities are termed, in barbarous 
Latin, fungibiles , because mutua vice funguntur (D. xii. 1. 6), they 
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replace and represent each other: thus a bushel of wheat is said to be 
a res fungibUis, a particular picture is not. The distinction is much bet¬ 
ter expressed by saying that the classes of things which can represent 
each other are considered in genere, those which cannot are considered 
in specie. (See Introd. sec. 55.) If the person who lends the bushel of 
wheat receives in return a bushel of equally good wheat, consisting of 
grains totally different from those he lent, it is the same to him as if 
the identical grains were restored; the wheat may be considered in 
genere ; not so with the picture, which can only be considered in specie . 
But it is to be observed that it is the intention of the parties, not the 
nature of the thing, that makes the thing considered in genere rather 
than in specie. A person might lend a picture, and only require that a 
picture of some sort, whether the same picture or another, should be 
given in return to him, in which case the picture would be considered 
in genere; or a person might require the identical grains of wheat to be 
returned, and then the wheat would be considered in specie. A thing 
lent in a mutuum was always considered in genere , so that whenever it 
was the intention of the parties that the loan should be a mutuum, it 
was also their intention that the thing lent should be considered in 
genere. 

The action for recovering the equivalent would be a condictio certi, 
as the equivalent was necessarily something fixed and determined on. 
In this case the condictio received the name of condictio ex mutuo , or 
sometimes actio mutui , but as it was always certi , it very seldom was 
termed anything but condictio, and perhaps the term actio mutui (C. vii. 
35. 5) would not have been used in the time of strict legal language. 

1. Is quoque qui non debitum accepit 1. A person, also, who receives a pay- 
ab eo qui per errorem solvit, re obliga- ment which is not due to him, and which 
tur, daturque agenti contra eum propter is made by mistake, is bound re, i.e. by 
repetitionem condictitia actio; nam pe- the thing; and the plaintiff may have 
rinde ab eo condici potest, si paret eum against him an actio condictitia to re¬ 
dare oportere,' ac si mutuum accepis- cover what he has paid. For the condic- 
set: unde pupillus, si ei sine tutoris auc- tic 'Si paret ewn dare oportere 9 may be 
toritate non debitum per errorem datum brought against him, exactly as if he 
est, non tenebitur indebiti condictione, had received a mutuum. Thus a pupil, 
magis quam mutui datione. Sed hsec to whom a payment has been made by 
species obligationis non videtur ex con- mistake without the authorization of his 
tractu consistere, cum is qui solvendi tutor, is not subject to & condictio in- 
animo dat, magis distrahere voluit ne- debiti, any moi*e than he would be by 
gotium quam contrahere. the gift of a mutuum. This species of 

obligation, however, does not seem to 
arise from a contract, since be. who 
gives in order to acquit himself of some¬ 
thing due from him, intends rather to 
dissolve than to make a contract. 

Gai. iii. 91. 
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In this case it is the law that imposes certain conditions, and not the 
intention of the parties, and, therefore, the obligation arises quasi ex 
contractu , under which head it is, indeed, subsequently placed. (Tit. 
27. 6.) A pupil could not be bound without the consent of his tutor. 
If, therefore, without the consent of his tutor, a loan was made him, 
he was not bound to repay it, or if money not due to him were paid 
him, he was not bound to refund it. (See Bk. i. Tit. 21, pr.) 


2. Item is cui res aliqua utenda datur, 
id est commodatur, re obligator et tene- 
tur commodati actione. Sed is ab eo 
qui mutuum accepit, longe distat; nam- 
que non ita res datur ut ejus fiat, et ob 
id de ea re ipsa restituenda tenetur. Et 
is quidem qui mutuum accepit, si quo- 
libet fortuito casu amiserit quod accepit, 
veluti incendio> ruina, naufragio aut la- 
tronum hostiumve incursu, nihilo minus 
obligatus permanet: at is qui utendum 
accepit, sane quidem exactam diligen- 
tiam custodiend® rei pr®stare jubetur, 
nec sufficit ei tantam diligentiam adhi- 
buisse, quantam in suis rebus adhibeie 
solitus est, si modo alius diligentior po¬ 
tent earn jem custodire; sed propter 
majorem vim majoiesve casus non tene¬ 
tur, si modo non hujus ipsius culpa is 
caBus intervenerit. Alioqui si id quod 
tibi commodatum est, peregre tecum 
ferre m&lueris, et vel incursu hostium 
pr®donumve vel naufragio amiseris, 
dubium non est quin de restituenda ea 
re teneaids. Commodata autem res tunc 
proprie intelligitur, si nulla mercede ac¬ 
cepts vel constitute, res tibi utenda data 
est: alioqui mercede interveniente lo- 
catus tibi usus rei videtur; gratuitum 
enim debet esse commodatum. 


D. xliv. 7.1. 3, 4; 


2. A person, too, to whom a thing is 
given as a commodatum- , i.e. is given 
that he may make use of it, is bound re f 
and is subject to the actio commodati. 
But there is a wide difference between 
him and a person who has received a 
mutuum; for the thing is not given him 
that it may become his property, and he 
therefore is bound to lestore the iden¬ 
tical thing he received. And, again, he 
who has received a mutwwm, if by any 
accident, as fire, the fall of a building, 
shipwreck, the attack of thieves or ene¬ 
mies, he loses what he received, still re¬ 
mains bound. But he who has received 
a thing lent for his use, is indeed bound 
to employ his utmost diligence in keep¬ 
ing and preserving it; nor will it suffice 
that he should take the same care of it, 
which he was accustomed to take of his 
own property, if it appear that a more 
careful person might have preserved it 
in safety; but he has not to answer for 
loss occasioned by superior force, or ex¬ 
traordinary accident, provided the acci¬ 
dent is not due to any fault of his. If, 
however, you take with you on a journey 
the thing lent you to make use of, and 
you lose it by the attack of enemies or 
robbers, or by shipwreck, you are un¬ 
doubtedly bound to restore it. A thing 
is properly said to be commodatum , when 
you are permitted to enjoy the use of it, 
without any recompense being given or 
agreed on; for, if there is any recom¬ 
pense, the contract is that of locatio , as 
a thing, to be a commodatum, must be 
lent gratuitously. 

D. xiii. 5, 6. 12. 


As the advantage is, in almost every case, entirely on the side of 
the receiver of the commodatum , he was bound to take every care of it,. 
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or, as Galas says, as great care as the most diligent paterfamilias takes 
of his own property. (D. xiii. 6, 18.) 

To use the technical phrase, it was c essential’ to the commodatum 
that it should be gratuitous. Things incident to a contract may be es¬ 
sential to it, i.e. necessarily belonging; natural, i.e. belonging in the 
absence of express agreement to the contrary; or accidental , i.e. be¬ 
longing only by express agreement. 

The commodatum gave rise to the actio oommodati , which was either 
directa or contraria ; by the actio commodati directa , the commodans made 
the receiver of the commodatum restore the thing lent, after the re¬ 
ceiver had had it in his possession for the time agreed on (for he could 
not reclaim it before), or made him pay for any loss accruing through 
his fault. By the actio commodati contraria , the receiver of the commo¬ 
datum obtained from the commodans compensation for any extraordi¬ 
nary expenses which the preservation of the thing had entailed, or for 
any losses occasioned by the fault of the commodans. The actio was, in 
the former case, termed directa , because it proceeded from what was a 
necessary part of the execution of the contract, viz. the thing lent 
being put in the possession of the receiver, while the actio contraria only 
arose from a thing which might happen or not, viz. there being some 
extraordinary expense, or some fault on the part of the commodans. 
(See D. xiii. 6. 17.) All the actions arising out of contracts re y except 
the condictio ex mutuo , were bones fidei. 

3. Pneterea et is apud quem res ali- 3. A person with whom a thing' is de- 
qua deponitur, re obligator et actione posited, is bound re, and is subject to 
deposit!; qui et ipse de ea re quam ac- the actio deposits and must give back 
cepit restituenda tenetur. Bed is ex eo the identical thing which he received, 
solo tenetur, si quid dolo commiserit; But he is only answerable if he is guilty 
culpse autem nomine, id est, desidise ac of fraud, and not for a mere fault, such 
negligently non tenetur: itaque securus as carelessness or negligence; and he 
est, qui paruw diligenter custoditam cannot, therefore, be called to account if 
rem furto amiserit, quia qui negligenti the thing deposited, being carelessly 
amico rem custodiendam tradidit, su® kept, is stolen. For he who commits his 
facilitati id imputare debet. property to the care of a negligent friend, 

should impute the loss to his own want 
of caution. 

D. xliv. 7. 1. 5. 

Here the benefit is entirely on the side of the person who commits 
the thing to the care of one who receives it gratuitously. The latter, 
therefore, unless he specially agrees to be answerable for the thing 
entrusted to him, or himself offers to take care of it (D. xiii. 65. 2), is 
not liable for its loss or deterioration, if he is not guilty of dishonesty, 
br of such gross neglect as amounts to dishonesty. He has, however, 
,uo right to make use of the thing (D. iv. 1. 6.), and would be guilty 
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of theft if he did (Bk. iv. 1. 6); and as it is deposited for the benefit of 
the person depositing it, that person can reclaim it when he pleases, 
and need not, like the commodans , wait for the expiration of the time 
agreed on, • 

The depositum gave rise to the actio deposits which was directa or con- 
traria, upon the same principle as the actio commodati. The depositary 
was entitled to be recompensed for every expense incurred, and to 
compensation for every loss incurred by the fault of the deponens , how¬ 
ever light that fault might be. If the depositary had voluntarily 
offered to receive the deposit, he too would be answerable for loss 
occasioned by a culpa levis, i.e. a slight fault, as opposed to culpa gravis , 
gross negligence. If a deposit was rendered necessary by circum¬ 
stances of unforeseen and sudden misfortune, as a shipwreck or fire, 
and if the depositary who had received the thing denied he had 
received it, double the value of the thing could be recovered. (See Bk. 
iv. Tit. 6. 23.) 

4. Creditor quoque qui pignus acce- 
pit, re obligator; qui et ipse de ea re 
quam accepit restituenda tenetur actione 
pigneratitia. Sed quia pignus utrius- 
que gratia datur, et debitorie quo magis 
pecunia ei credeietur, et creditoris quo 
magis ei in tuto sit creditum, placuit 
sufficere quod ad earn rem custodien- 
dam exactam diligentiam adhiberet: 
quam si praestiterit, et aliquo fortuito 
casu earn rem amiserit, securum esse 
nee impediri creditum petere. 


D. xliv. 7.1. 6; D. xiii. 7. 13. 1. 

The oldest form of the contract of pledge was that of mancipation or 
absolute sale of the thing subject to a contract of fiducia or agreement 
for redemption. There were so many things to which mancipatio was 
considered inapplicable that the more simple contract of pignus quite 
superseded this mancipatio contracta fiducia . A further simplification 
of the contract of pledge was the hypotheca , in which the thing pledged 
remained with the pledger. The mancipation it may be observed, 
transferred both the property and possession of the thing pledged; the 
pignus gave the possession to the creditor, but left the property in the 
thing with the debtor; the hypotheca left both the property and the pos¬ 
session with the debtor. (See note at end of Bk. ii. Tit. 5.) The right 
of the creditor over the thing pledged or hypothecated was protected 
by the actio qua&i-Serviana (see Bk. iv. Tit. 0, 7), by which the creditor 


4. A creditor, also, who has received 
a pledge, is bound re, for he is obliged 
to restore the thing he has received, by 
the actio pigneratitia. But, inasmuch 
as a pledge is given for the benefit of 
both parties, of the debtor that he may 
borrow more easily, and of the creditor 
that repayment may be better secured, 
it has been decided that it will suffice if 
the creditor employs his utmost dili¬ 
gence in keeping the thing pledged; if, 
notwithstanding this care, it is lost by 
some accident, the creditor is not ac¬ 
countable for it, and he is not prohibited 
from suing for his debt. 
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recovered the thing pledged if lost out of his possession, and got pos¬ 
session of the thing hypothecated. 

The text seems to draw a distinction between the position of the 
creditor and that of the recipient of a commodatvmi, in .regard to 
the degree of responsibility for negligence. But practically they were 
on the same footing. The creditor, like the receiver of a commodatum , 
could not make use of the thing placed in his possession; and, although 
he could without agreement take them as against the principal of his 
claim (C. iv. 24. 1), it was N only by special agreement that tho creditor 
could take the fruits of the thing pledged by way of interest. 

Creditor and debtor are terms used more widely in Roman law than 
in our own. Every one who possessed a personal right against another 
was termed a creditor , and every one who owed the satisfaction of a 
claim, or was the subject of a personal right was a debitor. 

From the contract of pignm sprang the actio pigneratitia , which was 
directa when used by the debtor to constrain the creditor to give back 
the thing pledged if the debt had been paid, or to pay over the surplus 
if the thing pledged had been sold, and produced more than was due 
for the debt, or to obtain compensation from him for any injury to the 
thing pledged, arising through his fault. The actio pigneratitia was 
contraria when used by the creditor to make the debtor reimburse him 
for all expenses incurred in keeping the thing safe, or compensate him 
for all injuries sustained by the thing pledged through the fault of the 
debtor (D. xiii. 7. 31); or, again, to compensate him if the thing 
pledged proved to be in reality not the property of the debtor, and was 
claimed by the real owner. Until it was claimed, the fact that it 
belonged to another did not prevent a thing being made the subject of 
a contract of pignm, and the creditor was as much bound to restore it to 
the debtor, if the sum due was paid, as if it had really been the debt¬ 
or’s property. 


Tit. XV. DE VERBORUM OBLIGATIONS 


Verbis obligatio contrahitur ex inter- 
rogatione et i*esponsione, cum quid dan 
fierive nobis stipulamur; ex qua du® 
proticiscuntur actiones, tam condictio si 
certa sit stipulatio, quam ex stipulatu si 
incerta. Qu® hoc nomine inde utitur, 
quia stipulum apud veteres firmum ap- 
pellabatur, forte a stipite descendens. 


An obligation by word of mouth is 
contracted by means of a question and 
an answer, when we stipulate that any¬ 
thing shall be given to, or done for us. 
It gives rise to two actions—the conditio , 
when the stipulation is certain, anti the 
actio ex stipulatu , when it is uncertain. 
The term stipulation is derived from 
stipulum, a word employed by the an¬ 
cients to mean ‘ firm, 9 and coming per¬ 
haps from stipes , the trunk of a t^ee. 


D. xliv. 7.1. 7; D. xii. 1. 24. 
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The stipulcUio was, properly speaking, not a contract, but a means of 
making a contract, a solemn form giving legal validity to an agree¬ 
ment. This form consisted of a question and answer, and it was the 
question only which was, properly speaking, the stipulcUio, it being only 
by an extension of the term that the word was applied to the whole 
mode of contracting, and that the answerer as well as the questioner 
was said, as in paragr. 1, to be one of the stipiUantes. Like all the old 
forms of obligation, this formula only bound one party, viz. the maker 
of the promise. The promissor had himself to become the stipulator , 
and to receive in his turn a promise, if he wished to secure reciprocal 
rights. Obligations may be divided according as they are unilateral 
and bind one party only, or bilateral and bind both parties. A stipula¬ 
tion gave rise to a unilateral obligation. 

Festus derives stipulcUio from slips , coined money; and Isodorus from 
stipula , a straw. ‘ Veteres envm , quando sibi aliquid promittebant , stipulam 
texentes frangebant, quam iterum jungentes , sponsiones suas agnoscebantl 
(Orig. iv. 24. Quoted by Ortolan.) Stipes and stipulum are a more prob- 
# able source of the derivation of the word. 

When the stipulation was for something certain, as for a fixed sum of 
money, or for wine of a specified kind, it was enforced by the condictio 
certi; when for something uncertain, as for wine of a good quality, for 
something to be done or left undone, by the condictio incerti. The term 
actio ex stipulatu is sometimes used to denote the condictio , whether 
certi or incerti ; but it is more usually employed to denote the condictio 
incerti , as when the condictio was certi , that is, was employed in its 
proper form, it generally received no other name than condictio. The 
action arising on a stipulation of any kind was always stricti juris . 

The stipulation was not the only contract made by going through a 
solemn form of words. By the dictio dotis the wife and her ascendants 
bound themselves to give the dos to the husband; and by a promise 
accompanied by an oath (jurata promisso tiberti) the freedman bound 
himself to render his services to his patron. 


1. In hac re olim talia verba tradita 
fuerunt: Spondes? Spondeo. Promittis? 
Promitto. Fidepromittis? Fidepromit- 
to. Fidejubes? Fidejubeo. Dabis? 
Dabo. Facies ? Faciam. Utrum autem 
Latina an Greca vel qua alia lingua 
stipulatio concipiatur, nihil interest, 
scilicet si uterque stipulantium intellec- 
tum ejus linguffi habeat. Nec necesse 
est eadem lingua utrumque uti, sed 
snfficit eongruenter ad interrogata i*es- 
pofidere: quin etiam duo Grseci Latina 
lingua ohligationem contrahere possunt. 


1. Formerly the words used in making 
this kind of contract were as follows— 
Spondes f do you engage yourself ? 
JSpondeo, I do engage myself. Prom¬ 
ittis f do you promise 1 Promitto , I do 
promise. Fidepromittisf do you pro¬ 
mise on your good faith ? ttdepromitto, 
I do promise on my good faith. Fide¬ 
jubes f do you make yourself fidejussor f 
Fidejubeo , I do make myself fidejussor. 
Ddbisl will you give? Dabo , I will 
give. Facies f will you do ? Faciam , I 
will do. And it is immaterial whether 
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Bed hsec solemnia verba olim quidem in the stipulation is in Latin or in Greek* 
usu fuerunt. Postea autem Leoniana or in any other language* so that the 
constitutio lata eat, quae solemnitate ver- parties understand it; nor is it necessary 
borum sublata sensum et coneon&ntem that the same language should be used 
intellectual ab utraque parte solum de- by each person, but it is sufficient if the 
siderat, licet quibuscumque verbis ex- answer agree with the question. So 
pressus est two Greeks may contract in Latin. An¬ 

ciently indeed it was necessary to use 
the solemn words just mentioned* but 
the constitution of the Emperor Leo was 
afterwards enacted, which makes unne¬ 
cessary this solemnity of the expressions, 
and only requires the apprehension and 
consent of each party, in whatever words 
it may be expressed. 

Gai. iii. 92, 93; D. xlv. 1. 1. 6; C. viii. 37. 10. 

Spondes $ spondeo was the form exclusively proper when both parties 
were Roman citizens; adeo propria dvium Romanorum mt vine quidem 
in Gh'fscum sermonem per interpretationem proprie trantferri po$dt> quam - 
vis dicatur a Grceca voce flgurata esse. (Gai. iii. 93.) 

This constitution of Leo was published a.d. 469. (C. viii. 37. 10.) 

2. Omnis stipulatio aut pure aut in 2. Every stipulation is made simply, 
diem aut sub conditione fit: pure, veluti or with the inti , oduction of a particular 
quinque aureoe dare spondes ? idque time, or conditionally. Simply, as, * Do 
confestim peti potest; in diem, cum ad- you engage to give five aurei f* in this 
jecto die quo pecunia solvatur, stipulatio case the money may be instantly de- 
fit, veluti decern aureos piimis calendis manded. With the introduction of a 
Martiis dare spondes f Id autem quod particular time, as when a day is men- 
in diem stipulamur, statim quidem de- tioned on which the money is to be paid, 
betur; sed peti pnusquam dies venerit, as, * Do you engage to give me ten aurei 
non potest. At ne eo quidem ipso die in on the first of the calends of March V 
quern stipulatio facta est, peti potest. That which we stipulate to give at a 
quia totus is dies arbitrio Bolventis particular time becomes immediately 
tribui debet; neque enim cerium est due, but cannot be demanded before 
eo die in quern promissum est, datum Che day arrives, nor can it even be de- 
non esse, pnusquam is praeterierit. manded on that day, for the whole of 

the day is allowed to the debtor for pay¬ 
ment, as it is never certain that pay¬ 
ment has not been made on the day ap¬ 
pointed until that day is at an end. 

D. xlv. 1. 46 5 D. 1. 16. 213; D. xlv. 1. 18. 1. 

In the technical language of the jurists, Ubipure quis stipulaius 
fuerit , et cessit et venit dies; vbi in diem , cessit dies, sed nondum vend . 
(See note on Bk. ii. Tit. 20. 20.) If the stipulation was made pure, 
the interest might in the thing stipulated for passed at once to tL 
stipulator (cessit dies), and he could at once demand to have it (venit dies), 
giving, of course, sufficient time for the debtor to fulfil his obligation. 
If the stipulation was made in diem, the interest in the thing stipu- 
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lated for passed at once to the stipulator, but he could not demand it 
until the dies was past. 

There is a distinction in the respective effects of a stipulation in diem 
and of a conditional stipulation that deserves notice. When a stipu¬ 
lation was made in diem , the promise was binding at once, and the debt 
was already due, and therefore if any part of the debt were paid 
before the day named, it could not be recovered; whereas, when a 
stipulation was made with a condition, if anything was paid before 
the condition was accomplished, it could be recovered back, because, 
until the condition was fulfilled, the stipulator had no interest in the 
thing stipulated for (nondum emit dies). (See paragr. 4.) 

3. At si ita stipuleris, decern aureos 3. But, if you stipulate thus, ‘ Do 
annuos quoad vivam dare spondes ? et you engage to give me ten aurei annu- 
pure facta obligatio intelligitur et per- ally, as long as I live 1 * the obligation 
petuatur, quia ad tempus deberi non is understood to be made simply, and 
potest; sed heres petendo pacti excep- is perj.>etual; for a debt cannot be due 
tione submovebitur. for a time only; but the heir, if he 

demands payment, will be repelled by 
the exceptio pacti . 

D. xlv. 1. 56. 4. 

Lapse of time was not, in the Roman law, a mode by which a debt 
could be extinguished. Consequently, if it was owed, it was owed 
for ever; but this technicality was prevented from working any injus¬ 
tice by the plea referred to in the text, namely, that there was an agree 
ment to the contrary, or by that of fraud. Plane post tempus stipulate .r 
vel pacti conventi , vel doli mali exceptions submoveri poterit. (D. xliv. 7. 44.) 
If, however, a similar gift had been given as a legacy, the right to 
receive would be extinguished ipso jure by the death of the legatee. 


4. Sub conditione atipulatio fit, cum 
in aliquem casum differtur obligatio, ut 
si ahquid' factum fUerit aut non fuerit, 
atipulatio committatur: veluti, si Titius 
consul fuerit factus, quinque aureos dare 
spondes ¥ Si quis ita stipuletur, si in 
Capitolium non ascendero dare spondes 1 
perinde erit ac si stipulatus esset cum 
morietur sibi dari. Ex conditionali 
stipulatione tantum spes est debitum iri, 
eamque ipsam spem in hei*edem trans- 
mittimus, si prius quam conditio exists t, 
mors nopis contigit. 


4. A stipulation is made conditionally, 
when the obligation is made subject to 
the happening of some uncertain event, 
so that it takes effect if such a thing 
happens, or does not happen, as, for 
instance, ‘Do you engage to give five 
aurei, if Titius is made consul ¥ 9 Quch 
a stipulation as * Do you engage to give 
five aurei if I do not go up to the Capi¬ 
tol ?' is in effect the same as if the 
stipulation had been, that five aurei 
should be given to the stipulator at the 
time of his death. From a conditional 
stipulation, there arises only a hope 
that the thing will become due; and 
this hope we transmit to our heirs, if we 
die before the condition is accomplished. 


D. xlv. 1. 115.1; D. 1. 16. 54. 


/ 
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The heir or legatee, it may be remembered (see Bk. ii. Tit. 14. 9), 
who died before the condition was accomplished, did not transmit any 
interest in the inheritance or legacy to his heirs, whereas the stipulator 
did, as we learn from the text, transmit to his heirs the hope that the 
thing stipulated for would be one day due to him (spes debitum iri). 
The reason of this difference is, that the testamentary dispositions 
were considered to be made to the heir or legatee personally. 

If the promi8sor attempted to defeat the condition by preventing its 
being fulfilled, he was treated as if he had promised pure , and the 
thing could be demanded from him at once. 

It is here said that a promise to pay, if a person did not do a thing, 
was a promise to pay when he died. There was, however, this differ¬ 
ence : the promissor was certain to die, and therefore the stipulation, 
with the words cum moriar , was really made in diem ; whereas it was 
not certain whether the promissor would or would not go up to the 
Capitol, and, therefore, the stipulation with the words si in Capitolium 
non ascendero was made sub conditione . 


5. Locaetiam inseri stipulation! solent, 
veluti Carthagine dare spondes? Quae 
stipulatio, licet pure fieri videatur, tarnen 
re ipsa habet tempus injectum, quo pro¬ 
missor utatur ad pecuniam Carthagine 
dandam ; et ideo si quis Romas ita stipu- 
letur, hodie Carthagine dare spondes? 
inutilis erit stipulatio, cum impossibilis 
sit repromissio. 


D. xlv. 1. 73; 

6 . Conditione8 quae ad prseteritum vel 
prffisens tempus referuntur, aut statim 
infirmant obligationem, aut omnino non 
diflerunt, veluti si Titius consul fuit, vel 
si Maevius vivit, dare spondee 1 nam si 
e& ita non sunt, nihil valet stipulatio; 
sin* autem ita se habent, statim valet. 
Quae enim per rerum naturam sunt certa, 
non morantur obligationem, licet apud 
nos incerta sint. 


D. xlv. 1. 100; 

7. Non solum res in stipulatum de- 
duci poseunt, sed etiam facta, ut si stip- 


5. It is customary to insert a particu¬ 
lar place in a stipulation, as, for instance, 
1 Do yon engage to give me at Carthage ? * 
and this stipulation, although it appear 
to be made simply, yet necessarily im¬ 
plies a delay sufficient to enable the 
person who promises to pay the money 
at Carthage. And therefore, if any one 
at Rome stipulates thus, ‘ Do you engage 
to give to me this day at Carthage?’ 
the stipulation is useless, because the 
thing promised is impossible. 

D. xiii. 4. 2. 6. 

6 . Conditions, which relate to time 
prosent or past, either instantly make 
the obligation void, or do not suspend 
it in any way; as, for instance, ‘If 
Titius has been consul, or if Maevius is 
alive, do you engage to give me?’ If 
the thing mentioned is not really the 
case, the stipulation is void ; if it is the 
case, the stipulation is immediately valid. 
Things certain, if regarded in them¬ 
selves, although uncertain as far as our 
knowledge is concerned, do not delay 
the formation of the obligation. 

D. xii. 1. 37-39. 

7. Not only things, but acts, may be 
the subject of a stipulation : as when we 
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nle.mur illiquid fieri vel non fieri. Et in 
hujusmodi stipulationibos optimum erit 
poenam subjicere, ne quantitas stipula- 
tionis in incerto sit, ac necesse sit actori 
pi'obare quid ejus intersit; itaque si 
quis ut fiat aliquid stipuletur, ita adjici 
poena debet: si ita factum non erit, tunc 
poenie nomine decern aureos dare 
spondesf Sed si qusedam fieri, qusdam 
non fieri, una eademque conceptione 
stipuletur, clausula hujusmodi erit adji- 
cienda: si ad versus ea factum erit, sive 
quid ita factum non erit, tunc poenee 
nomine decern aureos dare Bpondes ? 


D. xlv. 1. 137. 


stipulate, that something shall, or shall 
not, be done. And, in these stipula¬ 
tions, it will be best to subjoin a penalty, 
lest the amount included in the stipula¬ 
tion should be uncertain, and the plain¬ 
tiff should therefore be obliged to prove 
how great his interest is. Therefore, if 
any one stipulates, that something shall 
be done, a penalty ought to be added as 
thus: 4 If the thing is not done, do you 
engage to give ten awrei by way of pen¬ 
alty I’ But, if by one single question a 
stipulation is made, that some things 
shall be done, and that other things shall 
not be done, there ought to be added 
some such clause as this: * If anything 
is done contrary to what is agreed on, 
or anything agreed on is not done, then 
do you engage to give ten awrei by way 
of penalty V 
; D. xli. 5. 11. 


Tit. XVI. DE DUOBUS REIS STIPULANDI ET 
PROMITTENDI. 


Et stipulandi et pmmittendi duo 
pluresve rei fieri possunt: Btipulandi 
ita, si post omnium interrogationem pro- 
missor respondeat, spondeo, ut puta, 
cum duobus separatim stipulantibus ita 
promissor respondeat, utrique vestrum 
dare spondeo; nam si prius Titio spo- 
ponderit, deinde alio interrogante spon- 
deat, alia atque alia erit obligatio, nec 
creduntur duo rei stfpulandi esse. Duo 
pluresve rei promittendi ita fiunt: 
Mfievi, quinque aureos dare spondee? 
8 ei, eosdem quinque aureos dare 
spondes 1 si respondent singuli separa- 
tim, spondeo. 


Two or more persons may be parties 
together in the stipulation or in the 
promise. In the stipulation, if, after he 
have asked the question, the promissor 
answers, ‘ Spondeo ,* ‘I engage;* for in¬ 
stance, when, two stipulators having 
each separately asked the question, the 
promissor answers, 1 1 engage to give to 
each of you.* For if he first answere 
Titius, and then, on another person put¬ 
ting the same question, he again 
answers him, there will be two distinct 
obligations, and not two co-stipulators. 
Two or more become co-promissoi-s, 
thus: ‘Mffivius, do you engage to give 
five awreiV ‘Seine, do you engage to 
give five awrei V each then separately 
answers, ‘ I do engage.* 


D. xlv. 8. 28. 2; D. xlv. 2. 4. 


The word reus, strictly speaking, signifies the person who is liable, 
or subject, to a demand, but is used more generally to signify a party 
to an obligation, whether active or passive : so here we have rei stipu¬ 
landi, as well as rei promittendi. 

It was immaterial whether the interrogation was put and answered 
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in the plural, spondetis f spondemus ; or in the singular, spondes f spondeo 
(D. xlv. 2. 4.) 

It was not only in contracts made verbis that there could be joint 
creditors and joint debtors. In a commodatum or deposiium, , for instance, 
the parties might agree that several persons should be subject to a 
common obligation, and each be bound for the whole. (D. xlv. 2. 9.) 

1 . Ex hujusmodi obligationibns, etstip- 1. By virtue of such obligations, the 

ulantibus solidum singulis debetur, et whole thing stipulated for is due to each 
promittentes singuli in solidum tenentur $ stipulator, and from each promissor. 
in utraque tamen obligatione una res But, in each obligation, there is only 
vertitur, et vel alter debitum accipiendo, one thing due, and if either of the joint 
,vel alter solvendo, omnium perimit obli- parties i*eceives the thing due, or gives 
gationem et omnes liber&t. the thing due, the obligation is at an 

end for all, and all are freed from it. 

D. xlv. 2. 2. 3. 1. 

If we look to the thing which was the subject of the contract, we may 
say, however many were the joint parties, there was but one obliga¬ 
tion, while, if we look to the persons by or to whom the promise was 
given, there were as many obligations as there were persons making or 
receiving the promise; if, therefore, the thing was given, that is, pay¬ 
ment or performance made, the obligation was at an end, but the obli¬ 
gation binding on any one might be made to cease, as by the deminuti 
ocapitis of one of the co-promissors, without those binding on the others 
ceasing also. If, indeed, the aid of the law had been called in to 
euforce the obligation, the position of the parties was different. If one 
co-stipulator sued the promissor, all the other parties to the stipulation 
were thereby prevented from suing him ; and if one co-promissor were 
sued, none of the others could be sued, the litis contestatio operating as 
an extinction of the debt; but under Justinian, when it appeared that 
there was a deficiency in what had been obtained from the promissor 
that had been sued, the others might then be sued to make up this 
deficiency. (C. viii. 41. 28.) The co-promissor who had paid all 
could recover, as a partner, their shares from the others, if there was a 
partnership between them, and if not, he could recover by paying to 
the creditor the whole sum, but separating the payment* paying his 
share absolutely, and paying the rest as the price of having the credi¬ 
tor’s actions transferred to him to use against the other co-promissors 
(beneflcium cedendarum actionem ); and probably, even if he had not 
acutually made this separation, the praetor would hllow him to bring an 
action against the other co-promissors in which he was feigned to have 
done it. (D. xxvii. 3. 1. 13.) 

2. Ex duobus reis promittendi alius 2. Of two co-promissors, one may en- 
pure, alius in diem vel sub conditione gage simply, the other with the intro- 
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pbligari potest; nec impedimento erit duction of a particular time, or con- 
dies aut conditio, quominus ab eo qui ditionally ; and neither the time nor the 
pore obligatus eat, petatur. condition will prevent payment being 

exacted from the one who binds himself 
simply. 

D. xlv. 2. 7. 


Tit. XVH. DE STIPULATIONS SERVORUM. 

Servus ex persona domini jus stipu- A slave derives from the persona of 
laodi habet; sed hereditas in plerisque his master the power of making a stipu- 
personae defuncti vicem sustinet; ideoque lation. And as the inheritance in most 
quod servus hereditarius ante aditam respects represents the persona of the 
hereditatem stipulatur, acquirit heredi- deceased, if a stipulation is made by a 
tati, ac per hoc etiam heredi postea facto slave belonging to the inheritance before 
acquiritur. the inheritance is entered on, he ac¬ 

quires for the inheritance, and therefore 
for him who subsequently becomes heir. 

D. xli. 1. 34. 61. 

A slave had no persona , that is, no capacity of acquiring civil or 
political rights. But his master, who had such a capacity, could make 
his own persona speak and act through the slave, who was thus only a 
channel by which the wishes of the master were expressed. (See Bk. 
i. Tit. 3, pr.) But although a slave could thus engage others for the 
benefit of his master, by a stipulation, he could not bind his master, 
and could not, therefore, be the promissor in a stipulation; hence, the 
text only speaks of the stipulations, and not of the promises, of slaves. 

In plerisque persona defuncti vicem sustinet; the inheritance repre¬ 
sented the person of the deceased in most things, but there were some 
things which the slave could not acquire for the inheritance, which he 
could acquire for a living master; a usufruct, for instance, being always 
attached to a person, could not be stipulated for by a slave before the 
inheritance was entered on. (D. xlv. 3. 29.) 

1 . Sive autem domino, sive sibi, sive 1. Whether a slave stipulates for his 
conservo 6U0, sive impereonaliter servus master, or for himself, or for his fellow- 
Btipuletur, domino acquirit. Idem juris slave, or without naming any person for 
est et in liberis qui in potestate patris whom he stipulates, he always acquires 
sunt, ex quibus causis acquirere possunt. for his master. It is the same with 

children in the power of their father, in 
. all cases in which they acquire for him. 

D. xlv. 3. 15; D. xlv. 1. 45, pr. and 4. 

What is said here of the children in potestate must be taken with all 
the limitations made necessary by the power they had to acquire a 
peculium for themselves. (See Bk. ii. Tit. 9.) 

27 
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2 . Bed cum factum in stipulation© con- 2. If it is a licence to do something 
tinebitur, omnimodo persona stipul&ntis that is stipulated for, the benefit of the 
continetur, veluti si servus stipuletur ut stipulation is personal to the stipulator; 
sibi ire agere liceat; ipse enim tantum for instance, if a slave stipulates that he 
prohiberi non debet, non etiam dominus shall have a right of passage for bim- 
ejus. self or beasts and vehicles, it is he him¬ 

self, not his master, who is not to be 
hindered from passing. 

D. xlv. 1. 130. 

Even in this case the slave really acquires for the master. It is the 
master, and not the slave, who could enforce the stipulation by Action. 
Of course this personal licence to cross land is something quite different 
from a servitude. For a servitude eundi or agendi , stipulated for by 
the slave, could only be attached to the prcedium of the master. (D. 
xlvi. 3. 17.) 


3. Servus communis stipulando uni- 
cuique dominorum pro portione dominii 
acquirit; nisi jussu unius eorum aut 
nominatim cui eorum stipulatus est j tunc 
enim ei soli acquiritur. Quod servus 
communis stipulatur, si alter! ex doxninis 
acquiri non potest, solidum alter! acqui¬ 
ritur ; veluti si res quam dari stipulatus 
est, unius domini sit. 


3. If a slave held in common by seve¬ 
ral masters stipulates, he acquires a 
share for each master according to the 
proportion which each has in him, unless 
he stipulates at the command, or in the 
name of any one master, for then the 
thing stipulated for is acquired solely 
for that master. And Whatever a slave 
held in common stipulates for, is all 
acquired for one of his masters, if it is 
not capable of being acquired for the 
other; as for instance, if it belongs to 
one of his masters. 


Gai. iii. 167; D. xlv. 8. 7.1. 


Tit. XVHL DE DIVISIONE STIPULATIONUM. 


Stapulationum alia sunt judiciales, Stipulations are either judicial, or 
aliae pratoria, alia conveutionales, alia praetorian, or conventional, or common, 
communes tam pratoria quam judi- that is, both pratorian and judicial. 


dales. 


D. xlv. 5. 


The division of stipulations here given is based on the difference of 
the grounds on which they are entered into, the ground being some¬ 
times the will of the parties, sometimes the direction of a person in 
authority. 

1 . Judidales sunt dumtaxat qua a 1. Judicial stipulations are those which 
mero judicis offido proficiscuntur: veluti proceed exdusively from the office of the 
de dolo cautio, vel de persequendo servo judge, such as the giving security 
qui in fuga est, restituendove pretio. against fraud, or the engagement to pur¬ 
sue a fugitive slave, or to pay his price. 

D. xlv. 1.5; D. xxx. 69. 5. 
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Before the magistrate the parties were in jure , before the judex they 
were in judicio. (See Introd. sec. 98.) The judex sometimes ordered 
that the parties before him should enter into stipulations. 

Two instances are here given of stipulations directed by the judex. 
The first is the de dolo cautio. This was a stipulation directed for the 
benefit of a plaintiff, that the sentence given in his favor might be 
executed, without any attempt at fraud (dolus malus) on the part of the 
defendant. For instance, if the defendant was ordered to make over 
the property in a slave, the judex would direct that he should stipulate 
that he had done nothing to lessen the value of the slave. Otherwise 
the slave might be made over to the plaintiff, and the plaintiffs claim 
be thus nominally satisfied, while it might really be evaded by the 
defendant wilfully doing the slave some material harm. (D. vi. 1. 20. 
and 45.) 

The other instance given is that of the stipulation de persequendo servo 
qui in fuga est y restiluendove pretio. A slave must be supposed to be 
demanded, and to run away before the decision is given. As the de¬ 
fendant, being the actual possessor, could alone reclaim the slave 
against third parties, the judex would compel him to engage by stipu¬ 
lation to follow and reclaim him, or to pay his price. If the slave 
escaped without any fault whatsoever of the defendant, the judge 
merely directed that the defendant should engage to give up the slave 
if he came into his power, and to permit the plaintiff to bring an action 
in the defendant’s name for the recovery of the slave from any one who 
might detain him. (D. iv. 2. 14. 11.) 

2 . Pretoria sunt, quae a mero prse- 2. Praetorian stipulations are those 
tons officio proficiscuntur, veluti damni which proceed exclusively from the office 
infecti vel legatoram. Praetorias autem of the praetor; as the giving* security 
stipulationes sic exaudiri oportet, ut in against damnum infectwn, or for the 
his contineantur etiam JEdilitiae; nam et payment of legacies. Under praetorian 
hae a jurisdictione veniunt. stipulations must be comprehended iEdi- 

litian, for these, too, proceed from a 
magistrate pronouncing the law. 

D. xl. 1. 5. 

Damnum infectum est damnum non factum quod futurum veremur. 
(D. xxxix. 2. 2.) Supposing the damnum futurum which a man appre¬ 
hended were an injury to his premises from the fall of the ill-repaired 
house of his neighbor, by the strict civil law, if he was to wait till the 
mischief were done, his neighbor might abandon his property in the 
fallen house, and the injured man could then obtain no reparation from 
him. To remedy this, the praetor would, if he saw fit, order the neigh¬ 
bor to give security (cautio damni infecti) to indemnify the person 
applying against any damage that might be done. If this order was 
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not obeyed, the praetor authorized the complainant to enter upon and 
occupy the premises (in possessionem mitiebat) ; and, finally, if security 
was still refused, the praetor gave the complainant full possession of the 
premises, but he was liable to be dispossessed, if within a certain time 
the original proprietor made compensation and complied with every¬ 
thing enjoined him. (See D. xxxix. 2. 4. 1.) 

Legatorum: this was a stipulation binding the heir to pay legacies, 
when due, which were not yet payable; otherwise the heir might pre¬ 
viously have spent and consumed all the inheritance. 

A jurisdictione veniunt , that is, come from a magistrate qui jus dicit. 
Jurisdiction in its general sense, includes the whole officium of the jus 
dicentiSn which is said to be latissimum , for bonorum possessionem dare 
potest , et in possessionem mittere , pupittis non habentibus tutores constituere , 
judices litigantibus dare. (D. ii. 1.1.) 

3. Conventionales sunt, quae ex con- 3. Conventional stipulations are those 
rentione utriusque partis concipiuntur, which are made by the agreement of 
hoc est, neque jussu judicis, neque jussu parties ; that is, neither by the order of 
praetoris, sed ex conventione contrahen- a judge nor by that of the pnetor, but 
tium. Quarum totidem genera sunt quot, by the consent of the persons contract- 
pene dixerim, rerum contrahendarum. ing. And of these stipulations there are 

as many kinds, so to speak, as there are 
of things to be contracted for. 

D. xlv. 1. 5. 

4. Communes stipulations sunt, veluti 4. Common stipulations are those, for 

rem salvam fore pupilli; nam et praetor example, providing for the security of 
jubet rem salvam fore pupillo caveri, et the property of the pupil, for sometimes 
interdum judex si aliter expediri haec res the praetor, and sometimes, too, when 
non potest; vel de rato stipulatio. the matter cannot be managed in any 

other way, the judge, orders it should 
be entered into; or, again, the stipula¬ 
tion that a thing shall be ratified. 

D. xlv. 1. 5. 

Communes stipulationes were those sometimes directed by the praetor, 
sometimes by the judex. They ought properly to have preceded the 
conventionales . 

Mention has already been made of the security a tutor or curator 
was obliged to give. (Bk. i. Tit. 24, pr.) It was properly given before 
the tutor entered on his office, and it belonged to the praetor to see that 
it was given. But if, before it was given, the tutor sued a debtor of 
the pupil, and the debtor objected that security had not been given, 
the judge, in order that the proceedings might not be put an end to, 
would direct security to be then given before him. 

The stipulation de rato , or rem ratam haberi , was one entered into by 
a procurator bringing an action in the name of his principal that what 
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he did would be ratified by his principal. It properly belonged to the 
praetor to direct that this stipulation should be entered into before the 
litis oantestcUio (see Introd. sec. 105); but if he omitted to direct this, 
and there was ground for distrusting the authority of the procurator, 
the judge would direct that the procurator should bind himself by this 
stipulation. (See Bk. iv. Tit. 11. 1.) 

Trr. XIX. DE INUTILIBUS STIPULATIONIBUS. 

Omnis res quae dominio nostro subji- Everything, of which we have the 
citnr, in stipulationem deduci potest, property, whether it be moveable or 
give ilia mobilis, sive soli sit. immoveable, may be the object of a 

stipulation. 

A stipulation is inutilis , i.e. invalid, when it produces no tie binding 
on the parties to it. It would seem to have been proper to have exa¬ 
mined here the causes which make contracts of any kind invalid, and 
not to limit the inquiry to stipulations. But the stipulation was so 
much the most important kind of contract that it is taken to represent 
all other kinds. Some few of the causes of invalidity noticed in this 
Title are peculiar to stipulations, but most are common to all contracts. 

Lagrange thus classifies the reasons given in this Title for the inva¬ 
lidity of stipulations: they might be invalid (1) on account of their 
object (pr. paragr. 1, 2, 22, 24); (2) on account of the persons by whom 
(paragr. 7, 8, 9, 10, and 12), for whom (paragr. 3, 4, 19, 20, 21), or be¬ 
tween whom (paragr. 6) they were made; (3) on account of the manner 
in which they were made (paragr. 5, 17, 18, 23); (4) on account of the 
time (paragr. 13, 14, 15, 16, 26), or the condition (paragr. 11, 25) sub¬ 
ject to which they were made. 

1. At a quia rem quae in rerum nature. 1. But, if any one stipulates for a 

non est aut esse non potest, dari stipu- thing which does not, or cannot exist, as 
latns fuerit, veluti Stichum qui mortuus for Stichus, who is dead, but wnom he 
sit, quern vivere credebat, aut Hippo- thought to be living, or for a Hippocen- 
centaurum qui esse non possit, inutilis taur, which cannot exist, the stipulation 
erit stipulatio. is void. 

Gai. iii. 97. 

In such a case no claim could be made for the supposed value of the 
thing, nor even for a sum promised under a penal clause in case of 
non-performance. (D. xlv. 1. 69 and 103.) 

2. Idem juris est, si rem sacram aut 2. It is the same if any one stipulates 
religiosam quam humani juris esse ere- for a thing sacred or religious, which he 
dehat, vel publicam quae usibus populi thought to be profane, or for a public 
perpetuo expoedta sit, ut forum vel thea- thing appropriated to the perpetual use 
trum, vel liberum hominem quern ser- of the people, as a forum or theatre, 01 
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for a free man, whom he thought to be 
a slave, or for a thing of which he has 
not the commercium, or for a thing be¬ 
longing to himself. Nor will the stipu¬ 
lation remain in suspense, because the 
public thing may become private, the 
freeman may become a slave, the stipu¬ 
lator may acquire the commercium of 
the thing, or the thing which now be¬ 
longs to him may cease to be bis; but 
the stipulation is at once void. So, con¬ 
versely, although a thing may have been 
validly stipulated for originally, yet, if 
it afterwards fall under the class of any 
of the thingB before mentioned, without 
the fault of the promissor, the stipula¬ 
tion is extinguished. Such a stipulation, 
too, as the following, is void ab initio, 
'Do you promise to give me Lucius 
Titius, when he shall become a slave? 
for that which by its nature belongs to 
no one, cannot in any way be made the 
object of an obligation. 

Gai. ill. 97; D. xlvi. 82, 83. 5. 

Cujus oommercium non kdbuerit. For instance, if, in the days of 
Gaius, a peregrinus had stipulated for a fundus Italicus; or if, in the 
times of the Lower Empire, a heathen had stipulated for a Christian 
slave (C. i. 10). Of course, if the promissor had not the commercium 
of the particular thing, while the stipulator had it, the promissor was 
answerable to the stipulator for a breach of contract if he did not 
fulfil his promise. (D. xlv. 1. 34.) 

Vel rem suam. It cannot belong to him more than it does; but he 
might stipulate for its value, or for the thing itself if it ceased to be¬ 
long to him. (D. xlv. 1. 31.) 

Extinguitur stipulaiio. And if it were once extinguished, no altera¬ 
tion of circumstances would renew it. In perpetuum sublata obligatio 
restitui non potest. D. xlvi. 3. 98. 8.) 

In a stipulation it made no difference that the stipulator was really 
ignorant that there was some character attaching to the object of the 
stipulation which made the stipulation invalid, as that it was sacred 
or public. The fact that it was sacred or public invalidated the stipu¬ 
lation, and the stipulator had no further remedy against the promissor 
We shall find (Tit. 24. 5) that if a person purchased in ignorance a 
thing of this nature, he would have a remedy against the seller to 
indemnify him for the loss he sustained by the purchase. 

3. Si quia alium daturum facturumve 3. If a man promises that another 
quod spoponderit, non obligabitur, veluti shall give or do something, he is not 


422 lib. m. 

vnm esse credebat, vel cujus commer¬ 
cium non habuerit, vel rem suam dan 
quis stipuletur: nec in pendenti erit sti¬ 
pulate ob id quod publica res in priva¬ 
tum deduci, et ex libero servus fieri 
potest, et commercium adipisci stipulator 
potest, et res stipulatoris esse desinere 
potest; sed protinus inutilis est. Item 
contra, licet initio utiliter res in stipular 
turn deducta sit, si postea in earum qua 
causa de quibus supra dictum est, sine 
facto promissoris devenerit, extinguitur 
stipulatio. At nec statim ab initio tabs 
stipulatio valebit, Lucium Titium, cum 
servus exit, dare spondee t et similia; 
quia quae natura sui dominio nostro 
exempta sunt, in obligationem deduci 
nullo modo possunt. 
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ri spondeat Titium quinque aureos d&tu- bound, as if ho promises, that Titius 
rum. Quod si effecturum se ut Titius shall give five aurei. But, if he pi*o- 
daret, spoponderit, obligatur. mises that he will manage that Titius 

shall give five aurei, he is bound. 

D. xlv. 1. 83. 

4. Si quis alii quam cujus juri subjec- 4. If any one stipulates for the benefit 
tus sit, stipuletur, nihil agit. Plane of a third person, other than a person 
solutio etiam in extranei personam con- in whose power he is, the stipulation is 
ferri potest, veluti si quis ita stipuletur, void. But it may be arranged that pay- 
mihi aut Seio dare spondee ? ut obligatio ment shall be made to a third person, as 
quidem stipulatori acquiratur, solvi if a person stipulates thus, * Do you en- 
tamen Seio etiam invito eo recte possit; gage to pay to me or to Seius?' The 
ut liberatio ipso jure contingat, sed die stipulator alone, in this case, acquires 
adveraus Seium habeat mandati ac- the obligation; but payment may be 
tionem. Quod si quis sibi et alii cujus made to Seius even against his will; the 
juri subjectus non sit, dari decern aureos payer will then be at once freed from 
stipulatus est, valebit quidem stipulatio; his obligation, while the stipulator will 
sed utrum totum debeatur quod in stipu- have against Seius an actio numdati. If 
lationem deductum est, an vero para any one stipulates that ten aurei shall be 
dimidia, dubitatum est; sed placet non paid to him and to a third person, other 
plus quam dimidiam partem ei acquiri. than a person in whose power he is, the 
Ei qui juri tuo subjectus est, si stipula- stipulation is valid; but it has been 
tus sis, tibi acquiris; quia vox tua tarn- doubted whether, in this case, the whole 
quam filii sit, sicuti filii vox tamquam sum is due to the stipulator, or only half; 
tua intelligitur in iis rebus quae tibi ac- and it has been decided that only half is 
quiri possunt. due. But, if you stipulate for another, 

who is in your power, you acquire for 
yourself; for your words are as the 
words of your son, and your son’s words 
are as yours, with respect to all things 
which can be acquired for you. 

Gai. iii. 103; D. xlv. 1. 141. 3; D. xlv. 1. 39. 130; D. xxxix. 2. 42. 

No one who is not a party to a contract could gain or lose by it. Res 
inter alios acta, aliis neque nocere, n&iue prodesse potest (a maxim not to be 
found exactly in its present shape, but based on C. vii. 60. 1). And as 
this was true of all kinds of contracts, so was it specially of stipulations, 
iu which a particular formula had to be spoken, and which could not 
properly be entered into by any one that was absent. The third per¬ 
son not being a party to the contract, could have no action to enforce it, 
and the stipulator could not enforce it because he had no interest in it. 
If, indeed, he had any interest in it, that is, any legal interest, which 
of course might happen, a stipulation for another was binding. Si 
stipvler alii cum mea interesset , ait Marcellus , stipiUationem valere. (D. 
xlv. 1. 38. 20, and see paragr. 20 of this Title.) And when one person, 
wished to stipulate for another, the object might generally be effected' 
by adding a* penalty for the non-performance of the promise. A stipu¬ 
lation binding the promissor to give something to Titius, or, if it were 
not given, to pay a penalty to the stipulator, was binding. It was, 
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indeed, nothing but a conditional contract. In the event of something 
not happening, which might have happened, a certain benefit was to 
accrue to the stipulator. (D. xlv. 1. 38. 17.) It is because the thing 
might have happened that such a penal clause differs in its effect from 
one made to enforce the performance of a thing physically impossible. 
(See note on paragr. 1.) 

Mihi aut 8eio. The third person, to whom payment might be thus 
made at the option of the payee, was said to be solutionis causa adjectus. 
(D. xlvi. 3. 95. 5.) 

8ibi el- alii. We learn from Gains, that the Sabinians were of opinion 
that the whole sum specified was in this case due to the stipulator. Jus¬ 
tinian adopts the contrary opinion. (Gai. iii. 103.) 

Every one could stipulate and promise for his heir. Every pater¬ 
familias could stipulate for those under his power and his slaves; every 
person under power and every slave could stipulate for the paterfami¬ 
lias or master, and could promise so as to bind the paterfamilias or mas¬ 
ter, if authorized, directly or indirectly, to do so. (See Bk. iv. Tit. 7.) 

In the later law many kinds of stipulations could be made through 
another person, though this was contrary to the primary notion of a 
stipulation. For instance, the stipulation * rem pupillo salvam fare 9 (see 
Tit. 18. 4) could be made, for a pupil who was infans, or absent, by a 
public slave, by a person appointed by the praetor, or by a magistrate 
if the parties came before him. (D. xxvii. 8. 1. 15.) 

5. Preterae inutilis est stipulatio, si 5. A stipulation, again, is void, if the 

quis ad ea quae interrogate erit, non answer do not agi-ee with the demand; 
respondeat; veluti, si decern aureos a te as when a person stipulates that ten 
dan stipuletur, tu quinque promittas, aurei shall be given him, and you 
vel contra; aut si ille pure stipuletur, answer five, or vice versa. Astipulation is 
tu sub conditione promittas, vel contra, ai s0 void, if a person stipulates simply, 
si modo scilicet id exprimas, id est, si and you promise conditionally, or vice 
cui sub conditione vel in diem stipulanti versa ; provided only that the disagree- 
tu respondeas, prsesenti die spondeo: ment is expressly stated, as if, when a 
nam si hoc solum respondeas, promitto, man stipulates conditionally, or for a 
breviter videris in eamden diem vel con- particular time, you answer, * I promise 
ditionem spopondisse ; neque enim ne- for to-day/ But, if you answer only, * I 
cesse est in respondendo eadem omnia promise, ’ you seem in a brief way to 
repeti, qu® stipulator expresBerit. agree to the time or condition he pro¬ 

poses. For it. is not necessary, that in 
the answer every word should be re¬ 
peated which the stipulator expressed. 

D. xlv. 1.1. 3, 4 ; D. xlv. 1. 134. 1. 

8i decern aureos. Ulpian, in the Digest, decides the question the 
other way. (D. xlv. 1. 1. 4.) 

* 

6. Item inutilis est stipulatio, si vel ab 6. A stipulation is also void if made 
eo stipuleris qui tuo juri subjectus est, with one who is in your power, or if 
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Tel si is a te stipuletur. Sed servus qui- such a person stipulate with you. A 
dem non solum domino suo obligari non slave is incapable not only of entering 
potest, sed ne alii quidem ulli; tilii vero into an obligation with his master, but 
famihus aliis obligari possunt. of binding himself to any other person. 

But a JUiusfamilias can enter into an 
obligation with others. 

, Gai. iii. 104. 39 ; D. xliv. 7. 14. 


Th« dlave could not contract civilly with his master; but' the later 
law recognized that there might be a naturalis obligatio created between 
them, so that if a master owed anything to a slave in the accounts kept 
between them, and paid it to the slave after he had been manumitted, 
the master could not recover it, as he was paying what, by a natural 
obligation, he was bound to pay. (D. xii. 6. 64.) 

The ftliusfamUias could bind himself civilly. Flliwfarnilias ex omnibus 
causis tanquam paterfamilias obligatur. (D. xliv. 7. 39.) He could be 
sued and his person taken in execution, and his peculia could be made 
available for his creditors; and Justinian permitted him to make a 
cessio bonorum. (C. vi. 71. 7.) To protect filiifamiliarum , the senatus - 
consultum Macedonianum was passed, by which money lent to filiifami¬ 
liarum could not be recovered from them. (See Bk. iv. Tit. 7.7.) 

- 7. Mutum neque stipulari neque pro- 7. It is evident that a dumb man can 
mittero posse palam est, quod et in sur- neither stipulate nor promise. And this 
do receptum est; quia et is qui stipula- is considered to apply also to deaf per- 
tur verba promittentis, et is qui prornit- sons, for he who stipulates ought to hear 
tit verba stipulantis audire debet: unde the words of the promissor, and he who 
apparet non de eo nos loqui qui tardius promises the words of the stipulator, 
exaudit, sed de eo qui omnino non audit. Hence, it is clear that we are not speak¬ 
ing of a person who hears with difficulty, 
but of one who cannot hear at all. 

Gai. iii. 105; D. xliv. 7. 1. 15. 

8. Puriosus nullum negotium gerere 8. A madman can go through no legal 
potest, quia non intelligit quid agit. act, because he does not understand 

what he is doing. 

Gai. iii. 106. 

During lucid intervals a madman could make valid stipulations or 
promises. 

9. Pupillusomne negotium rectegerit, 9. A pupil may go through any legal 

ut tamen sicubi tutoris auctoritas neces- act, provided that the tutor takes a part 
sana sit, adhibeatur tutor, veluti si ipse in the proceeding in cases where his au- 
obligetur: nam alium sibi obligare etiam thorization is necessary, as for instance, 
sine tutoris auctoritate potest. when the pupil binds himself; for a pu¬ 

pil can bind others to him without the 
authorization of his tutor. 

Gai. ii. 107. 
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10. This must be.understood only of 
pupils who already have some under¬ 
standing ; for an infant, or one still near 
to infancy, differs but little from a mad¬ 
man, for pupils of such an age have no 
understanding at all. But, in order to 
consult their interest, the law is con¬ 
strued more favorably to those who are 
near to infancy, and they are allowed 
the same rights as those near the age of 
puberty. A son in the power of his 
father, and under the age of puberty, 
cannot bind himself even if his father 
authorizes him. 

Gai. iii. 109; D. xlv. 1. 141. 2. 

An infant was properly one qui fari non potest , a child not yet old 
enough to speak with understanding of what he said, i.e. was below 
the age of seven years. When a child could talk, and began to have 
some degree of understanding, he was termed inf anti proximus . He 
could now pronounce, and in some measure understand, the words of a 
stipulation, and the law permitted him to do so with the sanction of 
his tutor in certain cases, such as the acquisition of an inheritance, 
where his personal intervention was necessary. But the law did not 
allow him to stipulate except when the stipulation was clearly for his 
benefit. (D. xxix. 2. 9.) 

Just as the child who was older than an infant was said to be inf an- 
Has proximus , so one a little younger than a pubes was said to be puber- 
tati proximus . Theophilus, in his paraphrase of this paragraph, says, 
proximus inf anti qualis fuerit qui septimum aut octavum annum agit. 
The original notion seems to have been that the child inf antics proximus 
could not do things which the pubertati proximius could do. There was a 
clear difference between a child between seven and eight and a child 
between thirteen and fourteen. But the capacity existing in the inter- 
venining years would vary with the individual. Gradually the law 
recognized more and more the acts of the child over seven years, as 
this was considered, as the text says, the benignior interpretation the 
more favorable interpretation to the child, as removing doubts as to his 
competence, and avoiding the necessity of having recourse to a slave to 
stipulate for the child. (D. xlvi. 0. 6.) But, with regard to delicts, the 
benignior interpretatio would be to mark the distinction between dif¬ 
ferent ages of children above seven; and so we are told (Bk. iv. Tit. 
1. 18) that the impubes is only bound ex furto in so far as proximus 
pubertati intelligit se delinquere. 

The paterfamilias could not, like a tutor, supply his authority to 
make up what was deficient in the power of the impubes . The conclu- 


420 LIB. in. 

10. Sed quod diximus de pupillis, uti- 
que de iis venim est qui jam aliquem 
intellectum h&bent: nam infans et qui 
inf&nti proximus est, non multum a furi- 
oso distant, quia hujus aetatis pupilli 
nullum habent intellectum ; sed in prox- 
imis infanti, propter utilitatem eorum, 
benignior juris interpretatio facta est, ut 
idem juris habeant quod pubertati prox- 
imi. Sed qui in potestate parentis est 
impubes, ne auctore quidem patre obli¬ 
gatin'. 
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ding words of this paragraph are taken from Gaius, who makes his 
statement more complete by adding pubes v&ro qui in potestate eat, proinde 
ac si paterfamilias obligare solet. (D. xlv. 1. 141. 5.) 

11. Si impossibilis conditio obligation- 11. If an impossible condition is added 
ibus adjiciatur, nihil valet stipulatio. to an obligation, the stipulation is void. 
Impossibilis autem conditio habetur, cui A condition is considered impossible of 
natura impediment est quominus exis- which nature forbids the accomplish- 
tat, veluti si quis ita dixerit, si digito ment; as, if a person says, ‘Do you 
crlum attigero dare spondee ? At si ita promise if I touch the heavens with my 
Blipuletur, si digito coelum non attigero finger 1 ’ But if a stipulation is made 
dare spondee I pure facta obligatio in- thus, ‘ Do you promise if I do not touch 
telligitur, ideoque statim petere potest. the sky with my finger f ’ the obligation 

is considei'ed as unconditional, and per¬ 
formance may be instantly demanded. 

Gai. iii. 98; D. xlv. 1. 7. 

An impossible condition in a testamentary gift was treated as if it 
had never been inserted. In a stipulation or any other contract it 
made the contract void, a difference owing to the favor with which tes¬ 
tamentary gifts were regarded. (See Bk. ii. Tit. 15. 10.) 

In the stipulation, * If I do not touch the heavens,’ etc., there is really 
no condition; there is nothing left undecided in the mind of the 
speaker or hearer. 

12. Item verborum obligatio inter ab- 12. A verbal obligation, made between 

Rentes concepts inutilis est. Sed cum absent pei'sons, is also void. But as this 
hoc materiam litium contentiosis homin- doctrine afforded matter of strife to con- 
ihus pnest&b&t, forte post tempus tales tentious men, who alleged, after some 
allegationes opponentibus, et non prs- time had elapsed, that either they or 
sentes esse velseveladversariossuos con- their adversaries were not present, we 
tendentibus, ideo nostra constitutio prop- issued a constitution, addressed to the 
ter celeritatem dirimendarum litium in- advocates of Csesarea, in order to pro- 
troducta est, quam ad Csesarienses advo- vide for the speedy determination of 
catos scripsimus: per quam disposuimus such suits. By this we have enacted, 
tales scripturas quue presto esse partes that written acts which declare that the 
indicant, omnimodo esse credendas, nisi contracting pai-ties were present, shall 
ipse qui talibus utitur improbis allege be considered as indisputable evidence 
tionibus, manifestissimis probationibus of the fact, unless the party who has 
vel per scripturam vel per testes idoneos recourse to such shameless allegations 
approbaverit, in ipso toto die quo con- makes it evident, by the most manifest 
ficieb&tur instru men turn sese vel adver- proofs, either by writing or by credible 
Barium suum in aliis locis esse. witnesses, that either he or his adver¬ 

sary was in some other place the during 
whole day in which the instrument was 
made. 

Gai. iii. 138; C. viii. 38. 14. 

No writing was necessary to make a verbal contract valid; but one 
was generally drawn up as a record of the transactions, and called m- 
strumentum or cautio , as being a security for the stipulator. 
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13. Post mortem suam dari Bibi nemo 13. A man could not formerly stipu- 

stipulari poterat, non magis quam post late that a thing Bhould be given him 
mortem ejus a quo stipulabatur; ac nec after his own death, any more than after 
is qui in alicujus potestate est, post the death of the pi*omissor. Neither 
mortem ejus stipulan poterat, quia pa- could any person in the power of an- 
tris vel domini vocelo qui videtur.. Sed other stipulate that anything should be 
et si quis ita stipuletur, pridie quam given him after the death of the person 
moriar vel pridie quam morieris dabis 1 in whose power he was, because it was 
inutilis erat stipulatio. Sed cum (ut ita his father or master who appeared to be 
dictum est) ex consensu contrahentium speaking in him. And if any one stipu- 
stipulationes valent, placuit nobis etiam lated thus, * Do you promise to give the 
in hunc juris articulum necessarian! in- day before I die! or the day before 
ducere emendationem: ut sive post mor- you die ? ’ the stipulation was invalid, 
tem, sive pridie quam morietur stipula- But since all stipulations, as we have 
tor sive promissor, stipulatio concepts already said, derive their force from the 
est, valeat stipulatio. consent of the contracting parties, we 

have thought it proper to introduce a 
necessaiy alteration in this respect, so 
that now, whether it is stipulated that a 
thing shall be given after, or imme¬ 
diately before, the death either of the 
stipulator or the promissor, the stipula¬ 
tion is good. 

Gai. iii. 100; C. viii. 38.11; C. iv. 11. 

A stipulation 4 pridie quam moriar ’ was held to be invalid, because 
the date when the thing promised became due could not be fixed until 
the death happened, and then the action would only be acquired for 
or against the heirs, exactly as in the case of a stipulation ‘ dabis post 
mortem 1 (Gai. iii. 100), and the heirs were looked on as those parties 
for whom a stipulation could not be made. Gaius says, inelegans visum 
est ex hwedis persona incipere obligationem ; it was out of the due order 
of things that a man should enter into an obligation in which nt action 
could be brought until after his death. Justinian* does away with all 
these subtleties. 

14. Item si quis ita stipulatus erat, si 14. Also, if any one stipulated thus, 

navis eras ex Asia venerit, hodie dare * If a certain ship arrives to-morrow from 
spondee 1 inutilis erit stipulatio, quia Asia, do you engage to give to-day 1 * the 
prsepostei-e concepts est. Sed cum Leo stipulation would be void, as being pi-e- 
inclytffi recordationis in dotibus eamdem posterous. But, since the Emperor Leo, 
stipulationem quae praepostera nuncupa- of glorious memory, decided that such a 
tur, non esse rejiciendam existimavit, stipulation, which is termed preepogtera, 
nobis placuit et huic perfectum robur ought not to be rejected with respect to 
occommod&re, ut non solum in dotibus marriage-portions, we have thought it 
sed etiam in omnibus valeat hujusmodi right to give it complete validity, so that 
conceptio stipulations. now, every stipulation made in this way 

is valid, not only with respect to mar- 
riage-portions, but whatever may be its 
object. 

C. vi. 23. 25. 
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Such a stipulation was said to be praspostere concepta (i.e. the things 
which should come post axe placed pros), because the payment is to be 
made at once, and thus is placed before (prce) instead of after (post ) the 
fulfilment of the condition. Under Justinian’s enactment the contract 
was binding at once, but payment could not be enforced until the con¬ 
dition was fulfilled. (C. vi. 23. 25.) 

15. Ita autem concepta Btipulatio, ve- 15. A stipulation made thus, as if, for 

luti si Titius dicat, cum moriar dai-e instance, Titiua says, 4 Do you promise 
spondes ? vel cum morieris ? et apud to give when I die,' or 4 when you die ? * 
veteres utilis erat et nunc valet. was considered valid by the ancients, 

and is so now. 

D. xlv. 1. 45. 3. 

This stipulation was said to be valid because the thing was to be 
given * non post mortem, sed ultimo vitas tempore' (Gai. ii. 232.) The 
moment when the performance of the engagement became due was 
fixed before the time when the rights of the heir were distinct from 
those of the deceased. In the stipulation dari pridie quam moriar, the 
moment when the performance became due could only be ascertained 
after the death of the deceased. Until he had died it was not known 
when the day before the day of his death would be. But he must die, 
and the moment of his death might be taken as an epoch in itself. 

16. Item post mortem alterius recte 16. We may also validly stipulate that 

stipulamur. a thing shall be given after the death of 

a third person. 

D. xlv. 1. 45. 1. 

The death of a third person was an uncertain term, which might be 
as legitimately affixed to a stipulation or any other uncertain time. 
The reason which prevented the stipulation post mortem meam or tuam 
did not apply. 

17. Si scriptum in instrument fuerit 17. If it iB written in an instrument 

promisisse aliquem, perinde habetur that a person has promised, the promise 
atque si interrogations prsecedente re- is considered to have been given in an- 
8ponsum sit. swer to a precedent inteiTOgation 

See Paul. Sent. v. 7. 2. Ulpian says (D. ii. 14. 7. 12) that if, at the 
end of the instrument of an agreement, the words usually added were 
found, viz. rogavit Titius, spopondit Mamins, the agreement was taken 
to be a stipulation unless it were expressly shown that it was in reality 
only a pactum. 

18. Quoties plures res una stipulatione 18. When many things are compre- 
comprehenduntur, si quidem promissor hended in one stipulation, a man binds 
simpliciter respondeat dare spondeo, himself to all, if he answers simply 4 1 
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propter omnes tenetur. Si vero unam ex promise to give.* But, if he promises 
his vel quasdam datumim se respondent, to give one, or some of the things stipu- 
obligatio in iis pro quibus spoponderit, lated for, he is bound only with respect 
contrahitur: ex pluribus enim stipula- to the things comprised in his answer, 
tionibus una vel qusedam videntur esse For, of the different stipulations con- 
perfect® ; singulas enim res stipulari, et tained in the question, only some are 
ad singulas respondere debemus. considered to have been answered, as 

for each object a question and an answer 
is required. 

D. xlv. 1. 83. 4; D. xlv. 1. 4, 5. 


19. Alteri stipulari (ut supra dictum 
est) nemo potest: invents Bunt enim 
htyusmodi obligationes ad hoc ut unus- 
quisque sibi acquirat quod sua interest; 
ceterum, ut alii detur, nihil interest stip- 
ulatoris. Plane si quis velit hoc facere, 
poenam stipulari conveniet, ut nisi ita 
factum sit ut comprehensum est, com- 
mittatur poense stipulatio etiam ei cujus 
nihil interest; pcenam enim quum stip- 
ulatur quis, non illud inspicitur quid in¬ 
tersit ejus, sed quse sit quantitas in con- 
ditione stipulationis. Ei*go si quis stip- 
uletur Titio dai*i; nihil agit; sed si addi- 
derit pcenam, nisi dederis tot aureos 
dare spondee Y tunc committitur stipu¬ 
latio. 


19. No one, as we have already said, 
can stipulate for another, for this kind 
of obligations has been invented, that 
every person may acquire what it is for 
his own advantage to acquire; and it 
cannot be for his interest that a thing 
should be given to another. But if any 
one wishes to stipulate for another, he 
should stipulate for a penalty payable to 
him, although he would otherwise re¬ 
ceive no advantage from the obligation, 
so that if the promissor does not per¬ 
form his premise, the stipulation for the 
penalty may be valid even for a person 
who had no interest in the performance 
of the promise; for when a penalty is 
stipulated for, it is not the intei*est of 
the stipulator that is regarded, but the 
amount of the penalty. If, therefore, 
any one stipulates that a certain thing 
shall be given to Titius, this is void; but 
if he adds a penalty, * Do you promise 
to give me so many aurei if you do not 
give the thing to Titius f' this stipulation 
binds the promissor. 


D. xlv. 1. 38. 17. 


20. Bed et si quis Btipuletur alii, cum 
ejus interesset, placuit stipulationem 
valere. Nam si is qui pupilli tutelam 
administrare cceperat, cessit adminis- 
tratione contutori suo, et stipulatus est 
rera pupilli salvam fore; quoniam in¬ 
terest stipulatoris fieri quod stipulatus 
est, cum obligatus futurus esset pupillo 
si male gesserit, tenet obligatio. Ergo 
et si quis procuratori suo dan stipulatus 
sit, stipulatio vires h&bebit; et si credi¬ 
tor! dari stipulatus sit, quod sua in¬ 
terest, ne forte vel poena committatur 


20. But, if any one stipulates for 
another, having himself an interest in 
the performance of the promise, the 
stipulation is valid. Thus if he who has 
begun to act as tutor afterwards gives 
up the administration to his co-tutor, 
and stipulates for the security of the es¬ 
tate of his pupil, since it is for the in¬ 
terest of the stipulator that the promise 
should be performed, as he is answer- 
able to the pupil for maladministration, 
the obligation is binding. So if a person 
stipulates that a thing shall be given to 
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▼d, prsedia distrahantnr quropignori his procurator, the stipulation is effectual, 
date erant, valet stipulatio. So, too, is a stipulation that a thing shall 

be given to a creditor of the stipulator, 
the stipulator having an interest in the 
performance of the promise; as, for in¬ 
stance, that he may avoid becoming liable 
to a penal clause, or that his immove¬ 
ables, given in pledge, should not be sold. 

D. xlv. 1. 38. 20. 23. 


See note on paragr. 4. The tutor was liable for all his co-tutor did. 
(8eeBk.LTit.24.) 

21. Versa vice, qui alium facturum 21. Conversely, he who undertakes for 
promisit, videtur in ea esse causa ut non the performance of another, is not bound 
teneatur, nisi poenam ipse promiserit. unless he promises under a penalty. 

D. xlv* 1. 38. 2. 


22. Item nemo rem suam futuram, in 22. No man can validly stipulate that 
eumcasum quo eua8it,utiliter stipulator, a thing which may hereafter belong to 

him shall be given him when it becomes 
his. 

D. xlv. 1. 87. 

When the time was come, the stipulation would have nothing on 
which to take effect. 

23. Si de alia re stipulator senserit, 23. If the stipulator intend one thing, 

de alia promissor, perinde nulla contra- and a promissor another, an obligation 
hitur obligatio, ac si ad inteiTOgatum is no more contracted than if no answer 
responsum non esset: veluti, si hominem had been made to the inteiTogation; for 
Stichum a te quis stipulatus fuerit, tu de instance, if any one has stipulated that 
Pamphilo senseris quern Stichum vocari you should give Stichus, and you under- 
credideris. stood him to refer to Pamphilus, think-. 

ing that Pamphilus was called Stichus. 

D. xlv. 1. 137.1. 

Stipulatio ex utriusque consensu valet. (D. xlv. 1. 83. 1.) And if the 
seeming consent implied in pronouncing the words of the stipulation 
was vitiated by a mistake under which one party spoke of one thing 
and the other of another, the stipulation was void; but if the mistake 
was only with reference to something in, or relating to, the thing they 
were speaking of, i.e. if they were really speaking of the same thing, 
but one party was under some misapprehension respecting it, the stipu¬ 
lation was valid. 8o it was valid if fraud or violence had been used to 
procure it; but though in such cases it was valid, the rights it gave 
were worthless under the jurisdiction of the praetor, who always allowed 
cxceptiones doU y metus , etc., by which the action brought on the stipula¬ 
tion was repelled. 
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24. Quod turpi ex causa promissum 24. A promise made to effect abase 
est, veluti si quis homicidium vel sacri- purpose, as to commit homicide or sacri- 
legium se facturum promittat, non valet, lege, is not binding. 

D. xlv. 1. 26, 27. 

A thing was said to be promissum ex turpi causa , when it was prom¬ 
ised, being itself illegal or immoral, or was the reward, or depended 
on the happening, of anything illegal or immoral. 

25. Cum quis sub aliqua conditione 25. If a stipulation is conditional, al 

stipulatus fuerit, licet ante conditionem though the stipulator dies before the 
decesserit, postea existente conditione accomplishment of the condition, yet if, 
heres ejus age re potest. Idem est et ex afterwards, the condition is accom- 
promissoris parte. plished, his heir can demand the execu¬ 

tion of the promise ; and so, too, the heir 
of the promissor may be sued. 

D. xlv. 1. 57. 


26. Qui hoc anno aut hoc mense dan 26. A person who stipulates that a 
stipulatus est, nisi omnibus partibus thing shall be given to him in such a 
anni vel mensis prseteritis non recte year or month, cannot legally demand 
petet. the thing promised until the whole year 

or month has elapsed 
D. xlv. 1. 42. 


27. Si fundum dari stipuleris vel homi- 27. If you stipulate for a piece of 
nem, non poteris continuo agere, nisi ground, or a slave, you cannot instantly 
tan turn spatium praeterierit quo traditio demand the thing, but must wait until 
fieri poesit. enough time has passed for deliveiy to 

have been made. 

D. xlv. 1. 73. 


Trr. XX. DE FIDEJUSSORIBUS. 

Pro eo qui promittit, solent alii obli- It is customary that other persons, 
gari, qui fidejussores appellantur; quos termed fldqjussores, should bind them- 
ho min es accipere solent dum curant ut selves for the promissor, creditors gener- 
diligentius sibi cautum sit. ally requiring that they should do so in 

order that the security may be greater. 

Gal iii. 115.117. 

We have already noticed in Title 10 the cases of persons who joined 
in making the same stipulation or who joined in making the same 
promise. We now come to the cases of persons who come in as acces¬ 
sories to the creditor or debtor. Many of the rules of law applying to 
the corei stipulandi or promittendi applied to these accessories; especi¬ 
ally those rules applied so that if payment was made to the accessory of 
the creditor the debtor was free as against the creditor; and if the 
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principal debtor or any of his accessories was sued, no further action 
could, until Justinian permitted it, be brought by the creditor against 
thoge who were not sued, the litis contestatio operating as an extinction 
of the debt. 

Besides the principal parties to a stipulation, the stipulator and the 
promissor, there might be accessory parties, called respectfully adstipw- 
latores and adpromissores. The adstipulator either received the same 
promise as his principal did, and could, therefore, have the same actions, 
and equally receive or exact payment; or he only stipulated for a part 
of that for which the principal stipulated, and then his rights were 
co-extensive with the amount of his own stipulation. In the early law, 
the chief use of an adstipulator was, probably, to supply the place of a 
procurator at a time when the law refused to allow stipulations to be 
made by procuration. A might make a stipulation, and know that at 
the time when payment would be due he would be abroad. He, there¬ 
fore, joined B in the stipulation, who could receive payment or bring 
an action in his place. 

Before the time of Justinian no one could stipulate validly for a thing 
after his own death (see Tit. 19. 13); and, therefore, those who wished 
to make such a stipulation joined an adstipulator with them, and this 
adstipulator could bring an action, or receive payment, after the death 
of the stipulator. As, in the days of G-aius, all contracts could be made 
by procuration, it appears from his account of the adstipulator , which is 
the only one we have, that the only use of the adstipulator was to make 
this stipulation post mortem suam valid. (Gai. iii. 117.) 

The adstipulator could not transmit his right of action even to his 
heirs. His rights were purely personal, because he was selected by 
the stipulator, to whom he stood in the relation of a mandatary, from 
motives of personal confidence. (Gai. iii. 114.) 

The adpromissores were accessory to the promise, in order to give the 
stipulator greater security. They were guarantees for the fulfilment 
of the promise (Gai. iii. 116), and these guarantees were termed spon- 
sores when Roman citizens, as they pledged themselves by the word 
spondeo , a word which citizens alone could utter, and fidepromissores 
when peregrini (Gai. iii. 120), because, in binding themselves, they used 
the expression fide mea promitto. 

The sponsores and fidepromissores held a position, in many respects, 
the exact converse of the adstipulator. They made the same promise 
as their principal, or one not so extensive, for they might only choose 
to become guarantees to a certain extent; they could not bind them¬ 
selves for more than their principal was bound for. They were oftem 
employed to remove any objections that might be made to the capacity 
of their promissor, as, for instance, that he was impubes and contract- 

28 
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ing without the consent of his tutor. Their heirs were not bound 
(Gai. iii. 120), and they might recover from their principal by an actio 
mandati what they had advanced for him. (Gai. iii. 127.) 

By the lex Furia (circ. 05 b.c.) their obligation was only binding for 
two years from the time when it could have been enforced against 
them, and the amount of the liability of#all was divided equally among 
all living at the time when the guarantee could be enforced. 

These restrictions, the limitation of the intervention of sponsores and 
fidepromissores to verbal contracts, and their obligation dying with them, 
made it necessary that there should be a more unfettered mode of 
becoming surety for a party to a contract. This was supplied by the 
introduction of the fidejussores , who could bind themselves in every 
kind of obligation, and who transmitted their obligation to their heirs. 
In the time of Justinian, sponsores and fidepromissores had been long 
obsolete, and as, under his legislation, stipulationes post mortem suam 
were allowed, there was no longer any occasion for the intervention of 
adstipulatores , and, consequently, none of the additional parties to a 
verbal contract, except fidejussores , are mentioned in the Institutes. 

Gaius mentions other laws besides lex Furia , bearing on the subject 
of the additional parties to a contract; and as the effect of some of 
their provisions is traceable in what we read with respect to fidejussores 
in this Title, it may be as well to notice them here. (1.) The lex Apu- 
leia (102 b.c.) established a kind of partnership {quandam societatem) 
between the different sponsores or fidepromissores ; any one of them who 
had paid the whole debt could recover from the others what he had 
paid in excess of his own share by an action pro socio. (Gai. iii. 122.) 
(2) A law, the name of which is illegible in the manuscript of Gaius, 
required that the creditor should give notice beforehand, for what 
amount he was going to exact security, and how many sponsores or fide - 
promissores there were to be. (3.) The provisions of the lex Furia (95 
b.c.) have been noticed above. (4.) A lex Cornelia (81 b.c.), referring 
not only to sponsores and fidepromissores , but to all sureties, and there¬ 
fore to fidejussores (which, perhaps, shows the date of the first introduc¬ 
tion of fidejussores ), provided that no one should bind himself for the 
same debtor, to the same creditor, in the same year {idem pro eodem 
apud eundem , eodem anno), for more than 20,000 sesterces. (Gai. iiL 
124, 125.) (5.) Lastly, a lex Publilia gave sponsores an advantage over 
any other sureties, for they were allowed, unless reimbursed in six 
months, to recover from their principal what they had paid by a special 
action {actio depensi ), and, if he denied his liability, they recovered 
.double, or they might, without judgment, proceed to personal execution, 
manus injectio , against him. (Gai. iii, 127.) 

Intercedere was the proper term for becoming bound for the debt of 
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another; mtisdare for the giving surety for the obligation of the princi¬ 
pal ; satisaccipere for the receiving it. 

Suretyship might be created, not only in the modes above mentioned, 
but by the surety offering himself as mandator pecunice credential i.e. 
bidding the creditor to lend to the debtor, or by a pactum constitute 
pecunicB, an undertaking to pay an ascertained debt, and in this case 
the debt of another person. (Bk. iv. 6. 9.) 

The senatus-consultum Velleianum (D. xvi. 1. 2. 1), 40 a.d., forbad 
women ever to bind themselves for another person. 

1. In omnibus autem oblig&tionibus 1. Fidejussores may be added in every 

assumi possunt id est sive re, sive ver- kind of obligation, i.e. whether the obli- 
bis, sive literis, sive coqpensu contracts is contracted by the delivery of the thing, 
fnerint: at ne illud quidem interest ut- by words, by writing, or by the consent 
rum civilis an naturaUs sit oblig&tio cui of the parties. Nor is it material 
adjiciatur fidejussor, adeo quidem ut pro whether the obligation to which the fide- 
servo quoque obligetor, sive extraneus jussor is made an additional party, is 
sit qui fidejussorem a servo accipiat, sive civil or natui*al; so much so, that a man 
ipse dominus in id quod sibi natui*aliter may bind himself as a fidejussor for a 
debetur. slave, either to a stranger or to the mas¬ 

ter of the slave, when the thing due to 
him is due by a natural obligation. 

Gai. Li. 119; D. xlvi. 1. 8. 5. 

In omni obligations , including obligations arising out of delicts. This 
was the principal advantage gained by the introduction of fidejussores 

2. Fidejussor non tan turn ipse obliga- 2. A fidejussor not only binds himself, 

tur, sed etiam heredem oblig&tum relin- but also his heir. 

quit. 

D. xlvi. 1. 4. 1. 

This was the second chief point of difference between fidejussores 
and sponsores , or fldepromissores. There was no limit to the time during 
which fidejussores remained bound, such as the lex Furia had laid down 
for the benefit of sponsores and fldepromissores. 

3. Fidejussor et praecedere obligation- 3. A fidejussor may be added either 

em et sequi potest before or after an obligation is entered 

into. 

D. xlvi. 6, pr. and 2. 

Probably the formality of verbal contracts exacted that the words of 
the principal should precede those of the accessory. 

4. Si plures sint fidejussores, quotquot 4. Where there are several fidejussores, 
erunt numero, singuli in solidum tenen- whatever is their number, each is bound 
tur: itaque liberum est creditori, a quo for the whole debt and the creditor may 
velit solidum petere. Sed ex epistola demand the whole from any of them he 
divi Hadriani compellitur creditor a pleases. But, by a rescript of the Em- 
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sigulis, qui modo solvendo sunt litis con- 
testatse tempore# partes petere; ideoque, 
si quis ex fidejussoribus eo tempore sol¬ 
vendo non sit, hoc ceteros onerat. Bed 
si ab uno fidejussor© creditor totum con- 
secutus fuerit, hujus solips de trimen turn 
erit, si is pro quo fidejussit solvendo non 
sit; et sibi imputare debet, cum potuerit 
adjuvari ex epistola divi Hadriani, et 
desiderare ut pro parte in se detur 
actio. 


peror Hadrian, the creditor is forced to 
divide his demand between all those 
Jidejussores who are solvent at the time 
of the litis contestation so that, if any of 
the Jidejussores is not solvent at that 
time, the rest have so much additional 
burden. But, if the creditor obtains his 
whole demand from one of the fide - 
jussores, the whole loss falls upon him 
alone, if the principal debtor cannot 
pay; for he has no one but himself to 
blame, as he might have availed him¬ 
self of the rescript of the Emperor 
Hadrian, and might have required that 
no action should be given againBt him 
for more than his Bhare of the debt. 


Gai. iii. 121; D. xlvi. 1. 26. 


The provisions of the lex Furia not applying to Jidejussores , they 
were bound for all they had promised; and as each promised for him¬ 
self alone, the one first sued had no remedy against the other fide- 
jussores, until the rescript of Hadrian provided one, and gave him 
what was called the benejicium divisionis; but under the lex Furia , the 
liability was divided among the different sureties ipso jure, whereas 
the surety first sued was obliged expressly to claim the benefit given 
by the rescript of Hadrian (benejicium divisionis). 

There were two other privileges or beneficia of which the fidejussor 
might avail himself: one was, that cedendarum actionum , by which, if 
the creditor, without suing the debtor, proceeded against the fide¬ 
jussor, the surety, if prepared to pay the whole debt, could, before 
paying the creditor, compel him to make over to him the actions which 
belonged to the stipulator, and thus the fidejussor could sue those bound 
with him, or the principal debtor (D. xlvi. 1. 17), and this was often 
more advantageous to the Jidejussor than having recourse to the rescript 
of Hadrian, because, if the creditor had taken pledges, they were 
transferred to the fidejussor, if the actions were ceded to him. If the 
creditor refused to cede the actions and still sued the surety, he could 
be repelled by an excepUo doli mail. (D. xlvi. 1. 59.) 

There was also a benejicium ordinis , or, as it was otherwise termed, 
excussionis or discussionis , introduced by Justinian (Nov. 4. 1); by this 
a creditor was bound to sue the principal debtor first, and could only 
sue the sureties for that which he could not recover from the principal. 

5. Fidejussores ita obligari non pos- 5. Fidejussores cannot bind them- 
sunt, ut plus debeant quam debet is pi*o selves for more than tbe debtor is 
quo obligantur: nam eorum obligatio bound for; because their obligation is 
accessio est principalis obligations, nec accessory to the principal obligation; 
plus in accessions potest esse quam in and the accessory cannot contain more 
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than the principal. They may, however, 
bind themselves for less. Therefore, if 
the principal debtor promises ten aurei. 
the fidejussor may be bound for five, 
but the fidqussor cannot be bound for 
ten when the principal debtor is bound 
only for five. Again, when the princi¬ 
pal promises unconditionally, the fide¬ 
jussor may promise conditionally, but 
not vice versa. For the terms more anti 
less are used not only with respect to 
quantity, but also with respect to time; 
it is more to give a thing instantly, it is 
less to give it after a time. 

Gai. iii. 113.126. 

6. Si quid autem fidejussor pro reo 6. If a fidejussor has made payment 

solvent, ejus recuperandi causa habet for the debtor, he may have an actio 
cum eo mandati judicium. mandati against him to recover what he 

has paid. 

Gai. iii. 127. 

If he had intervened without the knowledge of the principal, he 
would have an actio negotiorum gestorum, not mandati (Tit. 27. 1); and 
he would have no action at all if he had intervened in defiance of the 
wishes of the principal. (D. xvii. 1. 40.) 

7. Grace fidejussor ita accipitur, rrj 7. A fidejussor may bind himself in 

epj} irurrei KcXevu, teyo, 6eXu give fiovXofiai ; Greek, by using the expression ry e/iy 
sed et si fyyi dixerit, pro eo erit ac si mtrrei KeXevu (I order upon my faith), 
dixerit Xryv (I say), 6e?.u or povtojiat (I wish); 

if he uses the word fy/ti, it will be equi¬ 
valent to Xeyo. 

D. xlvi. 1. 8. 


principali re; at ex diverso, ut minus 
debe&nt, obligari possunt. Itaque si 
reus decern aureos promise lit, fidejussor 
in quinque recte obligatur; contra vero 
obligari non potest. Item si ille pure 
promiserit, fidejussor sub conditions 
promittere potest, contra vei*o non po¬ 
test ; non solum enim in quantitate, sed 
etiam in tempore minus et plus intelligi- 
tur; plus est enim statim aliquid dare, 
minus est post tempus dare. 


The appropriate Latin formula was, *Idem fide mea esse jubeoj but 
this formula was, probably, never insisted on, as the formulae ‘ spondeo ’ 
and i idem fide mea promitto' were. 


8. In stipulationibus fidejussorum 
sciendum est generaliter hoc accipi, ut 
quodcumque scriptum sit quasi actum, 
videatur etiam actum; ideoque constat, 
si quis scripserit se fidejussisse, videri 
omnia solemniter acta. 


8. It is a general rule in all stipula¬ 
tions of fidejussores , that whatever is 
stated in writing to have been done, is 
considered really to have been done. 
If, therefore, any one states in writing 
that he has bound himself as a fide¬ 
jussor, it is presumed that all the neces¬ 
sary forms were observed. 


D. xlvi. 1. 30. 

CauUo was the general term for the documentary evidence of a 
contract. 
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Tit. XXL DE LITERARUM OBLIGATIONS 

Foiuierly there was made by writing 
a kind of obligation, which was said to 
be made mmxnibust. These namina are 
now no longer in nse. But if any one 
states in writing that be owes a sum 
which has never really been told out to 
him, he cannot, after a long time has 
elapsed, use the exception, non numeratx 
pecunice, i.e. that the money has not 
been told out. This has been often de¬ 
cided by imperial constitutions ; and 
thus it may be said, even at the present 
day, as he cannot relieve himself from 
payment, he is bound by the writing, 
and that the writing gives rise to a con- 
diction, in the absence, that is, of any 
verbal obligation. The length of time 
fixed as bailing this exception, was, 
under imperial constitutions antecedent 
to our time, not less than five years. 
But, that creditors might not be exposed 
too long to the risk of being defrauded 
of their money, we have shortened the 
time by our constitution, and this excep¬ 
tion cannot now be used beyond the 
space of two years. 

Gin. iii. 128-130. 133, 134 ; C. iv. 30. 14. 

A contract was said to be formed literis when it originated in a cer¬ 
tain entry or statement of it being made in the books of the creditor 
with the consent of the debtor. Regularity in keeping accounts, and 
in entering all matters of business in a private ledger, was considered 
one of the first duties of a Roman citizen. Cicero speaks of a failure 
in this duty as an almost insupposable act of negligence and dishonesty. 
(See pro Roscio , 3. 1 and 3.) Events, as they occurred, were jotted 
down in rough memorandums called adversaria , and these were trans¬ 
ferred at least once a month to the ledger (codex or tabulce). It was 
only this ledger which had any legal importance. If any one put 
down in his ledger that he had advanced such a sum of money to 
another (expensum ferre ), this entry (expensilatio) was an admissible 
proof of the fact. If the debtor also had made a corresponding entry 
in his ledger (acceptum referre), the tallying of the two together made 
what was called an obligatio literis . These two entries had, in fact, 
exactly the same effect as if the two parties had entered into a stipula¬ 
tion. But this was not all: the creditor was not to be placed entirely 
at the mercy of his debtor, whose wilful or accidental negligence pre- 


Olim scriptura fiebat obligatio quae 
nommibus fieri dicebatur, quae nomina 
hodie non sunt in usu. Plane si quis 
debere se scripserit quod ei numeratum 
non est, de pecnnia minime numerata 
post multum temporis exceptionem 6p- 
ponere non potest; hoc errim saepissime 
constitutum est. Sic fit ut et hodie, dum 
queri non potest, scriptura obligetur, et 
ex ea nascitur condictio, cessante scilicet 
verborum obKgatione. Multum autem 
tempus in hac exceptione antea quidem 
ex principalibns constitutionibus usque 
ad quinquennium procedebat. Sed ne 
creditores diutius possint suis pecuniis 
forsitan defraudari, per constitutionem 
nostram tempus coarctatum est, ut ultra 
biennii metas bujusmodi exceplio mi¬ 
nime extendatur. 
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venting a proper entry, might make the obligation fail. The real source 
of the obligation was taken to be the consent of the debtor to the entry 
made by the creditor. If the debtor made a corresponding entry in 
his ledger, this was a conclusive proof that he had consented to the 
creditor’s entry; but if he did not, then the creditor might still prove, 
in any way that he could, that he had really made his entry with the 
debtor’s consent. Of course, if he had really paid the money over, this, 
if proved, would show beyond a doubt that the debtor had consented. 

The foundation of this contract Uteris being the payment of a sum 
certain by the creditor, the obligation was always for a sum or certain 
thing, and was therefore enforced by oondictio certi , more usually term¬ 
ed simply oondictio. 

As the creditor put down the name of his debtor, the word 1 nomen! 
came to signify a debt; and Gaius speaks of 6 nomina transcriptia .* 
He says transcriptio took place (1) a re in personam , as when something 
being already owed, as, for instance, under a contract of sale, or of 
letting to hire, the debtor assented to the creditor making an entry of 
the debt (Gai. iii. 129): this operated as a nocatio (see lntrod. sec 89) 
of the old debt, and the creditor could now employ a oondictio to enforce 
his claim; (2) the transcriptio took place a persona in personam, , viz. 
when one man took on himself the debt of another. (Gai. iii. 130.) 
In both cases the effect was that the debtor recognized that a fictitious 
loan had been made to him. He assented to its being recorded in the 
codex that he had received in account what he owed on the sale, or what 
the third person, whose debt he was taking over, had received. 

These contracts were peculiar to Roman citizens. Peregrini had, as 
a substitute, syngraphce^ signed by both parties, or chirographa , signed 
only by the debtor. These syngraphace and chirographa were not mere 
proofs of a contract, but were instruments on which an action could be 
brought, and the making of which operated as a novation of an exist¬ 
ing debt. 

The word most usually employed for a mere memorandum intended 
to furnish a proof, and not to give a right of action, was cautio. In the 
time of Justinian there had ceased to be any real difference between 
chirographa and cautiones. Any writing stating that a sum was due 
sufficed as the ground of an action. 

In every period of the law, if there was a formal verbal contract, the 
written contract was thought subsidiary, and was merged in the stipu¬ 
lation, as the text says, nascitur oondictio, cessantb scilicet verbonm obligor 
Hone. 

If the debtor had given what before Justinian was a mere momoran- 
dum, a ‘ cautio, and then denied his liability, he had to prove that, in 
spite of the cautio , he was not bound. The burden of proof was against 


Digitized by Google 



440 


LIB. Ill ; TIT. XXII. 


him; but if a contract formed Uteris had been made, the civil law 
treated it exactly as it did a stipulation. The contract was conclusive 
evidence of the liability. Fairly, or unfairly, the debtor must abide 
by this contract. The praetor, however, when the debtor had not really 
received the money, permitted him to repel the action of the creditor 
by an exception called the ‘ exceptio non numerates pecunies ,’ by which 
the debtor insisted that the money which formed the consideration of 
the obligation had never been told or counted out to him; and here the 
burden of proof was considered to fall on the creditor. It was for him 
to prove that he had paid the money, not for the debtor to prove that 
he had not. The obligation was so often entered into before the money 
was really paid, that the law, to prevent fraud, insisted on the creditors 
proving the payment if it were denied; but after a certain number of 
years, originally five, and reduced by Justinian to two, the debtor was 
bound by the writing conclusively. During these five or two years, 
however, the debtor who had not really received the money need not 
wait to be sued; he might protest in a public act against any writing 
by which he admitted a debt, or bring an action against the creditor 
to compel him to give it up (C. iv. 30. 7); and a constitution in the 
Code (iv. 30. 14. 4) permitted him to make his exception perpetual by 
a formal announcement to the creditor of his intention to do so, and by 
his going through certain forms. 


Tit. XXH DE CONSENSU OBLIGATIONS 


Consensu fiunt obligationes in emptio- 
nibus venditionibus, locationibuB con- 
ductionibus, societatibus, mandatis. Ideo 
autem istis modis consensu dicitur obli¬ 
gate contrahi, quia neque scriptura 
neque prresentia omnimodo opus est, ac 
nec dari quidquam necesse est ut sub- 
stantiam capiat obligate; Bed aufficit eos 
qui negotia gerunt consentire; unde inter 
absentee quoque talia negotia contra- 
huntur, veluti per epistolam vel per nun- 
tium. Item in he contractibus alter 
alteri obligatur in id quod alterum alteri 
ex bono et aequo praestare oportet, cum 
alioquin in verborum Obligati onibus alius 
stipuletur, alius promittat. 


Gu. iii. 


Obligations are formed by the mere 
consent of the parties in the contracts of 
sale, of letting to hire, of partnership, 
and of mandate. An obligation is, in 
these cases, said to be made by the 
mere consent of the parties, because 
there is no necessity for any writing, 
nor even for the presence of the parties: 
nor is it requisite that anything should 
be given to make the contract binding, 
but the mere consent of those between 
whom the transaction is carried on 
suffices. Thus these contracts may be 
entered into by those who are at a dis¬ 
tance from each other by means of let¬ 
ters, for instance, or of messengers. In 
these contracts each pai*ty is bound to 
the other to render him all that equity 
demands, while in verbal obligations one 
party stipulates and the other promises. 

135. 137. 
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We now pass to contracts which belong to the jus gentium , which 
have nothing of the peculiar characteristics of the old civil law of 
Rome, and which are perfected by the simple consent of the parties. 
As is remarked in the concluding words of the text, these contracts by 
simple consent, unlike the contracts of which we have hitherto spoken, 
are bilateral; there is something which binds both parties; whereas 
the older and peculiarly Roman contracts were only unilateral. In a 
stipulation, for instance, it was only the promissor that was bound. 
Commodatum , depositum , and pignus were only bilateral in the sense 
that they gave rise to actiones contraries under certain circumstances, so 
that then both parties were bound by them. These contracts ‘ consensu 9 
were not enforced by actions stricti juris, such as were proper to the pecu¬ 
liarly Roman contracts of mutuum , stipulation, and contracts made Uteris, 
but by actions 1 bonce fidei' i.e. praetorian actions, in which equitable prin¬ 
ciples were permitted to govern the decision. (See Introd. sec. 106.) 

Trr. XXm. DE EMPTIONE ET YENDITIONE. 

Emptio et venditio contrahitur simul 
atque de pretio convenerit, quamvis non- 
dum pretium numeratum sit, ac ne arra 
quidem data fuerit: nam quod arras no¬ 
mine datur, argumentum est emptionis 
et venditionis contract®. Bed h®c qui¬ 
dem de emptionibus et venditionibus 
qu® sine scriptura consistunt, obtinere 
oportet; nam nihil a nobis in hujusmodi 
venditionibus innovatum est. In iis au- 
tem qu® scriptura conficiuntur, non ali- 
ter perfectam esse venditionem et emp- 
tionem constituimus, nisi et instrumenta 
emptionis fiierint conscripts* vel manu 
propria contrahentium, vel ab alio qui¬ 
dem scripta a contrahentibus autem sub¬ 
scripts, et si per tabelliones fiant, nisi et 
completiones acceperint, et fuerint par- 
tibus absoluta; donee enim aliquid deest 
ex his, et poenitenti® locus est, et potest 
emptor vel venditor sine poena recedere 
ab emptione. Ita tamen impune eis re¬ 
cedere concedimus, nisi jam arrarum 
nomine aliquid fuerit datum : hoc etenim 
subsecuto, sive in scriptis sive sine 
scriptis venditio celebrata est, is qui re- 
cusat. adimplere contractum, si quidem 
est emptor, perdit quod dedit; si vero 
venditor, duplum restituere compellitur, 
licet super arris nihil expressum est. 

Gai. iii. 139; C. iv. 21. 17. 


The contract of sale is formed as soon 
as the price is agreed upon, although it 
has not yet been paid, nor even an earn¬ 
est given ; for what is given as an earn¬ 
est only serves as proof that the contract 
has been made. This must be under¬ 
stood of sales made without writing; for 
with regard to these we have made no 
alteration in the law. But, where there 
is a written contract, we have enacted 
that a sale is not to be considered com¬ 
pleted unless an instrument of sale has 
been drawn up, being either written by 
the contracting parties, or at least signed 
by them, if written by others; or if 
drawn up by a tdbeUio , it must be for¬ 
mally complete and finished throughout; 
for as long as anything is wanting, there 
is room to retract, and either the buyer 
or seller may retract, without suffering 
loss; that is, if no earnest has been 
given. If earnest has been given, then, 
whether the contract was written or un¬ 
written, the purchaser, if he refuses to 
fulfil it, loses what he has given as earnest, 
and the seller, if he refuses, has to restore 
double; although no agreement on the 
subject of the earnest was expressly 
made. 
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The contract of sale belonging to the jus gentium was attended with 
none of those material symbols which characterized the formation of 
contracts under the civil law. Directly one person agreed to sell a 
particular thing, and another to buy it, for a fixed sum of money, the 
contract was complete; no thing need be delivered, no money paid, in 
order that an obligation should arise. On the mutual consent being 
given, the seller was bound to deliver, the buyer to pay the price. 
The change which Justinian here introduced is that, when, in giving 
this mutual consent, they agree that the terms of the contract shall be 
reduced to writing, they shall be considered not to have consented to 
the contract until all the formalities have been gone through. 

The arrce were either signs of a bargain having been struck, as, for 
instance, when the buyer deposited his ring with the seller (D. xix. 1. 
11. 0), or consisted of an advance of a portion of the purchase-money. 
They were also intended as a proof that the purchase had been made. 
Justinian gave these deposits a new character by making them the 
measures of a forfeit in case either party wished to recede from his 
bargain, it being open to either party to retract if he chose to incur 
this forfeit. This power of retracting by forfeiture of the deposit, or 
double its value, was a great change in the law; and when Justinian 
says in hujusmodi venditionibus nihil innozatum est , he must be under¬ 
stood only to be referring to unwritten contracts of sale, in which there 
was no deposit made as earnest. It will be seen from the text that this 
power of retraction was given whether the contract was made with 
writing or without. 

Besides a buyer and a seller, there must, in a contract of sale, be a 
fixed price and a particular thing sold. The jurists are very minute 
in their distinctions of the nature of the thing sold. There is a dis¬ 
tinction with regard to things future and uncertain forming the object 
of a sale, which is worth mentioning. Either a proportionate price 
may be agreed to be paid on a greater or lesser number of things that 
may be actually realized, as ‘ so much a head for all the fish I catch 
to-day,’ which is termed rei speratce emptio; or a definite sum may be 
agreed on as the price of the possibility of any number of things, more 
or less, being realized, as i so much for the chance of all the fish I 
catch to-day;’ and this was termed spei emptio. (D. xviii. 1. 8. 1.) 


1. Pretium autem constitui oportet, 
nam nulla emptio sine pretio esse potest; 
sed et certum esse debet. Alioquin si 
inter aliquos ita convenerit, ut quanti 
Titius rem sestimaverit, tanti sit empta, 
inter veteres satis abundeque hoc dubi- 
tabatur, sive constat venditio sive non. 
Sed nostra decisio ita hoc constituit, ut 


1. It is necessary that a price should 
be agreed upon, for there can be no sale 
without a price. And the price must be 
fixed and certain. If the parties agree 
that the thing shall be sold at the sum 
at which Titius shall value it, K was a 
question much debated among the an¬ 
cients, whether in such a case there is a 
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quoties sic composite sit venditio qu&nti 
iHe eestimaverit, sub bac conditione staret 
contractus, ut si quidem ipse qui nomi- 
natus est pretium defmierit, omnimodo 
secundum ejus sstimationem et pretium 
persolvatur et res tradatur, ut venditio 
ad effectum perducatur emptore quidem 
ex empto actione, venditore ex vendito 
agente. Sin autem ille qui nominates 
est vel noluerit vel non potuerit pretium 
definire, tunc pro nihilo esse venditionem, 
quasi nuilo pretio statute. Quod jus, 
cum in venditionibus nobis placuit, non 
est absurdum et in locationibus et con- 
ductionibus trahere. 

Gai. iii. 140; 

2. Item pretium in numerate pecunia 
consistere debet; nam in ceteris rebus 
an pretium esse possit, veluti an homo 
aut fundus aut toga alterius rei pretium 
esse possit, valde quserebatur. Sabinus 
et Cassius etiam in alia re putant posse 
pretium consistere: unde illud est quod 
vulgo dicebatur, permutatione rerum 
emptionem et venditionem contrahi, eain- 
que speciem emptionis et venditionis ve- 
tustissimam esse; argumentoque uteban- 
tur Graeco poeta Homero, qui aliqua 
parte exereitum Acbivorum vinnm sibi 
comparasse ait, permutatis quibusdam 
rebus, his verbis:— 

44 E vOtv ap * oivi£ov?o KaprfKO/iouvrec A^awt, 

44 A XAot fuv ^aA/cu, a?Xot «T aiBuvi oitiijpf, 

44 A Xkot. 6e pivotc , aXTioi <P avroioi poeootv, 

44 A Xkoi avdpanotieooi. 

Divers® schol® auctores contra sentie- 
bant, aliudque esse existimabant permu- 
tationem rerura, aliud emptionem et ven¬ 
ditionem : alioquin non posse rem expe- 
diri permutatis rebus, qu® videatur res 
venisse et qu® pretii nomine date esse; 
nam utramque videri et venisse et pretii 
nomine datam esse, rationem non pati. 
Bed Proculi sententia dicentis, permute- 
tionem propriam esse speciem contrac¬ 
tus a venditione separatam, merito pr®- 
valuit, cum et ipsa aliis Homericis versi- 
bus adjuvatur, et vaiidioribus rationibus 
argument&tur. Quod et an tenures divi 
principes admiserunt, et in nostris Di- 
gestis latius significatur. 

Gai. iii. 141; D. xviii. 


sale or not. We have decided, that when 
a sale is made for a price to be fixed by 
a third pereon, the contract shall be bind¬ 
ing under this condition—that if this 
third person does fix a price, the price to 
be paid shall be determined by that which 
he fixes, and that according to his decis¬ 
ion the thing shall be delivered and the 
sale perfected. But if he will not or 
cannot fix a price, the sale is then void, 
as being made without any price being 
fixed on. This decision, which we have 
adopted with respect to sales, may rea¬ 
sonably be made to apply to contracts 
of letting to hire. 

C. iv. 38. 15. 

2. The price should consist in a sum 
of money. It has been much doubted 
whether it can consist in anything else, 
as in a slave, a piece of land, or a toga. 
Sabinus and Cassius thought that it 
could. And it is thus that it is com¬ 
monly said that exchange is a sale, and 
that this form of sale is the most ancient. 
The testimony of Homer was quoted, 
who says that part of the army of the 
Greeks procui-ed wine by an exchange 
of certain things. The passage is this:— 

•The long-haii-ed Ach®ans procured 
wine, some by giving copper, others by 
giving shining steel, others by giving 
hides, others by giving oxen, others by 
giving slaves.* 

The authors of the opposite school 
were of a contrary opinion: they thought 
that exchange was one thing and sale 
another, otherwise, in an exchange, it 
would be impossible to say which was 
the thing sold, and which the thing given 
as the price; for it was contrary to rea¬ 
son to consider each thing as at once 
sold, and given as the price. The opinion 
of Proculus, who maintained that ex¬ 
change is a particular kind of contract 
distinct frem sale, has deservedly pre¬ 
vailed, as it is supported by other lines 
from Homer, and by still more weighty 
reasons adopted by preceding emperors: 
it has been fully treated of in our Di¬ 
gests. 


1. 1. 11; C. iv. 64. 7 
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A sale and an exchange differ so little that it might seem natural 
to treat the promise to exchange as raising an obligation equally with 
the promise to deliver a thing sold; it was indeed the opinion of the 
Sabinians that it did so; but this opinion did not prevail, and the 
law recognized no obligation as existing under an agreement to 
exchange unless one party had delivered to the other the thing he had 
promised. Ex placito permutationis nulla re secuta 9 constat nemini 
actionem competere. (C. iv. 64. 3.) Thus the distinction between sale 
and exchange was that in the former the contract was made consensu , 
the in other re: when one party had delivered the thing, the other 
was obliged to give the other thing. Permutatio ex re tradita initium 
obligationi prcebet. (D. xix. 4. 1. 2.) 

In a contract of sale the seller was not bound to make the buyer 
absolute master (dominus) of the thing sold, as he would have been 
in a stipulation. (D. xviii. 1. 25. 1.) What he was bound to do was 
this: 1st. He was bound to deliver the thing itself (prcestare, traders - 
(D. xix. 1. 11. 2), to give free and undisturbed possession of it (posses) 
sionem vacuam pcerstare) (D. xix. 1. 2. 1), and to give lawful possession 
of it (prcestare licere habere). (D. xix. 1.30.1.) 2ndly. He was bound, 
if the buyer was disturbed in his possession by the real owner (which 
was termed evictio ), to recompense him for what he lost. (D. xix. 1. 
11. 2.) And 3rdly. To secure the buyer against secret faults; if such 
faults were discovered, either compensation might be claimed by an 
actio cestimatoriay to a greater or less amount, according as the seller 
had or not knowledge of the defect (D. xix. 1. 13), or, at the option 
of the buyer, the contract might be rescinded, and the thing returned 
(which was termed redhibitio—redhibere est facere ut rursus habecU vendi - 
tor quod habuerit). (D. xxi. 1. 21.) In order to fortify his position, 
the buyer could stipulate with the. seller, and make the seller promise 
that he would give, not the free possession only, but the dominium 
of the thing, and that he would pay the buyer double the price if the 
buyer was evicted. The buyer would then have an action ex stipulatu 
to enforce the undertaking. Even if there was no such stipulation 
actually made, yet, after it had become usual to make such stipula¬ 
tions, custom was held to have so far imported the promise into the 
contract of sale that the buyer, in bringing the action appropriate to 
his contract, actio ex empto , could obtain double the price in case of 
eviction, as this action wad bonce fldei , i.e. the parties could be placed 
in a fair position towards each other, and it was considered that to 
have given the promise to pay double the price in case of eviction was 
a duty of the seller. (D. xxi. 2. 2.) 

The buyer was bound to make the seller the real owner of the 
money paid as the price (emptor nummos venditoris facere cogitur , 
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D. xix. 1. 11. 2), and was also bound to pay interest on the pur- 
chase-money from the day when he had received the thing sold. (D. 
xix. 1. 13. 20.) 

The lines cited in the text are from H. 7. 472; probably the alii 
verms alluded to are those describing the exchange between Glaucus 
and Diomede (It. 6. 235.) 


3. Cum autem emptio et venditio con- 
tracta sit, quod effici diximus, simul 
atqne de pretio convenerit, cum sine 
scriptura res agitur, periculum rei ven- 
ditffi statim ad emptorem pertinet, tam- 
etsi adhuc ea res emptori tradita non 
sit. It&que si homo mortuus sit vel 
aliqua parte corporis l«sus fuerit, aut 
fedea tots vel aliqua ex parte incendio 
consumpUe fuerint, aut fundus vi flumi- 
nis totus vel aliqua ex pai*te ablatus sit, 
sive etiam inundatione aquae aut arbori- 
bus turbine dejectis longe minor aut 
deterior esse cceperit, emptoris damnum 
est, cui necesse est, licet rem non fuerit 
nactus, pretium solvere. Quicquid enim 
sine dolo et culpa venditoris accidit, in 
eo venditor securus est. Bed etsi post 
emptionem fimdo aliquid per alluvionem 
acceseit, ad emptoris commodum perti¬ 
net ; nam et commodum ejus esse debet 
cujus periculum est. Quod si fugerit 
homo qui veniit, aut surreptus fuerit, 
ita ut neque dolus neque culpa vendi¬ 
toris interveniat, animadvertendum erit 
an custodiam ejus usque ad traditionem 
venditor susceperit: sane enim si sus- 
cepit, ad ipsius periculum is casus per¬ 
tinet ; si non suscepit, securus est. Idem 
et in ceteris animalibus ceterisque rebus 
intelligimus: utique tamen vindicatio- 
nem rei et condictionem exhibere debebit 
emptori, quia sane qui nondum rem 
emptori ti-adidit, adhuc ipse dominus 
est. Idem est etiam de furti et de damni 
injuri® actione. 


✓ 

3. As soon as the sale is contracted, 
that is, in the case of a sale made with¬ 
out writing, when the parties havp 
agreed on the price, all risk attaching 
to the thing sold falls upon the pur¬ 
chaser, although the thing has not yet 
been delivered to him. Therefore, if 
the slave dies or receives an injury in 
any part of the body, or a whole or a 
portion of the house is burnt, or a whole 
or a portion of the land is carried by 
the force of a flood, or is diminished or 
deteriorated by an inundation, or by a 
tempest making havoc with the trees, 
the loss falls on the purchaser, and 
although he does not receive the thing, 
he is obliged to pay the price, for the 
seller does not suffer for anything which 
happens without any design or fault of 
his. On the other hand, if after the sale 
the land is increased by alluvion, it is 
the purchaser who receives the advan¬ 
tage, for he who beare the risk of harm 
ought to receive the benefit of all that 
is advantageous. If a slave who has 
been sold runs away or is stolen, with¬ 
out any fraud or fault on the part of 
the seller, we must inquire whether the 
seller undertook to keep him safely 
until he was delivered over; if he 
undertook this, what happens is at his 
risk ; if he did not undertake it, he is 
not responsible. The same would hold 
in the case of any other animal or any 
other thing, but the seller is in any case 
bound to make over to the purchaser 
his right to a real or personal action, 
for the person who has not delivered 
the thing is still its owner; and it is the 
same with regard to the action of theft, 
and the action damni injuries. 


D. xviii. 6-8; D. xviii. 1. 35. 4. 

The contract of sale was complete when the price had been fixed, 
but the thing sold did not pass to the buyer thereby. The seller 
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retained the proprietorship (dominium) until he delivered it to the 
buyer, and the buyer received it, or until the property in it was 
passed by the buyer having paid the price, or given security for it, or 
in some way satisfied the seller (cere soluto, vd fidejussore data , tel alias 
satisfacto , D. xiv. 4. 5. 18). Until this happened, the seller retained 
the thing in his custody, and if it had, meanwhile, any accretion, 
or suffered any diminution, he was still the dominus of the thing 
which was increased or decreased. But his obligation bound him 
to deliver the thing exactly in the state in which it might happen 
to -be at the time of delivery; and so it made no real difference to 
him whether there was an accretion or diminution. If the thing 
was lost by accident, the loss fell on the buyer and not on the seller, 
the dominus ; so res domino peril could not be said of him. But what¬ 
ever happened to the thing sold, the price fixed on remained due. For 
the obligation of the buyer being a distinct and independent obliga¬ 
tion, the price could not alter, but remained fixed. The seller was, 
however, answerable for the care with which he preserved the thing 
while in his custody, periculum rei ad emptorem pertinet dummodo custo- 
diam vendilor aut traditionem prcestet. (D. xlvii. 2. 14. pr.); and he was 
not only bound to guard against gross and ordinary negligence (dolum 
el culpam prostate, D. xiii. 6. 5. 2), but to preserve it more carefully even 
than his own property, diligentiam proestet exactior&rh , quam in suis rebus 
adhiberet. (D. xviii. 6. 3.) He was bound to exercise the care of a 
bonus paterfamilias. In the text the case of a slave is taken, and a bonus 
paterfamilias might exercise the diligence proper to him, and yet a 
slave might run away. The loss would fall on the buyer, unless the 
seller had specially undertaken that he would keep him safely. 

The actio furti and the actio damni injuria are noticed in Tit. 1 and 
4 of the Fourth Book. If the thing was stolen or injured by a third 
person, without the fault of the seller, the buyer suffered the loss, but 
the seller was obliged to cede to the buyer the actions which as dominus 
he had against the thief or the doer of the injury. 

4. Emptio tam sub conditione quam 4. A sale may be made conditionally 
pure contrahi potest: sub condi tione, or unconditionally; conditionally, as, 
veluti si Stichus intra certum diem tibi for example, * If Stichus suits you within 
placuerit, erit tibi emptus aureis tot. a certain time, he shall be purchased by 

you at such a price.’ 

Gai. iii. 146. 

The exact opposite might be contracted for: if within a certain time 
you find Stichus does not suit you, let it be considered you have not 
bought him. The jurists then said that the sale was a pura emptio, 
qua sub conditume resolntur. (D. xli. 4. 2. 5.) Stichus is sold, but 
within a certain time the contract may be rescinded. 
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The generic name for the accessory agreements which modified the 
principal contract was pacta . Some of these pacta relating to the con¬ 
tract of sale are treated of at considerable length in the Digest (D. xviii. 
2 and 3); different names being appropriated to those most frequently 
in use; as, for instance, the in diem addictio , when the thing was sold,' 
but if the seller had a better offer within a certain time, the contract 
might be rescinded (D. xviii. 2); and the lex commissoria , which was a 
general agreement for the rescission of the contract if either party vio¬ 
lated its terms, and was especially used to enable the seller to demand 
back the thing sold, if the price was not paid by a certain day. 

We may observe that the Code (iv. 44. 2 and 8) permits a seller, at 
all times, to rescind a contract if he has not received half its value. 


5. Loca sacra vel religiosa, item pub¬ 
lico, veluti forum, basilicam, frustra 
quis sciens emit. Quse tamen si pro 
profanis vel privatis deceptus a vendi- 
tore emerit, habebit actionem ex empto 
quod non habere ei liceat, ut consequa- 
tur quod sua interest deceptum non esse. 
Idem juris est, si hominem liberum pro 
servo emerit. 


5. A sale is void when a person know¬ 
ingly pui-chases a Bacred or religious 
place, or a public place, such as a forum 
or basilica. If, however, deceived by 
the vendor, he has supposed that what 
he was buying was profane or private, 
as he cannot have what he purchased, 
he may bring an action ex empto to re¬ 
cover whatever it would have been 
worth to him not to have been deceived. 
It is the same if he has purchased a free 
man, supposing him to be a slave. 


D. xviii. 1. 4. 6; D. xviii. 1. 62. 1. 


This paragraph is probably inserted in order to contrast the effects 
of a contract of sale with those of a stipulation. In the strict civil law, 
ignorance that a thing was not a subject of commerce, would not help 
the person who had stipulated for it. But in a contract of sale, if the 
seller had, and the buyer had not, known the real character of the 
thing he was buying, the buyer could recover against the seller any¬ 
thing he lost by entering into the bargain; for instance, he would not 
only receive back the purchase-money, but also would be entitled to 
interest upon it from the date of its payment. 

The contract of sale gave rise to two actions bonce fidei , the actio ex 
vendito or venditi y belonging to the seller, and the actio ex empto or empti, 
mentioned in the text, belonging to the buyer. 
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Tit. XXIV. DE LOCATIONE ET CONDUCTIONE. 

Locatio et conductio proxima est emp- The contract of letting to hire ap 
tioni et venditioni, iisdemque juris reg- proaches veiy nearly to that of sale, and 
ulis consistit: nam ut emptio et venditio is governed by the same rules of law. 
ita contrahitur si de pretio convenerit, As the contract of sale is formed as soon 
sic etiam locatio et conductio ita contrahi as a price is fixed, so a contract of letting 
intelligitur si merces constituta sit; et to hire is formed as soon as the amount 
competit locatori quidem locatio actio, to be paid for the hiring has been 
conductori vero conducti. agreed on ; and the letter has an action 

locate and the hirer an action conducti. 

D. xix. 2. 2, and 15, pr. 

The contract of letting on hire (locatichconductio), like that of sale, 
was complete by the mere consent of the parties, and, like it, produced 
only personal obligations, and not any real rights. The hirer was, 
however, not even entitled to the possessio ; the latter still remained the 
possessor in the eye of the law, his duty not being prcsstare rem licere 
habere , but prcsstare re frui, uii licere. 

There were three principal heads of this contract: 1, locatio-conductio 
rerum , when one person let a thing and another hired it; 2, locatio-con- 
ductio operarum , when one person let his services and another hired 
them; 3, locatio-conductio operis faciendi, when one person contracted 
that a particular piece of work should be done, and another contracted 
to do it. If in such a contract we look at the labor, etc., expended on 
the work, we should naturally call the person who did the work the 
locator , as it was he who let out his services for its performance; but 
the Roman jurists generally looked at the work itself that was to be 
done, and spoke of the person who contracted for its performance, i.e. 
gave it out, as its locator , and the person who engaged to perform or 
execute it, i.e. took it in, as the conductor. The price of, or considera¬ 
tion for, the letting, was properly called merces, sometimes pretium (D. 
xix. 2. 28. 2), and, in the case of the letting of houses or land, pernio or 
reditus. In particular contracts, the conductor had special names, as 
the hirer of a house was called inquilinus , of a farm colonus. 

The duty of the letter was to guarantee the hirer against eviction, 
and to reimburse him for any useful or necessary expenses he had 
incurred; the duty of the hirer was to take care as a bonus paterfami¬ 
lias of the thing hired (see paragr. 5), to give up the thing hired at the 
end of the term for which it was let, and to pay the price agreed on. 

The text gives us the names of the personal actions which belonged to 
the letter and the hirer respectively, the former having the actio locati , 
the latter the actio conducti. But actions of a very different kind were 
sometimes connected with this contract. In the case of land let to hire, 
certain instruments of farming and other property of the* hirer were 
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held as a security for the payment of the rent, and a real action, termed 
the actio Serviana , because first introduced by the praetor Servius , was 
given to the letter to enforce his right to these things in case of non¬ 
payment of the rent; this action was gradually extended in its effects, 
and the extended action, under the name of actio quasirServiana , was 
used to enforce the rights of a creditor over anything given in pledge. 
(See Bk. iv. Tit. 0. 7.) The praetor, too, gave an interdict, termed the 
interdictum Salvianum , by which the letter got possession of things 
pledged for the rent of land. (See Bk. iv. Tit. 15. 3.) 




1. Et quse supra diximus, si alieno ar- 
bitrio pretium promissum fuerit, eadem 
et de locatione et conductione dicta esse 
intelligamus, ei alieno arbitrio mei'ces 
permissa fuerit. Qua de causa, si ful- 
loni polienda curandave, aut sarcinatori 
sarcienda vestimeuta quis dederit, nulla 
statim mercede constituta, sed postea 
tantum daturus quantum inter eos con- 
venerit, non proprie locatio et conductio 
contrahi intelligitur, sed eo nomine actio 
prjescriptis verbis datur. 


1. What we have said above of a sale 
in which the price is to be fixed by the 
decision of a third person, may be ajx- 
plied to the contract of letting to hire, if 
the amount to be paid for the hire is left 
to the decision of a third person. Ac¬ 
cordingly, if any one gives clothes to a 
fuller to be cleaned, or to a tailor to be 
mended, without fixing the sum to be 
paid for their work, a contract of letting 
to hire cannot properly be said to be 
made; but the circumstances furnish 
grounds for an action prmscriptis verbis . 


Gai. iii. 143; D. xix. 2. 25, pr. 


Qua de causa , i.e. 4 the price ought to be determined, and therefore/ 
etc.; the passage is taken rather unconnectedly out of Gaius. 

Actio prcescriptis verbis, (See note on Tit. 13. pr.) Or an actio man - 
dati might be brought. (Tit. 20. 13.) 


2. Pneterea, sicut vulgo quferebatur, 
an permutatis rebus emptio et venditio 
cantrahitur, ita quseri solebat de loca¬ 
tione et conductione, si forte rem aliquam 
tibi utendam sive fruendam quis dederit, 
et invicem a te aliam rem utendam sive 
fraendam acceperit. Et placuit non esse 
locationem et conductionem, sed propri- 
um genus esse contractus: veluti si, cum 
unum bovem quis haberet et vicinus 
ejus unum, placuerit, inter eos ut per 
denos dies invicem boves commodarent 
ut opus facerent, et apud alteram bos 
periit, neque locati vel conducti neque 
commodati competit actio, quia non fuit 
gr&tuitum commodatum ; verum prse- 
scriptis vorbis agendum eat. 


2. Moreover, just as the question was 
often asked whether a contract of sale 
was formed by exchange, a similar ques¬ 
tion arose with respect to the contract of 
letting to hire, in case any one gave you 
a thing to use or take the fruits of. and 
in return received from you something 
else of which he was to have the fruits 
or use. It has been decided that this is 
not a contract of letting to hire, but a 
distinct kind of contract. For example, 
if two neighbors have each an ox, and 
agree each to lend the other his ox for 
ten days to make use of, and one of the 
oxen dies while in the care of the person 
to whom it does not belong, there will 
not be an action locati, or conducti, or 
commodati, since the loan was not gratui¬ 
tous, but an action prmscriptis verbis. 


Gil. iii. 144 ; D. xix. 5. 17. 3. 


29 
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3. Adeo autem fainiliaritatem aliquam 
inter se habere videntur emptio et ven- 
ditio, item locatio et conductio, ut in qui- 
busdam causis queri so lea t, utrum emp¬ 
tio et venditio contrahatur, an locatio et 
conductio: ut eccd de pradiis qu® per- 
petuo quibusdam fruenda traduntur, id 
est, ut quamdiu pensio sive reditus pro 
his domino prsestetur, neque ipsi con- 
ductoii neque heredi ejus, cuive conduc¬ 
tor heresve ejus id predium vendiderit 
aut donaverit aut dotis nomine dederit, 
aliove quoquo modo alienaverit, auferre 
liceat. Sed talis contractus quia inter 
veteres dubitabatur, et a quibusdam lo¬ 
catio, a quibusdam venditio existimaba- 
tur, lex Zenoniana lata est, qu® emphy- 
teuseos contractus propriam statuit na- 
turam, neque ad locationem neque ad 
venditionem inclinantem, sed suis pac- 
tionibus fulciendam. Et si quidem ali- 
quid pactum fuerit, hoc ita obtinere ac 
si natura talis esset contractus: sin au¬ 
tem nihil de periculo rei fuerit pactum, 
tunc si quidem totius rei interitus acces- 
serit, ad dominum super hoc redundare 
periculum ; sin particularis, ad emphy- 
teuticarium hujusmodi damnum venire. 
Quo jure utimur. 


3. Contracts of sale and of letting to 
hire are so nearly connected, that in 
some cases it is questioned whether the 
contract is one or the other. For instance, 
when lands are delivered over to be en¬ 
joyed for ever, that is, that as long as 
the rent is paid for the land to the owner, 
he cannot take away the land from the 
hirer or his heir, or any one to whom the 
hirer or his heir has sold, or given, Or 
made a dowry of the land. As the an¬ 
cients were in doubt as to this contract, 
some regarding it as a letting to hire, 
and some as a sale, the constitution of 
Zeno was made, which declared that the 
contract of emphyteusis was of a special 
nature, and was not to be confounded 
either with letting to hire or with sale, 
but rested upon its own peculiar agree¬ 
ments; and that if any special agree¬ 
ment was made, it was to be observed 
as if to have such an agreement was part 
of the nature of the contract; but if no 
agreement was made as to the risks the 
thing might undergo, the risk of a total 
loss should fall upon the owner, and the 
detriment of a partial loss upon the occu¬ 
pier ; and this we still wish to be con¬ 
sidered the law. 


Gai. iii. 145; C. iv. 66. 1. 

We have already given an account of emphyteusis in the note to Bk. 
ii. Tit. 5. 0. 

The law would naturally contemplate the contract under which the 
emphyteuta entered as a locatio-conductio; but the dominus seemed to 
have parted with so much of his interest, that it appeared doubtful 
whether it ought not rather to be considered as a sale. Zeno enacted 
that it should be regarded as a separate form of contract. 


4. Item quttritur, si cum aurifice 
Titius convenerit ut is ex auro suo certi 
ponderis cert®que form® anulos ei face- 
re t, et acciperet verbi gratia aureos de¬ 
cern, utrum emptio et venditio contrahi 
videatur, an locatio et conductio ? Cas¬ 
sius ait, materi® quidem emptionem et 
venditionem contrahi, opera autein loca¬ 
tionem et conductionem; sed placuit tan- 
tum emptionem et venditionem contrahi 
Quod si suum aurum Titius dederit mer- 


4. It is also questioned whether, when 
Titius has agreed with a goldsmith to 
make him rings of a certain weight and 
pattern, out of gold belonging to the 
goldsmith himself, the goldsmith to re¬ 
ceive, for example, ten aurei, whether 
the conti*act is one of sale or letting to 
hire. Cassius says that there is a sale 
of the material, and a letting to hire of 
the goldsmith’s work; but it has been 
decided that there is only a contract of 
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cede pro opera constitute, dubium non sale. If Titius gives the gold, and a 
est quin locatio et conductio sit. sum is agj'eed on to be paid for the work, 

there is no doubt that the contract is 
then cfte of letting to hire. 

Gai. iii. 147. 


6. Conductor omnia secundum legem 
conductionis facere debet; et si quid in 
lege praetermissum fuerit, id ex bono et 
lequo debet praestare. Qui pro usu aut 
vestimentorum aut argenti aut jumenti 
mercedem aut dedit aut promisit, ab eo 
custodia talis desideratur, qualem dili- 
gentissiinus paterfamilias suis rebus ad- 
hibet: quam si pr*stiterit, et aliquo casu 
rem amiserit, de restituenda ea non 
tenebitur. 


5. The hirer ought to do everything 
according to the terms of his hiring, and 
if anything has been omitted in these 
terms, he ought to supply it according 
to the rules of equity. He who has given 
or promised a sum for the hire of clothes 
or silver, or a beast of burden, is re¬ 
quired to bestow as great care on the 
safe custody of the thing he hires as the 
most careful father of a family bestows 
on the custody of his own property. If 
he bestows such care, but loses the thing 
through some accident, he is not bound 
to restore it. 


D. xix. 1. 25. 3. 7. 


The distinction here between the cases of a sale and of a letting on 
hire is to be noticed. Here the risk of fortuitous loss is with the owner, 
i.e. the locator, in accordance with the general rule; but in sale the 
risk of fortuitous loss is not with the owner, the seller, but with the 
buyer. 

6. Mortuo conductore intra tempora 6. If the hirer dies during the time of 
conductionis, heres ejus eodem jure in his hiring, his heir succeeds to all the 
conductions succedit. rights given him by the contract. 

# C. iv. 65.10. 

And the same may be said of the locator; but in a locatio-conductio 
of personal services or of a thing to be done by a special person, the 
death of the person who let out his services terminated the contract. 

The contract, in the case of a locatioHxmductio rei , was also terminated 
by the sale of the thing hired. The buyer was not considered bound 
by the contract. Emptori fundi non necesse est stare colonum cui prior 
dominus locavit; nisi ea lege emit (C. iv. 65. 9); but the conductor could 
demand compensation from the locator. The contract ceasing if the 
thing was sold serves clearly to distinguish the interest of the conductor 
from a usufruct. The conductor had no real interest in the thing, but 
only a personal right against the locator, while the usufructuary had a 
servitude, i.e. a real right, in the thing. The whole of the thing over 
which the usufruct extended could not be sold, because part of it, 
namely the usufruct, had already been parted with. 

The contract was also terminated if the rent was two years in arrear 
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(D. xix. 2. 54.1); if the conductor grossly misused the thing hired (C. 
iv. 65. 3); if the locator had indispensable need of it* si propriis usibus 
do-minus earn necessariam esse probaverit (C. ib.); or if the conductor was 
prevented from getting benefit from it, as by armed force. (D. xix. 
2.13. 7.) 

/ 


Tit. XXV. DE SOCIETATE. 

Societatem coire solemus aut toto A partnership is formed either of the 
rum bonorum, qu&m Cr®ci specialiter whole goods of the contracting parties, 
Kowonpa^iav appellant, aut unius olicujus to which the Greeks give the special 
negotiationis, veluti mancipiorum emen- name of Koivonpa^ia^ or for some parti- 
dorum vendendorumque, aut olei, vini cular business, as the sale or purchase 
frumenti emendi vendendique. of slaves, wine, oil, or wheat. 

Gai. iii. 148. 


The text, borrowed from Gaius (iii. 148), gives the general division 
of partnerships into two classes according ad they are universal or par¬ 
ticular. In the Digest we have a further division by distinguishing 
five kinds of partnership. (D. xvii. 2. 5.) 

1. Societas universorum bonorum , in which everything belonging or 
accruing in any way to each partner is held in common. (D. xvii. 2. 
1. 1.) Here the property belonging to each partner at the time when 
the partnership was formed became the property of all, without delivery. 
(D. xvii. 2. 1. 1.) 

2. Societas universorum quce ex quoestu veniunt , i.e. of all things which 
are gamed or acquired by each partner through business transactions; 
but not of things belonging or accruing in other ways, such as inheri¬ 
tances or legacies. 

3. Societas negotiaMonis olicujus , formed to carry on a particular 
business. 

4. Societas vectigalis , formed to carry on the farming of public rev¬ 
enues—a mere branch of the last, but subject to special rules. (D. 
xvii. 2. 5.) 

5. Societas rei unius , when one or more particular things are held 'in 
common. 


1. Et quidem si nihil de partibus lucri 
et damni nominatim convenerit, squales 
scilicet partes et in lucro et in damno 
spectantur. Quod si express® fuerint 
partes, h® servari debent; nec enim 
unquam dubium fuit quin valeat conven- 
tio, si duo inter se p&cti sunt ut ad unum 


1. Unless the proportions of gain and 
loss have been specially agreed on, the 
shares of gain and loss are equal. If 
they have been agreed on, effect ought 
to be given to the agreement, for, indeed, 
the validity of the agreement has never 
been questioned, if two partners have 
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quidem du* partes et lucri et daznni agreed that two-thirds of the gain and 
pertineant, ad alium tertia. loss should belong to the one, and one- 

third to the other. 

Gal iii. 150. 


JEqucdes partes, i.e. one equal share of the whole, not proportional to 
what each contributes. 


2. De ilia sane conventione qusesitum 
est, si Titius et Seius inter se pact! sunt 
ut ad Titium lucri du® partes perti¬ 
neant, damni tertia, ad Beium duae 
partes damni, lucri tertia, an rata debeal 
haberi convention Quintus Mutius con¬ 
tra naturam societatis talem pactionem 
esse existimavit, et ob id non esse rat&m. 
habcndam. Servius Sulpitius, cujus 
sententia prsvaluit, contra sensit, quia 
ssepe quorumdam ita pi*etiosa est opera 
in societate, ut eos justum sit conditione 
meliore in societatem admitti: nam et 
ita coiri posse societatem non dubitatur, 
ut alter pecuniam conferat, alter non con- 
ferat, et tamen lucrum inter eos com¬ 
mune sit, quia ssepe opera alicujus pro 
pecunia valet. Et adeo contra Quinti 
Mutii sententiam obtinuit, ut iUud quo- 
que constiterit posse conveniri, ut quis 
lucri partem ferat, d&mno non teneatur; 
quod et ipsum Servius convenienter sibi 
existimavit. Quod tamen ita mtelligi 
oportet, ut si in aliqua re lucrum, in 
aliqua damnum allatum sit, compensa¬ 
tions facta solum quod superest intelli- 
gatur lucri esse. 


2. But doubts have been raised as to 
the following agreement. Supposing 
Titius and 8eius have agreed that two- 
thirds of the profit and one-third of the 
loss shall belong to Titius, and two-thirds 
of the loss and one-third of the profit 
shall belong to Seius, ought such an 
agreement to be valid ? Quintus Mutius 
considered it as contrary to the nature 
of partnership, and as therefore not to 
be held valid. Servius Sulpitius, on the 
contraiy, whose opinion has prevailed, 
thought it valid, as frequently the servi¬ 
ces of particular partners are so valuable 
tnat it is just to give them advantages 
in the terms of the partnership. There 
can be no doubt that a partnership may 
be formed on the terms of one partner 
contributing money, and of the other not 
contributing, while yet the profit is com¬ 
mon to both, as often a man’s labor is 
equivalent to money. The opinion, 
therefore, contrary to that of Quintus 
Mutius, has prevailed, and it is admitted 
that by special agreement a partner may 
share the profit, and yet not be respon¬ 
sible for the loss, as Servius consistently 
held. This must be undeistood as 
meaning that, if there is profit on one 
transaction and loss on another, the ac¬ 
counts must be balanced, and only the 
net profit be reckoned as profit. 


Gai. iii. 149; IX xvii. 2. 30. 


A partnership in which one partner was totally excluded from gain 
was void. The jurists call it a leonina societas, as the other partner 
would have the lion’s share. (D. xvii. 2. 29. 1.) 

With respect to the power of one partner to bind another, a point 
not touched on by Justinian, we may observe that as between the 
partners themselves, any one who acted in behalf of the rest was their 
mandatary, and, beyond acts of pure administration of their affairs, 
could only be empowered to act by their express desire ( mandatum ). 
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If he were so empowered, he had an action against them for all ex¬ 
penses and losses he incurred, and was bound to account to them for 
the profits. With regard to third persons, as the Roman law, strictly 
speaking, took no notice of any one who was not a party to the particu¬ 
lar contract, they could not sue, or be sued by, the remaining partners, 
who were not parties. The praetor, however, allowed the remaining 
partners to sue if they had no other means of protecting their interests 
(D. xiv. 3. 1, 2); and the stranger to sue, if the partners had benefited 
by the contract. (D. xvii. 2. 82.) 


3. Ulud expeditum eat, si in una causa 3. Of course if the share on one side 
pars fuerit expressa, veluti in solo lucro only is expressly agreed on, as on the 
vel in solo damno, in altera vei*o omissa, side of profit only, or on that of loss only, 
in eo quoque quod pretermissum est, the same share is to be considered as 
eamdem partem servari. held on the side of which no mention is 

made. 

Gai. in. 150. 


4. Manet autem societas eousque 
donee in eodem consensu perseveraver- 
int; at cum aliquis renuntiaverit socie- 
tati, solvitur societas. Bed plane si quis 
callide in hoc renuntiaverit societati, ut 
obveniens aliquod lucrum solus habeat: 
veluti si totorum bonorum socius, cum 
ab aliquo heres esset relictus, in hoc re¬ 
nuntiaverit societati ut hereditatem solus 
lucrifaceret, cogetur hoc lucrum com- 
municare; si quid vero lucrifaciat quod 
non captaverit, ad ipsum solum pertinet. 
Ei vero cui renuntiatum est, quicquid 
omnino post renuntiatam societatem ac- 
quiritur, soli conceditur. 


4. A partnership continnes as long as 
the partners continue to agree that it 
shall do so; but if any one partner re¬ 
nounces the partnership, then the part¬ 
nership is dissolved. If, however, he 
makes this renunciation with a secret 
motive, such as that he may alone enjoy 
a gain which he knows awaits him; as, 
for instance, if an inheritance has been 
left to a member of a partnership em¬ 
bracing all the property of each of the 
partners, and he renounces the partner¬ 
ship to enjoy alone the advantage of an 
inheritance left him; he is compelled to 
share this source of gain with his part¬ 
ners. But if he gains anything without 
such previous design, he alone profits by 
it: while the partner who has received 
his renunciation acquires alone all that 
falls to him subsequently. 


Gaj. iii. 151. 


The contract of partnership may have different modifications. It 
may be made during or from a certain time, or conditionally. (D. xvii. 
2. 1.) But there can be no partnership to last forever, as no one can 
be forced to remain a partner against his will. (D. xvii. 2.. 70.) Any 
partner may renounce, i.e. withdraw, when he pleases. 

The remaining paragraphs of this Title treat of the modes in which 
the partnership may be dissolved. Ulpian, enumerating the causes 
of the dissolution of partnerships, says, ‘ Societas solvitur ex personis , ex 
rebus , ex voluniate , ex actione (D. xvii. 2. 63. 10.) Ex personis , when 
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one of the parties is dead or incapacitated, as by confiscation (publicar 
too) of goods, when the treasury succeeds to his persona (paragr. 7); ex 
rebus , when the purpose of the partnership is effected, or its subject- 
matter has ceased to exist, as in the case of cession of goods (paragr. 
8); ex voluntate , when one partner wishes to withdraw; and ex actione , 
when one partner compels a dissolution of partnership by action. We 
may add ex tempore , if the partnership was only temporary. 

5. Solvitur adhuc societas eti&m morte 5. A partnership is also dissolved by 

socii, quia qui societatem contrahit, cer- the death of a partner, as he who enters 
tam personam sibi elegit. Sed et si con- into a partnership chooses a particular 
sensu pluiium societas contracta sit, person to whom he binds himself. And 
morte unius socii solvitur, etsi plures even if there are more than two partners, 
supersint, nisi in coeunda societate aliter the death of any one dissolves the part- 
convenerit. nership although moie than one survive, 

unless on the formation of the partner 
ship it has been otherwise agreed. ' 
Gai. iii. 152; D. xvii. 2. 65. 9. 

Although, in forming the partnership, the parties might agree that, 
if any one ceased to be a partner, the rest should still continue partners, 
or, to speak more accurately, should immediately and without fresh 
agreement form a new partnership, yet no one could validly make it 
part of the contract that his heirs should, on his death, be admitted 
partners (D. xvii. 2. 59), the contract being personal. There was 
an exception made to this rule in the case of societates vectigales. 
(D. xvii. 2. 59.) 

6. Item si aticujus rei contracta socie- 6. If the partnership has been formed 

t&s sit, et finis negotio impositus est, for a single transaction, when the tran- 
tinitur societas. saction is completed, the partnership is 

ended. 

D. xvii. 2. 65.10. 

7. Publications quoque distrahi socie- 7. It is evident, also, that a partner- 
tatem manifestum est, scilicet si uni versa ship is dissolved by the confiscation 
bona socii publicentur ; nam cum in ejus of all the property of a partner; for 
locus alius succedat, pro mortuo habetur. this partner, as he is replaced by a suc¬ 
cessor, is considered dead. 

D. xvii. 2. 65. 12. 

8. Item si quis ex sociis mole debiti 8. So, too, if one of the partners, 
pragravatus bonis suis cesserit, et ideo borne down by the weight of his debts, 
propter publics aut priv&ta debits sub- makes a cession of his goods, and his 
stantia ejus veneat, solvitur societas; property is therefore sold to satisfy his 
sed hoc casu, si adhuc consentiant in so- debts, public or private, the partnership 
cietatem, nova videtur incipere societas. is dissolved. But in this case, if the par¬ 
ties agree still to continue partners, a 
new partnership would seem to be begun. 

Gai. iii. 153, 154. 
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The persona of an individual might, we know, be destroyed even in 
his lifetime and passed on to a successor, as, for instance, by the max¬ 
ima and media capitis deminutio , and by the publicatio or confiscation of 
all the goods of the deminutus , which was one of their consequences, 
so that the fiscus was his successor (D. xlviii. 20. 1), or by the sale of 
his property in the mass, either for the profit of the treasury in the 
case of criminals (sectio bonorum , the old form of publicatio), or of 
private individuals in certain cases of insolvency (emptio bonorum ), or 
when he had made a cessio bonorum under the lex Julia. (See Tit. 12 
of this Book.) In the time of Justinian sales in one mass of a whole 
patrimony were obsolete, and therefore confiscation (publicatio), when 
the fiscus was the successor, and cessio bonorum are alone mentioned 
here; the latter, however, as taking away the fortune of the partner, 
and not as destroying his persona. 

Of course the partnership might be immediately renewed with the 
partner whose goods had been confiscated or ceded to creditors, if the 
other partners were willing to enter into what was really a new part¬ 
nership, as it might if the partner had lost his civitas by the media 
deminutio; for partnership, being a contract of the jus gentium, could 
be formed with a stranger. The minima capitis deminutio did not cause 
a dissolution of the partnership, and a person arrogated or emanci¬ 
pated still remained a partner. (D. xvii. 2. 65. 11.) (Poste’s Gaius, 
348.) (Gaj. iii. 154.) The arrogator, however, did not become a part¬ 
ner, as a new partner could not be introduced without the consent of 
the others. Societas, quemadmodum ad heredes socii non transit , ita nec 
ad arrogcUorum, ne alioquin invitus quis socius efficiatur cui non rndt. (D. 
xvii. 2. 65. 11.) 

9. Socius aocio utrum eo nomine tan- 9. It has been questioned whether one 
turn teneatur pro socio actione, si quid partner can be made answerable to 
dolo commisserit, sicut is qui deponi another by the action pro socio , if he has 
apud se pass us est, an etiam culpae, id been guilty of malicious wrong, as a de- 
est desidise atque negligenti® nomine, positary is, or whether also for a fault, 
quttsitum est: praevaluit tamen etiam that is, for carelessness and negligence, 
culpa nomine teneri eum. Culpa autem The opinion has prevailed that he is alsc 
non ad exactissimam diligentiam diii- answerable for a fault, but the fault is 
genda est: suflicitenim talem diligentiam not to be measured by a standard of the 
in communibus rebus adbibere socium, most perfect carefulness possible. It is 
qualem sins rebus adhibere solet; nam sufficient that he should be as careful of 
qui parum diligentem socium sibi as- things belonging to the parnei-ship as he 
eumit, de se queri debet. is of his own property. For he who ac¬ 

cepts as partner a person of careless hab¬ 
its, has only himself to blame. 

D. xvii. 2. 72. 

Societas jus quodammodo fraternitatis in se habet. (D. xvii. 2. 6&) 
Hence, while each partner had, if sued, an allowance (termed the ben- 
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eflcium competentke) made for him, and was only held responsible to the 
extent of his means, yet, on the other hand, if he was condemned in 
an action pro socio , he was marked with infamy. (D. xvii. 2. 63, pr. 1- 
3: D. iii. 2.1.) 

The action pro socio was the remedy in almost every case that could 
arise between partners. It was employed, for instance, to enforce ac¬ 
counts, to get compensation for losses, and to dissolve the partnership. 
If any partner was guilty of a delict against his partners, such as theft, 
he would be made amenable by such actions as the actio furti , vi bom- 
rum rapU/rum , or legis Aquilics of which we read in the Fourth Book. 
'There was also another action incident to partnerships, called the actio 
communi dividundo , which was brought to procure a partition, by the 
judex, of the common property. (See Introd. sec. 103.) 


Tit. XXVI. DE MANDATO. 


Mandatum contrahitur quinque modis: 
sive sua tan turn gratia aliquis tibi man- 
det, sive sua et tua, sive aliena tantum, 
sive sua et aliena, sive tua et aliena; at 
si tua tantum gratia mandatum sit, su¬ 
pervacuum est, et ob id nulla obligatio 
nec mandati inter vos actio nascitur. 


The contract of mandate is formed in 
five modes; according as a mandator 
gives you a mandate for his benefit only, 
or for his benefit and for yours; or for 
the benefit of a third person only, or for 
his benefit and that of a third person, or 
for your benefit and that of a third person. 
A mandate made for your benefit only is 
useless, and does not produce between 
you any obligation or action iiuvndati. 


D. xvii. 1. 2. 


In the theory of Roman law one person could not represent another. 
The person who actually made the contract, who uttered the bind¬ 
ing words, or went through the binding formalities, was the only 
legal contractor; he alone could sue and be sued. The law would 
not take notice that it was really in behalf of another that he made 
the contract. 

But a friend on whom reliance could be placed might be persuaded 
to make the contract in his own name. Honor and friendship would 
then effect what the law would not compel. This friend would give up 
all that he gained by the contract to the person at whose request he 
entered into it. The promise to perform this act of friendship was 
given, in the old times of Roman manners, with an appropriate for¬ 
mality. 'The person really interested took the friend by the right 
hand, and told him that he placed in his hand the trust he was anx¬ 
ious to have discharged. The trust, or commission itself, was hence 


Digitized by Google 


458 


LIB. III. TIT. XXVI. 


called mandatum ( manudatum ). Plautus thus describes the ceremony 
(Captiv. ii. 3): 

Tynd. — Hcbc per dexteram tuam , te dextera retinens manu, 

Obsecro, infidelior mihi ne fuas , quam ego sum tibi. 

Tu hoc age , tu mihi herus nunc es, tu patronus, tu pater , 

2%i commendo spes opesque meas. 

Ph. — Mandavisti satis. 

The execution of a mandatum was thus a discharge of an office of 
friendship. Originem ex officio atque amicitia trahit. (D. xvii. 1. 1. 4.) 
And it never lost the traces of its origin. It was always necessarily 
gratuitous; the mandatarius , i.e. the person charged with the manda- 
tum , was obliged to bestow on it the care of the most diligent paterfar 
milias (C. iv. 35. 13), and if he failed to discharge the trust, and was 
condemned in an actio mandati, he was stamped with infamy. (D. iii. 

2. 1.) (Introd. sec. 48.) 

When the introduction of the praetorian system furnished a method 
by which every equitable claim could be enforced, friends who entered 
into such an agreement were obliged to discharge their reciprocal 
duties. The praetor, by the actio mandati directa given to the manda¬ 
tor, compelled the mandatarius to account for all he received, and to 
pay over the profits, and by the actio mandati contraria given to the 
mandatarius, compelled the mandator (i.e. the person who requested the 
favor) to reimburse, with interest, the mandatarius for all expenses in¬ 
curred, to indemnify him for all losses, and to free him from all obliga¬ 
tions contracted in the execution of the mandate. 

The praetorian law went a great step further, by allowing the man¬ 
dator to bring equitable actions against, and to be sued, by the third 
party, with whom the mandatarius contracted. First as to the actions 
brought by the mandator. Whatever direct actions the mandatarius 
would properly have brought or was liable to, the mandator was allowed 
to bring in the shape of actiones utiles; and if the mandator sued or 
intended to sue, the mandatarius could not sue. As, for instance, 
where the mandatarius would have brought a condictio, or an actio empti 
or venditi, the mandator was allowed to bring a condictio utilis, or an actio 
utUis empti or venditi. (D. xix. 1.13. 25.) In the case of a special man¬ 
date, these actions were allowed as of course; in the case of a general 
mandate, when only the mandator had no other way of protecting his 
interests, a mandate being termed special when one man charged 
another with the execution of one or more particular things, and gen¬ 
eral when he asked him to represent him in all his affairs. (D.'xiv. 

3. 2.) 

Secondly as to actions brought against the mandator. There were 
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some acts, of a solemn character, in which one citizen could, at no time 
of Roman law, act for another, such as bringing any of the legis actiones , 
mancipation, making testaments, or the cretio or aditio of an inheritance. 
Nor did the civil law ever permit any one, except a son or a slave (Tit. 
28), to contract for another so as to make the person for whom he con¬ 
tracted directly responsible or directly able to sue on the obligation. 
But the praetorian system gradually recognized the intervention of an 
agent. A cognitor , i.e. a person authorized formally to conduct a suit, 
was allowed to act on behalf of the plaintiff or defendant, and fully 
represented his principal. (See Bk. iv. Tit. 10.) The manager of a 
shop (institor) and the captain of a ship (< exercitor ) were permitted to 
bind their employers (Bk. iv. Tit. 7), and by an extension of the 
actions appropriate to these cases, i.e. by allowing a uiilem actionem 
quasi institoriam (D, xvii. 1. 10. 5), the praetor made all employers 
liable for acts of their agents authorized by or profitable to them, and 
allowed actions to be brought directly against the employer without 
regard to the procurator or agent; and this was the mode in which the 
mandator was made responsible. Thus, ultimately, obligations were 
acquired by or against the mandator through the agent, and not for 
him by the agent. 

1. Mandantis t&ntum gratia intervenit 1. A mandate is made for the benefit 
maudatum, veluti si quia tibi mandet ut of the mandator only; if, for instance, 
negotia ©jus gererea, vel ut fundum ei any one gives you a mandate to transact 
emeres, vel ut pro eo sponderes. his business, to buy an estate for him, 

or to become surety for him. 

D. xvii. 1.2. 1. 


This is the usual case of a mandatum. Justinian employs here, it 
may be remarked, the word sponderes , although sponsores no longer ex¬ 
isted. (See Tit. 20.) 


2. Tua et mandantis, veluti si mandet 
tibi, ut pecuniam sub usuris crederes ei 
qui in rem ipsius mutuaretur; aut Bi, 
volente te agere cum eo ex fidejussoria 
causa, tibi mandet ut cum reo agas 
periculo mandantis, vel ut ipsius peri- 
culo stipuleris ab eo quern tibi deleget 
iu id quod tibi debuerat. 


2. A mandate is made for your benefit 
and that of the mandator; if, for in¬ 
stance, he gives a mandate to you to 
lend money at interest to a person who 
borrows it for the purposes of the man¬ 
dator ; or if, when you are about to sue 
him as a fidejussor, he gives you a man¬ 
date to sue the principal at his risk, or 
to stipulate at his risk as against some¬ 
thing owed by him to you, for payment 
from a person whom he appoints as his 
substitute. 


D. xvii. 1. 2. 4; D. xvii. 1. 45. 7, 8. 


Volente te agere cum eo ex fidejussoria causa. Under the law anterior 
to Justinian, the creditor could sue either the debtor or the fidejussor, 
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but not both. If he proposed to sue the latter, the fidejussor might 
give him a mandatum to sue the debtor, and then, if the creditor did 
so, the fidejussor , would be freed from any obligation as fidejussor , but 
would be bound as mandator ; and thus the mandate would be for the 
benefit of the fidejussor , because he would be sued after the principal, 
and for the benefit of the creditor, because he could sue the principal 
first and then the surety in his quality of mandatory whereas he could 
not ordinarily sue both the principal and the surety, but was obliged 
to make his choice between them, as the litis contestatio in the action he 
first brought extinguished the obligation they had jointly made. This 
could not be of any use after Justinian had decided that the principal 
debtor should be sued first, and then, if there was any deficiency, the 
fidejussor. (See Tit. 20. 4.) 

Ab eo quern tibi deleget. The debtor points out to the creditor a third 
person who owes the debtor a sum equal to his debt to the creditor; 
and asks the creditor to stipulate with this third person for payment of 
the amount due from the debtor. If the third person does not pay, 
the debtor is held responsible as mandator. The creditor thus 
benefits, as he has two persons to sue, and the debtor benefits, because 
he employs his creditor to collect a debt due to him. 

3. Aliena autem causa intervenit man- 8. A mandate is made for the bene- 

datum, veluti si tibi mandet ut Titdi fit of a third person, if, for example, the 
negotia gerei*es, vel ut Titio fundum mandator bids you manage the affairs 
emei-es, vel ut pro Titio sponderes. of Titius, or buy an estate for Titius, or 

become surety for Titius. 

D. xvii. 1. 2. 2. 

4 . Sua et aliena, veluti si de com- 4. A mandate is made for the benefit 
munibus suis et Titii negotiis gerendis of the mandator and of a third person, 
tibi mandet, vel ut sibi et Titio fundum if, for example, the mandator gives you 
emeres, vel ut pro eo et Titio sponderes. a mandate to manage affairs common to 

himself and Titius, or to buy an estate 
for himself and Titius, or to become 
surety for himself and Titius. 

D. xvii. 1. 2, 3. 

5. Tua et aliena, veluti si tibi mandet 5. A mandate is made for your benefit 

ut Titio sub usuris crederes; quod si ut and for that of a third person, if, for 
sine U8ui*is crederes, aliena tantum instance, the mandator bids you to lend 
gratia intercedit mandatum. money at interest to Titius. Were the 

. money lent without interest, the man¬ 

date would be only for the benefit of a 
third person. 

D. xvii. 1. 2. 5. 

6. Tua gratia intervenit mandatum, 6. A mandate is made for your benefit 
veluti si tibi mandet ut pecunias tuas only, if, for example, the mandator bids 
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you invest your money in the purchase 
of land rather than put it out to interest, 
or vice versa. Such a mandate is rather 
a piece of advice than a mandate, and 
consequently is not obligatory, as no one 
is bound by giving advice, although it 
be not judicious, as each may judge for 
himself what the worth of the advice is. 
If, therefore, you have a sum of money 
lying idle in your house, and any one 
advises you to make a purchase with it, 
or put it out to interest, although it may 
not be advantageous to you to have 
made this purchase, or to have lent your 
money, yet your adviser is not bound 
by an action mandati. So much so that 
it has been questioned whether a person 
is bound by this action who has given 
you a mandate to lend your money at 
interest to Titius. But the opinion of 
Sabinu8 has prevailed that such a man¬ 
date is obligatory, as you would not 
have lent your money to Titius unless 
the mandate bad been given. 

Gai. iii. 156; D. xvii. 1. 2. 6. 

It was a very narrow line which divided the expression of a mere 
opinion advising another person to do a thing, and such a request to 
him to do it as involved the responsibilities of a mandatum . Every¬ 
thing depended on the intention of the parties. The question was, did 
the person who expressed the opinion, or made the request, mean to 
say, that if the opinion would not be adopted, or the request granted, 
unless he made himself responsible for the consequences, he was willing 
to become responsible ? If he did mean this, he was treated as a maw- 
dator. 

A mandator stood in this and similar cases almost exactly in the 
place of a fidejussor. Neque enim multum referre puto prcesens quis inter - 
rogatus fidejubeat , an absens mandet. (D. xvii. 1. 32.) Accordingly, in 
the Digest and the Code, the two'are treated of under the same head, 
de fidejussoribus et mandatoribus. For the mandate might be an inter- 
cessio , i.e. a mode in which a third party steps in between two others as 
a surety for one of them, and was subject to the general rules common 
to accessory contracts, such as the prohibition of the senatus-consultum 
Velleianum 9 with respect to women, the benefits of discussion under 
Justinian, i.e. that the principal should be sued first, of division under 
Hadrian’s rescript, i.e. that the liabilities of co-sureties should be 
divided, and, to some extent, of cession of actions. (See Tit. 20. 4.) 

But ihe mandatum being a distinct, and not an accessary contract, it 


in emptiones potius praediorum colloces, 
qu&m fioeneres; vel ex diverao, ut fce- 
neres potius qu&m in emptiones prcedi- 
orum colloces. Cujus generis mandatum 
magis consilium est quam mandatum, et 
ob id non est obligatorium ; quia nemo 
ex consilio obligatur, etiamsi non ex- 
pediat ei cui dabitur, cum liberum cui- 
que sit apud se explorai*e an expediat 
consilium. Itaque si otiosam pecuniam 
domi te h&bentem hort&tus fuerit aliquis 
ut rem aliquam emeres, vel earn crede- 
res, quam vis non expediat tibi earn 
emisse vel credidisse, non t&men tibi 
mandati tenetur. Et adeo haec ita sunt, 
ut quaesitum sit an mandati tene&tur, 
qui mand&vit tibi ut pecuniam Titio fce- 
nerares? sed obtinuit Sabini sententia, 
obligatorium esse in hoc causa manda¬ 
tum, quia non aliter Titio credidisses, 
quam si tibi mandatum esset. 
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waa, in some points, distinguished from a fidejussio. 1. The mandator 
was sometimes considered more responsible than the fidejussor. If a 
minor borrowed money under a guarantee, and was restttutus m inte¬ 
grum, Ulpian says it was doubtful whether the loss should fall on the 
creditor or the fidejussor ; but he is clear it ought to fall on the manda¬ 
tor if the guarantee was given by mandate, not b j fidejussio. (D. iv. 
4. 13. pr.) 2. The debtor and the fidejussor being liable for the same 
debt, the litis contestatio in a suit against the debtor released the fidejus¬ 
sor ; but this was not so in the case of the mandator , who was bound by 
a separate contract. Justinian altered the law, and made the action 
against the fidejussor survive, thus, as he says, placing him in the posi¬ 
tion of the mandator . (C. viii. 41. 28.) 3. If once there was a litis 
contestatio in a suit against the fidejussor , it was no longer open to the 
fidejussor to demand that the actions against the debtor and the other 
fidejussores should be ceded to him, for the litis contestatio had extin¬ 
guished them; but neither the litis contestatio nor judgment against the 
debtor affected the claim of the mandator for the cession of actions. (D. 
xlvi. 3. 95. 10.) 4. The fidejussor could only claim that the actions 
which the creditor actually had should be ceded to him ; but the man¬ 
dator was altogether released if the creditor had abandoned the right 
of bringing any action he could have brought, because, the contracts 
being distinct and the creditor bound by a bilateral contract to the 
mandator , if he had not fulfilled his duty, the mandator was free from 
his obligation. (D. xlvi. 3. 95. 11.) 

7. Illud quoque mandatum non est ob- 7. A mandate, again, is not obligato- 
ligatorium, quod contra bonos mores ry which is contrary to bona mores; as, 
est, veluti si Titius de furto aut de dam- for instance, if Titius gives yon a man- 
no faciendo, aut de injuria facienda tibi date to commit a theft, or do a harm or 
mandet; licet enim pcenam istius facti injuiy; although you pay the penalty of 
nomine praestiteris, non * tamen ullam what you may do, you have not in such 
habes adversus Titium actionem. a case an action against Titius. 

Gai. iii. 157; D. xvii. 1. 22. 6. 


8. Is qui exequitur mandatum, non 
debet excedere finem mandati: ut ecce, 
si quis usque ad centum aurecvs man- 
daverit tibi ut fundum emeres, vel ut 
pro Titio 8pondei*es, neque pluris emere 
debes, neque in ampliorem pecuniam 
fidejubere; alioquin non habebis cum eo 
mandati actionem, adeo quidem ut Sa¬ 
bin o et Cassio placuerit, etiamsi usque 
ad centum aureos cum eo age re velis, 
inutiliter te acturum. Divers® schol® 
auctores recte usque ad centum aui*eos 
te acturum exiBtimant, qu® sententia 


8. A mandatary must not exceed tbe 
limits of the mandate; for instance, if a 
mandator bids you buy land or become 
surety for Titius up to the amount of a 
hundred aurei, you must not exceed 
this sum in making the purchase or be¬ 
coming surety, otherwise you will not 
have an action mandati; bo much so that 
Sabinus and Cassius thought that even 
if you limited your action to a hundred 
aurei, you would bring it in vain. The au¬ 
thors of the opposite school think that you 
may rightly bring an action limited to a 
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Bane benignior est. Quod si min oris em- 
eris, habebis scilicet cum eo actionem; 
quoniam qui mandat ut sibi centum an- 
reorum fundus emeretur, is utique man- 
dasse intelligitur ut minoris, si possit, 
emeretur. 


Gai. iii. 161; D. xvii. 


hundred aurei , and this opinion is doubt¬ 
less the more favorable. If you lay out 
less on the purchase, you can certainly 
bring an action against the mandator; 
for a person who gives a mandate that 
an estate shall be bought for him at the 
price of a hundred aurei, is undeistood 
to mean that it should be bought for less 
if possible. 

.. 3. 2; D. xvii. 1. 4. 5. 


Qui excessit, aliud quid facere videtwr. (D. xvii. 1. 6.) Sabinus, in 
giving the opinion mentioned in the text, insisted very rigorously on 
the effect of the thing done being aliud quid . 

9. Recte quoque mandatum contrac- 9. The mandate, although validly 
turn, si dum adhuc Integra res sit, revo- formed, is extinguished, if before it has 
catum fuerit, evanescit. been executed it is revoked. 

Gai. iii. 159. 


10. Item si adhuc integro mandate 
mors alterius interveniat, id est, vel ejus 
qui mandaverit, vel illius qui mandatum 
susceperit, solvitur mandatum; sed utili- 
tatis causa receptum est, si eo mortuo 
qui tibi mandaverat, tu ignorans eum 
decessisse executus fueris mandatum, 
posse te agere mandati action©; alioquin 
justa et probabilis ignorantia tibi dam¬ 
num afferet. Et huic simile est quod 
placuit, si debitores manumisso dispen- 
satore Titii per ignorantiam liberto sol- 
verm t, liberari eos; cum alioquin stricta 
juris ratione non possent liberari, quia, 
alii solvissent quam cui solvere debue- 
rint 


Gai. ii 


10. A mandate is also extinguished, 
if, before it is executed, the mandator 
or mandatary dies. But motives of con¬ 
venience have given rise to the decision, 
that if, after the death of the mandator, 
you, in ignorance of his decease, execute 
the mandate, you may bring an action 
mandati ; otherwise you would be preju¬ 
diced by what was allowable and natural 
ignorance. Similarly it has been decided 
that, if debtora make a payment to the 
steward of Titius, after he has been en¬ 
franchised, in ignorance of his enfran¬ 
chisement, they are freed from their 
obligation, although, in strict law, they 
could not be freed, as they have made 
the payment to a person other than him 
to whom they ought to have made it. 

ii. 160. 


Manumisso. It would be the same if the slave had not been enfran¬ 
chised, but had been sold, or had his office of dispensator taken from 
him, without the knowledge of the debtors. (D. xlvi. 3. 51.) 


11. Mandatum non suscipere cuilibet 
liberum est, susceptum autem consum- 
mandum est, aut quamprimum renun- 
tiandum, ut per Bemetipsum aut per 
alium eamdem rem mandator exequa¬ 
tur ; nam nisi ita renuntiatur ut integra 
causa mandatori reservetur eamdem rem 
explicandi, nihilominus mandati actio 


11. Every one is free to refuse accept¬ 
ing a mandate, but if it is once accepted, 
it must be executed, or else renounced 
soon enough to permit the mandator 
carrying out his puipose himself or 
through another. For, unless the re¬ 
nunciation is made so that the mandator 
is still in a position to do this, an action 
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locum habet, nisi justa causa intercessit mandati may be brought in spite of the 
ant non renuntiandi aut intempestive renunciation of the mandataiy, unless 
renuntiandi. some good reason has prevented him 

making the renunciation, or making it 
within a proper time. 

D. xvii. 1. 22.11. 

Nisi justa causa. For example, a sudden and serious illness, a 
deadly enmity springing up between the mandator and the mandatarius 9 
or the insolvency of the former. (D. xvii. 1. 23.) In the execution of 
the mandate the mandatarius was bound to use the diligence of a 
bonus paterfamilias. (Tit. 27. 1.) 

12. Mandatum et in diem differri, et 12. A mandate may be made to take 

sub conditione fieri potest. effect from a particular time, or may be 

made conditionally. 

D. xvii. 1. 1. 3. 

13. In summa, sciendum est manda- 13. Lastly, it may be observed, that 

turn, nisi gratuitum sit, in aliam formam unless a mandate is gratuitous, it will 
negotii cadere, nam mereede constituta take the form of some other contract, 
incipit locatio et conductio esse. Et, ut for, if a price is fixed on, it is a contract 
generaliter dixerimus, quibus casibus letting to hire. And generally we may 
sine mercede suscepto officio mandati say, that in every case in which, when- 
aut depositi contrahitur negotium, iis ever the duty being undertaken without 
casibus interveniente mercede locatio et pay, there is a contract of mandate or 
conductio contrahi intelligitur; et ideo deposit, in every such case, if pay is 
si fulloni polienda curandave vestimenta received, the contract is one of letting to 
dederis, aut sarcinatori sarcienda, nulla hire. If, therefore, a person gives his 
mercede constituta neque promiBsa, man- clothes to a fuller to be cleaned, or to a 
dati competit actio. tailor to be mended, without any pay 

being agreed on or promised, an action 
mandati may be brought. 

Gai. ii. 162; D. xvii. 1. 1.4. 

Although the execution of the mandatum was necessarily gratuitous, 
yet, without making the contract a locatio conductio , a mandator might 
offer a reward to the mandatarius , not exactly in payment of, but in 
gratitude for, his services. Such a recompense was called solarium or 
sometimes honorarium , a term that was especially applied to the recom¬ 
pense offered to those who exercised the liberal professions, such as 
philosophers, rhetoricians, physicians, advocates, etc. These honoraria 
could not be made the subject of an action; but the magistrate, praetor, 
or praeses of the province pronounced extra ordinem (see Introd. sec. 108) 
whether they were due and what was the proper amount. (D. L. 13.1.) 
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Tit. XXVII. DE OBLIGATIONIBUS QUASI EX 
CONTRACTU. 

Post genera contractuum enumerata, Having enumerated the different kinds 
dispiciamua etiam de iis obligationibus of contracts, let us treat of those obliga- 
quae non proprie quidem ex contractu tions which do not spring, properly 
nasci intelliguntur; sed tamen, quia non speaking, from a contract, but yet, as 
ex maleficio substantiam capiunt, quasi they do not take their origin from a 
ex contractu nasci videntur. delict, seem to arise, as it were, from a 

contract. 

If the obligations were to be considered as always arising either ex 
contractu or ex delicto , one man could only be bound to another in one 
of two ways; either by a mutual exercise of will he had entered into 
an agreement with him, or he had done him some injury which he 
ought to repair. But there were many instances in which justice re¬ 
quired that he should be considered bound, where no contract had 
been made, and where nothing to which the law gave the technical 
term of delictum had been committed. Such cases, however, if separately 
examined, would approach more nearly either to an dbligatio ex con¬ 
tractu or to one ex delicto. If it more nearly resembled the former, the 
binding tie was called an obligatio quasi ex contractu; if the latter, it 
was called an dbligatio quasi ex delicto. (See Introd. sec. 87.) 

The leading distinction between obligations ex contractu and those 
quasi ex contractu is, that in the former one person chooses to bind him¬ 
self to another, in the latter he is placed in such circumstances that he 
is thereby bound to another. To take, for instance, the examples given 
in the Title: if I take upon me the management of my neighbor’s 
affairs, become tutor, have things in common with others who are yet 
not my partners, accept an inheritance, or receive money not due to 
me, the mere fact of my so conducting myself imposes on me certain 
duties which the law will force me to fulfil. Of course, if I make an 
express agreement in any of these cases, I am then bound by the 
agreement, and not by the circumstances of my position. It is only in 
the absence of any agreement that I am bound by an obligatio quasi ex 
contractu. An obligatio quasi ex contractu does not rest on any contract 
at all; it rests on a fact or event, but there is an analogy between a 
contract and the kind of fact or events which give rise to an dbligatio 
quasi ex contractu , for they both create rights in personam. (See Austin, 
Province of Jurisprudence Determined, Appendix xl.) The instances of 
obligations quasi ex contractu which follow are only meant as examples, 
not as an exhaustive list. 

1. Igitur cum quia absentia negotia 1. Thus, if a person has managed the 
gesserit, ulti*o citroque inter eos nascun- affairs of another in his absence, they 
80 
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tur actiones quse appellantur negotiorum 
gestorum ; sed domino quidem rei gestae 
adversus eum qui gessit, directa com- 
petit actio, negotiorum autem gestoii 
contraria. Quae ex nullo contractu pro- 
prie nasci manifestum est; quippe ita 
naecuntur ietse actiones, si sine mandato 
quisque alienis negotiis gerendis se obtu- 
lerit, ex^qua causa ii quorum negotia 
gesta fuerint, etiam ignorantes obligan- 
tur. Idque utilitatis cau?a receptum 
est, ne absentium qui subita festinatione 
coacti, nulli demandata negotiorum 
8uorum administratione, peregre pro- 
fecti essent, desererentur negotia ; quae 
sane nemo curaturus esset, si de eo quod 
quis impendisset, nullam habiturus esset 
actionem. Sicut autem is qui utiliter 
gesserit negotia, habet obligatum domi- 
num negotiorum, ita et contra iste quoque 
tenetur ut administrationis ratdonem 
reddat: quo casu ad exactissimam quis¬ 
que diligentiam compellitur reddere 
rationem, nec sufficit talem diligentiam 
adhibuisse qualem suis rebus adhibei*e 
soleret, si modo alius diligentior commo* 
dius administi'aturus esset negotia. 


have reciprocally actions negotiorum 
gestorum, the action belonging to the 
owner against him who has managed 
his affairs being an actio directa, and 
the action given to this person against 
the owner being an actio contraria . It 
is evident that these actions cannot pro¬ 
perly be said to arise from a contract, 
for they arise only when one person has, 
without receiving a mandate, taken upon 
himself the management of the affairs of 
another, and consequently those whose 
affaire are thus managed, are bound by 
an obligation, even without their know¬ 
ing it. It is from motives of convenience 
that this has been admitted, to prevent 
the entire neglect of the affaire of absent 
persons, who may be forced to depart in 
haste, without having entrusted the 
management to any one ; and certainly 
no one would pay any attention to them, 
unless he could recover by action any 
expenses he might be put to. On the 
other hand, just as he who has advan¬ 
tageously managed the aflhira of another, 
makes this person liable to him by an 
obligation, so he himself is bound to 
render an account of his management. 
And the standard which he is bound to 
observe in rendering an account, is that 
of the most exact diligence, nor is it 
sufficient that he should use such dili¬ 
gence as he employs in the management 
of his own affaii*s, that is, if it is possible 
a person of greater diligence could man¬ 
age the affaire of the absent person 
better. 


D. iii. 5. 2; D. xliv. 7. 5; C. ii. 18. 20. 


Etiam ignorantes. If the owners had known of the part taken in the 
management of their affairs, there would have been a mandatum taciturn. 


2. Tutores quoque qui tutelse judicio 
tenentur, non proprie ex contractu obli¬ 
gati intelliguntur (nullum enim negotium 
inter tutorem et pupillum contrahitur); 
sed quia sane non ex maleficio tenentur, 
quasi ex contractu teneri videntur. Et 
hoc autem casu mutuse sunt actiones : 
non tantum enim pupillus cum tutore 
habet tutelse actionem, sed ex contrario 
tutor cum pupillo habet contrariam 
tutelse, si vel impendent aliquid in rem 


2. Tutors, again, who are liable to the 
action tutelCB, are not, properly speaking, 
bound by a contract, for there is no con¬ 
tract made between the tutor and the pu¬ 
pil, but as they are certainly not bound by 
a delict, they seem to be bound quasi ex 
contractu. In this case, too, there are 
recipi*ocal actions, for not only has the 
pupil an action tutdce against the tutor, 
but, in his turn, the tutor has an actio 
contraria tittelcc against the pupil, if he 
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pupilli, vel pro eo fuerit obligatos, aut has incurred any expenses in managing 
rero suam creditoribns ejus obligaverit. the pupil’s property, or has entered into 

an obligation for him, or given his own 
property as security to the pupil’s cred¬ 
itors. 

D. xliv. 7. 5.1. 

We should add here the corresponding case of the curator. 

His negotiorum gestio did not give rise to a special action, but to the 
action negotiorum gestorum contraries which he could avail himself of to 
reimburse himself for all reasonable expenses. (D. iii. 5. 3. 5.) 

Quasi ex contractu teneri videntur . The exact translation would be 
‘seem to be bound by a tie analogous to that by which persons are 
bound under contractsbut as this is too long a phrase to repeat every 
time the words quasi ex contractu occur, the Latin has been retained in 
the translation. 


3. Item si inter aliquos communis sit 
res sine societate, veluti quod pariter eis 
leg&ta donatave esset, et alter eorum 
alteri ideo teneatur communi dividundo 
jadicio, quod solus fructus ex ea re per- 
ceperit, aut quod socius ejus solus in 
earn rem necessarias impensas fecerit, 
non intelligitur proprie ex contractu 
obligatos, quippe nihil inter se contrax- 
erunt; sed quia non ex maleficio ten- 
etui*, quasi ex contractu teneri videtur. 


D. xvii. 


3. So, again, if a thing is common to 
two or more persons, without there be¬ 
ing any partnership between them, as, 
for instance, if they have received a joint 
legacy or gift, and one of them is liable 
to the other by an action communi divi- 
dundo, because he alone has enjoyed 
the fruits of the thing, or because the 
other party has incurred expenses ne¬ 
cessary for the thing, he cannot be said 
to be bound by a contract, for no con¬ 
tract has been made ; but as he is not 
bound by a delict, he is said to be bonnd 
quasi ex contractu . 

2. 31. 34. 


Necessarias impensas . Useful expenses, and not merely necessary 
ones, could be recovered. (D. x. 3. 6. 3.) 


4. Idem juris est de eo qui coheredi 4. It is the same with regard to a per- 
suo familiae erciscund® judicio ex his son who is bound to his co-heir by*an 
causis obligatos est. action families erciscundce. 

D. xvii. 2. 34. 

The actio families erciscundce was that by which any one heres applied 
to the judge to make a fair division of the inheritance 


5. Heres quoque legatorum nomine 
non proprie ex contractu obligatus in¬ 
telligitur (neque enim cum hei*ede, neque 
cam defuncto ullum negotium legatarius 
gessisse proprie did potest); et tamen 


5. The heir, too, is not bound to the 
legatee by a contract, for the legatee 
cannot be said to have made a contract 
with the heir or with the deceased; and 
yet, as the heir is not bound by a delict. 
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quia ex maleficio non est obligatus heres, be is considered to be bound quasi ex 
quasi ex contractu debere intelligitur. contractu. 

D. xliv. 7. 5. 2. 

The circumstance of accepting the inheritance imposed on the heir 
the obligation of carrying out the testator s wishes, and this he was 
compelled to do by the actio ex testamento. If a particular thing were 
given as a legacy, so that the legatee could bring a vindication he might 
exercise his choice between the personal and the real action. 


6. Item is cui quis per errorem non 
debitum solvit, quasi ex contractu debere 
videtur. Ideo enim non intelligitur pi*o- 
prie ex contractu obligatus, ut si cer- 
tiorem rationem sequamur, magis (ut 
supra diximus) ex distractu quam ex 
contractu possitdici obligatus esse : nam 
qui solvendi animo pecuniam dat, in hoc 
dare videtur ut distrahat potius nego- 
tium, quam contrahat; set tamen perinde 
is qui accepit obligatur, ac si mutuum 
illi dai*etur, et ideo condictione tenetur 


6. A person to whom money not due 
has been paid by mistake, is bound 
quasi ex contractu. For so far is he 
from being bound by a contract, that, to 
reason strictly, we may say, as we have 
said before, that he is bound rather by 
the dissolution than by the formation of 
a contract; for a payment is generally 
made to dissolve, not to form, a contract; 
and yet he who receives it in the case 
we have mentioned is bound exactly as 
if it had been given him as a mutuum, 
and is therefore liable to a condictio. 


D. xliv 7. 8. 3. 


If the person who paid what was not due was one who, like a pupil 
or madman, had not legally the power of passing the property in what 
he gave, no property in the thing paid passed by the transfer, and the 
tutor or curator recovered it by a vindication unless the thing ceased to 
exist, and then recourse was had to a condictio indebiti , i.e. condictio 
where, as in an actio mutui, the claim was for things to be given back 
of a like nature; but if he had this power, the property was trans¬ 
ferred by the delivery, and he could not recover the thing itself, but 
could only bring a condictio, in which he claimed that the defendant 
should give him what he ought to give to put the plaintiff in a proper 
position (dare oportere). 

If a person knowingly made a payment not due, he could not recover 
what he paid, as the payment was treated as a gift; nor could he, if 
he paid what was due by a natural, though not by a legal obligation, 
or paid sooner than he need have done what he must pay at a certain 
date ; but he could recover if he paid, under a conditional undertaking, 
before the event had happened. (D. xii. 6. 64.) The error which 
would permit him to reoover might be one arising from ignorance not 
only of fact but of law. Juris ignorantia suum petentibus non nocet. 
(D. xxii. 6. 7.) 

The word i pay,’ 6 solve, must be taken in a much more extended 
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sense than the payment of money. It must be considered as including 
anything given to or done for another. 

It is here said that the person who receives what is not due is bound 
not merely quasi ex contractu , but as if he had been bound by a par¬ 
ticular coutract, viz. mutuum. So the persons interfering in the affairs 
of another, the tutor and the curator, are bound as if by a mandate, 
and the persons mentioned in paragr. 3 and 4 as if they were bound 
by the particular contract of societas. 

7. Ex quibusdam t&men c&usis repeti 7. In some cases, however, money 
non potest quod per errorem non debi- paid by mistake cannot be recovered; 
turn Bolutum sit; namque detinierunt the ancients have decided that this is so 
veteres, ex quibus causis inficiando lis in cases in which the amount recovered 
crescit, ex iis causis non debitum solutum is doubled if the liability is denied; as, 
repeti non posse, veluti ex lege Aquilia, for instance, in actions brought under 
item ex legato. Quod veteres quidem the lex Aquilia , or with respect to a 
in iis legatis locum habere voluerunt, legacy. The rule was only applied by 
quffi certa constituta per damnationem the ancients, in the case of legacies, 
cuicumque legata fuerant. Nostra au- where specific things were given per 
tern constitutio, cum unam naturam damnationem. But our constitution, 
omnibus legatis et fideicommissis indul- which has placed all legacies and fidei 
sit, hujusmodi augmentum in omnibus commissa on the same footing, has ex- 
legatis et fideicommissis extendi voluit; tended to all the effect of denial in 
sed non omnibus legatariis pi-aebuit, sed doubling the amount required. It has 
tantummodo in iis legatis et fideicom- not, however, given it in behalf of all 
missis quffi sacrosanctis ecclesiis et cete- legatees, but only in the case of legacies 
ris venerabilibus locis, quae religionis and fldeicommissa left to churches and 
vel pietatis intuitu honorificantur, dere- other holy places; such legacies, al- 
lieta sunt. Quae, si indebita solvantur, though paid when not due, cannot be 
non repetuntur. recovered. 

Gal. ii. 283; iv. 9. 171; C. iv. 5. 4; C. i. 2. 23. 

This penalty, first exacted from those who denied that a judgment 
pronounced against them had been pronounced, was extended to cases 
of refusirig to pay legacies given per damnationem , to cases under the 
lex Aquilia (Tit. 4. 3), and to many other cases. (Tit. 4. 6. 23.) 

In all cases where by denying his liability the person liable might 
have an increased amount ultimately recovered against him, it was 
considered that paying the thing for which he was, or for which he 
thought himself liable, was but a mode of escaping from paying a 
penalty, and that it was paid in order to attain security. If, therefore, 
it was discovered that the thing need not have been paid, yet, as the 
person who paid it had paid it to purchase security, he could not 
recover it back. 

Nostra constitutio. This constitution is not to be found in the Code, 
but we have provisions in the Code bearing on the subject. (See C. 
vi. 43. 2.1-3.) 

Ceteris venerabilibus locis. Such, for instance, as monasteries, asylums 
for strangers, orphans, the aged, etc. (C. i. 2. 23.) 
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Tit. XXVTIL PER QUAS PERSONAS NOBIS 
ORLIGATIO ACQUIRITUR. 


Expositis generibus obligationum quae 
ex contractu vel quasi ex contractu nas- 
cuntur, admonendi sumus acquiri nobis, 
non solum per nosmetipsos, sed etiam 
per eas personas quae in nostra potestate 
sunt, veluti per servos et filios nostros; 
ut tamen quod per servos quidem nobis 
acquiritur, totum nostrum fiat; quod 
autem per liberos quos in potestate ha- 
bemus, ex obligatione fuerit acquisitum, 
hoc dividatur secundum imaginem re¬ 
rum proprietatis, et ususfnictus quam 
nostra discrevit constitutio: ut quod ab 
actione commodum perveniat, hujus us- 
umfructum quidem habeat pater, pro- 
prietas autem filio servetur, scilicet 
pati-e actionem movente secundum no¬ 
velise nostrse constitutionis divisionem. 


After having gone through the differ¬ 
ent kihds of obligations which arise 
from a contract, or arise quasi ex con¬ 
tractu, we may observe that we may 
acquire an obligation, not only by our¬ 
selves, but also by those who are in our 
power, as our slaves or children. But 
there is this distinction in acquiring by 
slaves or by children, that what is ac¬ 
quired for us by our slaves is entirely 
ours, while the benefit of the obligation 
acquired by our children is divided in 
the same way as our constitution has 
laid down with respect to the ownership 
and usufruct of things. Thus, of all 
that is gained by an a :tion, the father 
will have the usufruct, and the owner¬ 
ship will be reserved for the son, that is 
to say, when the action is brought by 
tne father in conformity with what is 
laid down by our new constitution. 


Gai. iii. 163; C. vi. 61. 8. 3. 


By acquiring 1 an obligation is meant that we become creditors y and 
have a right to the action necessary to enforce the obligation. 

As to the division of the usufruct and ownership, see Bk. ii. Tit. 
9. 1. It is the object of the obligation, it may be observed, not the 
obligation itself, that is thus divided between the father and the son. 
Only the father could bring the action to enforce the obligation. (C. 
vi. 61.1. 3.) 

1. Item per liberos homines et alienos 1. An obligation is also acquired for 

servos quos bona fide poesidemus, ac- us by freemen, and by slaves belonging 
quiritur nobis; sed tantum ex duabus to others, whom we possess bona fide, but 
causis, id est, si quid ex operis suis vel only in two cases, namely, when it 
ex re nostra acquirant. arises from their labors, or from some¬ 

thing belonging to us. 

Gai. iii. 164. 

See Bk. ii. Tit. 9. 4. 

Per liberos homines , i.e. by persons really free, but whom we bona fide 
believe to be slaves. 

2. Per eum quoque servum in quo 2. It is equally acquired for us in the 
usumfructum vel usum babemus, simil- same two cases by a slave of whom we 
iter ex duabus istia causis nobis acquiri- have the usufrqpt or use. 

tur. 

Gai. iii. 165 ; D. vii. 8. 14. 
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See Bk. ii. Tit. 9. 4. 

In the case of a slave of whom we have only the use, we can only 
acquire when the two cases unite, i.e. when his labor is expended on 
something that is our property, for we cannot derive any benefit from 
his labor expended elsewhere. 

3. Coramunem servum pro dominica 3. A slave held in common undoubt- 
parte dominis acquirer cerfcum est, ex- edly acquires for his different masters 
cepto eo quod uni nominatim stipulando in proportion in their interest in him, 
aut per traditionem accipiendo, illi soli excepting that, in stipulating or receiv- 
acquirit: veluti cum ita stipulatur, Titio ing by tradition for one only, whom he 
domino meo dare spondes ? Sed si mentions by name, he acquires only for 
unius domini jussu servus fuerit stipu- this one; for instance, if he stipulates 
latus,licetanteadubitabatur, tamenpost thus, ‘Do you engage to give to Titius 
nostram deciaionem i*es expedita est, ut my master V But if the slave has stipu- 
illi tantum acquirat qui hoc ei facere lated by older of one master only, in 
jussit, ut supra dictum est. spite of former doubts, there is no ques¬ 

tion since our constitution, but that he 
acquires, as we have already said, for 
him alone who has given him the order. 

Gai. iii. 167 ; C. iv. 27. 3. 

The text only notices the acquisition of obligations through others as 
recognized by the civil law, i.e. through slaves and sons in potesiate , 
and does not notice the praetorian changes by which the principal 
acquired obligations through his agent. (See Tit. 20. pr.) 


Tit. XXIX. QUIBUS MODIS OBLIGATIO TOLLITUR. 


Tollitur autem omnis obligatio solu- 
tione ejus quod debetur, vel si quis con- 
sentiente creditor© aliudpro alio solvent. 
Nec tamen interest quis solvat, utrum 
ipse qui debet, an alius pro eo ; libera¬ 
tin' enim et alio solvente, sive sciente 
debitore sive ignorante vel invito solutio 
fiat. Item si reus solvent, etiam ii qui 
pro eo intervenerunt, liberantur. Idem 
ex contrario contingit, si fidejussor sol¬ 
vent ; non enim solus ipse liberatin', sed 
etiam reus. 


Gai. iii. 168; D. xlvi. 3. 53; D. xlvi. 


Every obligation is dissolved by the 
payment of the thing due, or of some¬ 
thing else given in its place with the 
consent of the creditor. And it makes 
no difference whether it is the debtor 
himself who pays, or some one else for 
him; for the debtor is freed from the 
obligation, if payment is made by a 
third person, and that either with or 
without the knowledge of the debtor, or 
even against his wiU. If the debtor 
pays, all those who have become surety 
for him are thereby freed, just as if a 
surety pays, not only he himself is freed, 
but the principal is freed also. 

. 38. 2; D. xlvi. 3. 43; D. xlvi. 1. 66. 


We now pass to considering how an obligation once formed may be 
dissolved. Solvere , to unloose, dissolve the tie, is the appropriate term 
for the process, in whatever way it may be accomplished —Solutionis 
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verbum pertinet ad omnem liberationem quoquo modo factam (D. xlvii. 

3. 54)—although most generally applied to the payment of money, as 
the mode by which contracts are usually terminated. It is by a slight 
extension of the strict use of the word that a person was said not solvere 
obligationem , but solvere pecuniam . 

The civil law, which imposed forms on the formation of a contract, 
imposed corresponding forms on its dissolution. And when these were 
fulfilled, the debtor was said to be freed from his obligation ‘ipso jure. 1 
In later times, in cases where these forms had not been gone through, 
but yet equity demanded that the debtor should be considered free, 
the praetor allowed him to repel, by an exception, the creditor who sued 
him; and it has thence been said, ‘ obligatio aut ipso jure, out per excep 
tionem tollitur .’ 

When it is said in the text that if the fidejussor pays the principal 
is freed, the case must be understood to be referred to of a fidejussor 
paying, without using his right of having the actions ceded to him. 
Payment might be made to the creditor or his authorized agent, to the 
tutor or curator, or to the pupil if authorized. 

Of course, in every stage of the law, payment put an end to the con¬ 
tract. The claims of the contracting parties were satisfied, and nothing 
more remained to be done. But, supposing payment was not made, 
but one of the parties was willing to release the other, or one party 
could claim, for some reason, to be released, certain solemn forms had 
been entered into, which could not be made of no effect by the mere 
consent of the parties. Such forms were too solemn in the eyes of the 
law to lose their power unless other forms equally solemn were gone 
through. Accordingly, in such cases, where no real payment was 
•made, there was what Gaius calls an imaginaria solutio 9 varying in the 
method in which it was made according to the forms nexum, verbis , or 
literis , with which the contract had been formed. 

If, for instance, the contract had been formed per css et libram 9 not less 
than five witnesses and a libripens were called together. The debtor 
struck the scale with a piece of money and gave it to the creditor in 
the name of the whole sum owing. (Gai. iii. 174.) This form was 
also adopted in cases where payment of a legacy given per damna - 
tionem was remitted, probably because the testament was itself sup¬ 
posed to be made per css et libram; aud also in cases where payment ' 
of money due by a judicial sentence was remitted, probably because 
the most formal mode of imaginary payment was adopted when the 
money was due in a way which the law considered as specially sol¬ 
emn. (Gai. iii. 175.) This form of imaginary payment was also 
applicable wherever anything certain of those things which 4 pondere , 
numero , mensurave constant ’ was due. 
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If the contract had been made ‘ verbis ,’ the debtor asked the creditor 
if he held what was due, as received, ‘ Qicod ego tibi promisi habesne ac¬ 
ceptum V The creditor answered that he did, i Habeo' The creditor 
was said ‘ acceptum ferre,' and the process was called i acceptilatio. 
(See next paragr.) 

If the contract had been made * literis ,’ the debtor probably entered 
on his tabula the expenditure (expensilatio) of the sum due, with the 
consent of the creditor, but we cannot learn anything from Gaius on 
the subject. 

If the contract had been made re, the mere return of the thing was a 
sufficient sign that the contract was at an end. There was a visible 
act, and the whole object of the forms by which contracts were made 
and dissolved was to substitute visible acts for mere expressions of 
consent. Where the contract, as belonging to the jus gentium, could 
be made merely by consent, it could also be dissolved by consent. 
(See paragr. 4.) 


1. Item per acceptilationem tollitur 
obligatio. Eat autem acceptilatio imagi- 
naria solutio: quod enim ex verborum 
obligatione Titio debetur, id si velit 
Titius remittere, potent sic fieri ut patia- 
tur hffic verba debitorem dicere, Quod 
ego tibi promisi habesne acceptum? et 
Titius respondeat, Habeo. Sed et Greece 
potest acceptum fieri, dummodo sic fiat, 
ut Latinis verbis solet: ex ei C faflw drjvapLa, 
Tboa ; Aa/?uv. Quo genere, ut dixi- 
mus, tan turn ese solvuntur obligationes 
qu« ex verbis consistunt, non etiam 
cetera: consentaneum enim visum est, 
verbis factam obligationem aliis posse 
verbis dissolvi. Sed et id quod alia ex 
causa debetur, potest in stipulationem 
deduci et per acceptilationem dissolvi. 
Sicut autem quod debetur, pro pai*te 
recte solvitur, ita in partem debiti ac¬ 
ceptilatio fieri potest. 


1. An obligation is also put an end to 
by acceptation. This is an imaginary 
payment, for if Titius wishes to remit 
payment of that which is due to him by 
a verbal contract, he can do so by per¬ 
mitting the debtor to put to him the 
following question, 4 Do you acknowledge 
to have received that which I promised 
you?* Titius then answering, 4 I do/ 
The acknowledgment may also be made 
in corresponding Greek words, exetf Aaftcjv 
fr/vapia Tooa ; exu Xafiwv. In this way 
verbal contracts are dissolved, but not 
contracts made in cither ways: it seemed 
natural that an obligation formed by 
words should be dissolved by words; 
but anything due by any other kind of 
contract may be made the subject of a 
stipulation, and the debtor be freed by 
acceptilation. And as part of a debt 
may be paid, so acceptilation may be 
made of a part only. 


Gai. iii. 169, 170. 172; D. xlvi. 4. 8. 4; D. xlvi. 4. 9. 


Properly the acceptilatio only operated as a release when the contract 
had been made v&i'bis, but it was held, in all cases, to contain by impli¬ 
cation a pact or agreement not to sue, and, therefore, an exceptio could 
be grounded on it to repel the credior who had entered into it. 8i 
’ acceptilatio inutilis fuit , tacita pactions id acturus videtur, ne peteretur . 
(D. ii. 14. 27. 9.) The jurists, however, found a means of making the 
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acceptilcUio extend to every kind of contract. It was looked on as a 
stipulation which operated as a novation of the old contract, that is, 
which did away with the former contract, and substituted a new one 
in its place. 


2. A stipulation has been invented, 
commonly called the Aquilian, by which 
every obligation, whatever may be the 
thing it concerns, is put into the form of 
a stipulation, and afterwards dissolved 
by acceptilation. This Aquilian stipula¬ 
tion effects a novation of all obligations, 
and was framed in the following terms 
by Gallus Aquilius :—* Whatever for 
any cause you are or shall be bound to 
give or do for me, either now or at a 
future day, everything for which I have 
or Rhall have against you, actions, per¬ 
sonal or real, or right to have recourse 
to the eztraordinaria judicia of the 
magistrate; everything of mine which 
you have, hold, or possess, or which you 
only do not possess through some wilful 
fault of your own, whatever shall be the 
value of all these things/ so much Aulus 
Agerius stipulated should be given him 
in money, and Numerius Negidius en¬ 
gaged to give it; on the other hand, 
Numeiius Negidius put to Aulus Agerius 
the question, * All that I have promised 
you to-day by the Aquilian stipulation, 
do you acknowledge it as received P and 
Aulus Ageiius answered that he did 
acknowledge it. 

D. ii. 15. 4; D. xlvi. 4.18.1. 

This Aquilius Gallus was the friend of Cicero, whose colleague he 
was in the praetorship (b.c. 05). He was the pupil of Mucius, and the 
teacher of Sulpicius, and is mentioned in the Digest (i. 2. 2. 42) as of 
great authority with the people. He is said to have devised a means 
by which postimi sui might be instituted (D. xxviii. 2. 29); and Cicero 
informs us that he was also the author of certain formulae in the actions 
of theft. ( De. Off. iii. 14) (see page 180). 

We may remark with what care and forethought Aquilius Gallus 
has made his formula applicable to all possible cases. 4 Causa 9 is the 
generical expression. 4 Oportet , oportebit ’ embrace the present and the 
future. 4 Proesens in diemve ’ (most texts add, 4 aut sub conditions') refer 
to what are termed the ‘modalities’ to which contracts are liable. 


2. Est prodita stipulatio quae vulgo 
Aquiliana appellatur, per quam stipula- 
tionem contingit ut omnium re rum obli- 
gatio in stipulatum deducatur, et ea per 
acceptilationem tollatur; stipulatio enim 
Aquiliana novat omnes obligationes, et a 
Gallo Aquilio ita composita est: ‘ Quic- 
quid te mihi ex quacumque causa dare 
facere oportet oportebit, prresens in 
diemve, quarumque rerum mihi tecum 
actio, qu&que advereus te petitio vel 
adversus te persecutio est eritve, quodve 
tu meum habes, tones possidesve, dolove 
malo fecisti quominus possideas : quanti 
quseque earum rerum res erit,’ tantam 
pecuniam dari stipulatus est Aulus 
Agerius; spopondit Numerius Negidius. 
Item ex diverso Numerius Negidius in- 
terrogavit Aulum Agerium: ‘ Quicquid 
tibi hodierno die peri Aquilianam stipu- 
lationem spopondi, id omne habesne 
acceptum V respondit Aulus Agerius: 
‘Habeo, acceptumque tuli.’ 
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* Actio ' is the * actio in personam;' 4 petitio ' is the 4 actio in rem ;' * perse - 
cwfio’ is the extraordinary proceeding before a magistrate; ‘babes' re¬ 
fers to 4 vindicatio 4 tones' to physical detention; 4 possides' to possession. 
The expression, 4 dolove maid fecisti quominus possideas was added to 
express the obligation which bound a person who had fraudulently 
destroyed a thing in his possession to prevent the owner reclaim¬ 
ing it. The stipulatio Aquiliana was equally applicable if the object 
was to effect a novation intended to operate as the foundation of a 
new contract to be really fulfilled by the parties. (D. ii. 15. 2 and 
9. 2.) 


3. Praeterea novatione tollitur obliga- 
tio, veluti si id quod tu Seio debeas, a 
Titio dari stipulatus sit; n&m interventu 
novae person® nova nascitur obligatio et 
prim a tollitur translata in posteriorem ; 
adeo ut interdum, licet posterior stipu¬ 
latio inutilis sit, tamen prim a novatiouis 
jure tollatur, veluti si id quod tu Titio 
debebas, a pupillo sine tutoris auctori- 
tate stipulatus fuerit. Quo casu res 
amittitur, nam et prior debitor liberate!*, 
et posterior obligatio nulla est. Non 
idem juris est, si a servo quis fuerit sti¬ 
pulatus; nam tunc prior perinde obli¬ 
gates manet, ac si postea nullus stipula¬ 
tus fuisset. Bed si eadem persona sit a 
qua postea stipuleris, ita demum novatio 
fit, si quid in posterior stipulations novi 
sit, forte si conditio aut dies aut fidej ussor 
adjiciatur aut detrahatur. Quod autem 
diximus, si conditio adjiciatur novit- 
tionem fieri, sic intelligi oportet ut ita 
dicam factam novationem si conditio ex- 
titerit: alioquin si defecerit, durat prior 
obligatio. Bed cum hoc quidem inter 
veteres constabat, tunc fieri novationem 
cum novandi animo in secundam obliga- 
tionem item fuerat; per hoc autem 
dtibium erat, quando novandi animo 
videretur hoc fieri, et quasdam de hoc 
prsesumptiones alii in aliis casibus intro- 
ducebant. Ideo nostra processit consti- 
tutio quae apertissime definivit, tunc 
solum novationem fieri quotiens hoc 
ipsum inter contrahentes expresaum 
fuerit, quod propter novationem prioris 
obligationis convenerunt; alioquin ma- 
nere et pristinam obligationem, et secun¬ 
dam ei accedere, ut maneat ex utraque 
causa obligatio secundum nostrae consti- 


3. An obligation is also dissolved by 
novation, as for instance, if Seius stipu¬ 
lates from Titius for that which is due 
to Seius from you. For by the interven¬ 
tion of a new debtor a new obligation 
arises, and the former obligation is ex¬ 
tinguished by being transferred into the 
latter; so much so, that it may happen, 
that although the latter stipulation is 
void, yet the former, by the effect of the 
novation, ceases to exist; as for instance 
if Titius stipulates from a pupil not 
authoiized by his tutor, for a debt due 
to Titius from you, in this case Titius 
loses his whole claim, for the first debtor 
is freed, and the second obligation is 
void. But the case is different if it is a 
slave from whom he stipulates, for then 
the original debtor remains bound as if 
the subsequent stipulation had never 
been made. But if it is the original 
debtor himself from whom you make the 
second stipulation, there will be no nova¬ 
tion, unless the subsequent stipulation 
contains something new, as, for instance, 
the addition or suppression of a condi¬ 
tion, a term, or a surety. In saying that 
if # a condition is added there is a nova¬ 
tion, we must be understood to mean 
that the novation will take place if the 
condition is accomplished, but that if it 
is not accomplished, the former obliga¬ 
tion remains binding. The ancients 
were of opinion that the novation only 
took place when the second obligation 
was entered into for the purpose of mak¬ 
ing the novation, and doubts conse¬ 
quently arese as to the existence of this 
intention, and different presumptions 
were laid down by those who treated the 
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tutionis definitionem, qu&m licet ex ipsius 
lectioue apertius cognoscere. 


subject according to the different cases 
they had to settle. In consequence, our 
constitution was published, in which it 
was clearly decided that novation shall 
only take place when the contracting 
parties have expressly declared that 
their object in making the new contract 
is to extinguish the old one; othei-wise 
the former obligation will remain bind¬ 
ing, while the second is added to it, so 
that each contract will give rise to an 
obligation still in force, according to the 
provisions of our constitution, which may 
be more fully learned by reading the 
constitution itself. 


Gai. iii. 176, 177. 179 ; D. xlv. 2. 6. 8. 1, and foil.; C. viii. 41. 8. 


Noviation is the dissolution of one obligation by the formation of 
another. Ulpian says, 4 Novatio est prioris debiti in aliam obligationern vel 
civilem vel naturalem, transfusio atque translatio: hoc est , cum ex prcecedente 
causa ita nova consUtuatur , ut prior perimatur. Novatio enim a novo 
nomen accepit , et a now obligations (D. xlvi. 2. 1.) 

Every kind of contract could be superseded by novation, but the new 
contract must be either Uteris (see Tit. 21) or by stipulation, and the 
predominance of the use of stipulations as the instruments of novation 
was so great that the jurists generally refer to it alone. QuaUscumque 
obligatio sit quce prcecesserit, novari verbis potest. (D. xlvi. 2. 1.) 

It was necessary that the obligation superseded should be existing 
at the time; but whether it was civil, praetorian, or natural, was 
immaterial. (D. xlvi. 2. 1, 2.) And it was also necessary that the 
stipulation which superseded it should be binding, either civilly or 
naturally. In the text we have two instances of contracts which are 
not binding, owing to the incapacity of the parties, one made with a 
pupil, and one with a slave, and a distinction is drawn between them. 
The stipulation made with the pupil is a stipulation, though only one 
binding naturally: the pupil is a Roman citizen, and can pronounce 
the word spondeo; but a stipulation made with a slave, except when 
the slave speaks merely as the mouthpiece of his master, is no stipula¬ 
tion at all. The slave cannot use the words of the formulary. There 
is no contract verbis to supersede the existing obligation. 

By a novation a new debtor might be substituted, even without the 
consent of the original debtor. If it was done with the consent of the 
original debtor, the new debtor was termed delegatus , and the process 
dclegatio. If it was done without his consent, the new debtor was 
termed the expromissor , and the process expromissio; but these terms, 
expromissor and expromissio , were also used in a wider sense, as iniply- 
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ing the new debtor and the mode of contracting generally, without 
implying that the consent of the old debtor had not been given to the 
substitution. (D. xiii. 7. 10.) 

Of course, if both parties to the original contract were willing, anew 
creditor could be substituted as well as a new debtor, by a novation ; 
and if a new debtor was delegated who already owed a debt to the old 
debtor, there would necessarily be a change of creditor as well as 
debtor. A owes to B, and B to C, an equal sum. If B tells A to pay 
C, C has a new debtor, and A a new creditor. 

In the passage of Gaius (iii. 177) on which the text is based, it is 
said that if a sponsor was added, there was a new contract. Sponsores 
being obsolete, Justinian substitutes ftdeijussor ; but although a contract 
might be extinguished by a surety being added, this would not be so 
if the parties did not mean it to have this effect. 

If the original contract was made in any other way than stipula¬ 
tion, it could be superseded by a stipulation containing the same terms. 
But if it was made by a stipulation, then, unless some alteration were 
made in it, the new stipulation would be, in fact, the old one, and there 
could be no novatio , unless some new term was added. But suppose a 
new stipulation was made with a condition introduced into it, was the 
old stipulation extinguished at once by novation ? The text lays down 
the general principle that it was not extinguished, as it is said in the 
Digest (xlvi. 2. 14) non statim fit novatio , sed tunc demum cum conditio 
extiterit; the old contract endured until the condition was accomplished, 
and if the condition failed the old contract remained binding. But 
some of the jurists said that to extinguish the first contract might be 
the intention of the parties in making the second contract, or it might 
not. The question of novation was therefore a question of the intention 
of the parties in each particular case. Justinian lays down in the text 
that, unless the parties expressly declare it to be their wish that the 
first contract shall be extinguished by the second, the first contract 
shall be considered as subsisting. 

In personal actions something like novation took place at two points 
of the suit (Gai. iii. 180)—at the litis contestatio (see lntrod. paragr. 105), 
and when judgment had been given. After the litis contestatio , the 
plaintiff could sue in a fresh action on what was, at this period of the 
suit, ascertained to be his legal position, but not on the contract itself. 
After judgment was given, he could sue on the judgment. But in both 
cases all the beneficial accessories of the original contract were con¬ 
tinued on to the new—such, for instance, as pledges given in security 
remained, and interest continued to run on, lite contestata usurce currant 
(I), xxii. 1. 35), and so this juridical novation did not, like novation 
proper, quite supersede the original oontract. (D. xlvi. 2. 29.) 
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4. Hoc amplius, ese obligations quae 
consensu contrahuntur, contraria volun- 
tate dissolvuntur; nam si Titius et Seius 
inter se consenserint, ut fundum Tuscu- 
lanum emptum Seius haberet centum 
aureorum, deinde i*e nondum secuta, id 
est, neque pretio soluto neque fundo 
tradito, placuerit inter eos ut discedere- 
tur ab ea emptione et venditione, invicem 
liberantur. Idem est in conductions et 
location, et in omnibus conti-actibus qui 
ex consensu descendunt. 


4. Those obligations which are foraied 
by consent alone, are dissolved by the 
expression of a contrary wish. If Titius 
and Seius have agreed that Seius shall 
purchase an estate at Tusculum for a 
hundred aurei, and then, before the con¬ 
tract has been executed, that is, before 
the price has been paid, or deliveiy 
made of the estate, they agree to aban¬ 
don the agreement for the sale, they are 
mutually freed from their obligation. It 
is the same in the contract of letting to 
hire, and in all other contracts formed 
by consent alone. 


D. xlvi. 3. 80 ; D. xviii. 5. 5. 1. 


This paragraph must be understood with the limitation that the 
contract could only be rescinded integris omnibus, i.o. if each party 
could possibly be placed in the position he held before. The text 
rather loosely expresses this by ‘ re nondum secuta If all things were 
not integra, but the parties agreed to make them so, this would be a 
new contract extinguishing the old contract by novation, not an extinc¬ 
tion of the contract by mere consent. 

There were other modes by which a contract was dissolved, as, if 
the subject of the contract being a thing certain perished without the 
fault of any party; or if the qualities of debtor and creditor were 
united in the same person, as for instance, if the debtor became heir 
of the creditor, which is termed confuse; or if one debt was set off 
against another ( compensate ), which, however, if the actions proper to 
the contract were actions stricti juris, would only give rise to an excep¬ 
tion, and not to an extinction of the contract; in actions bona fldei, 
where equitable grounds of defence need not be stated in the formula, 
the compensate would be necessarily taken notice of, and in such cases 
the contract may be said to have been virtually (see Bk. iv. Tit. 6. 89) 
put an end to by the compensate . There were also many other things 
which, although they left the contract still subsisting, prevented an 
action being brought on it. These will be treated of in the next Book 
under the head of Exceptions. 
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Tit. I. DE OBLIGATIONIBUS QIL® EX DELICTO 
NASCDNTUR. 

Cum expoedtum Bit superiore libro de As we have treated in the preceding 
obligationibus ex contractu et quasi ex Book of obligations arising ex contractu 
contractu, sequitur ut de obligationibus and quasi ex contractu, we have now to 
ex.maleficio dispiciamus. Sed ill® qui- treat of obligations arising ex maleflcio. 
dem, ut suo loco tradidimus, in quatuor Of the obligations treated of in the last 
genera dividuntur: h® vero unius gene- Book, there were, as we have said, four 
ris sunt; nam omnes ex re nascuntur, kinds; of those we are now to treat of, 
id est, ex ipso maleficio, veluti ex furto there is but one kind, for they all arise 
aut rapina aut damno aut injuria. from the thing, that is, from the delict, 

as, for example, from theft, from rob¬ 
bery, or damage, or injury. 

Gai. iii. 182; D. xliv. 7. 4. 

This part of the Institutes only treats of delicto, i.e. violations of 
the rights of property and of ingredients of status, such as liberty, 
security, and reputation, so far as they produce obligations and are 
the grounds of private actions. It is not the evil intent which makes 
an act a delict. Many acts done with evil intent are excluded, many 
done without are included in the number. Those acts only were 
delicts which had been characterized and provided against as such by 
the ancient civil legislation, and to which a particular action was 
attached. (See Introd. paragr. 88.) In this and the three following 
Titles we have the four principal kinds of delicts treated of, viz. 
furtum, vi bona rapta , damni injuria, and injuria. 

All the obligations attached to delicts are said in the text nasci ex 
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re, i.e. from the evil act or thing done, ex ipso maleficio , to contrast 
them with the various modes in which obligations ex contractu are 
formed. 

Ut de obligcUionibus ex maleficio dispiciamus. Many texts read, ut de 
obligationibus ex maleficio et quasi ex maleficio dispiciamus . 


1. Furtum est contrectatio rei fraudu- 1. Theft is the fraudulent dealing with 

losa, vel ipsius rei, vel etiam usus ejus a thing itself, with its use, or its posses- 
possessionisve: quod lege naturali pro- sion j an act which is prohibited by 
hibitum est admittere. natural law. 

D. xlvii. 2. 1. 3. 

The definition of theft includes the term contrectatio rei, to show that 
evil intent is not sufficient; there must be an actual touching or seizing 
of the thing: fraudtUosa, to show that the thing must be seized with 
evil intent, and rei, usus, possessions, to show the different interests in a 
thing that might be the subject of theft. It might seem that it would 
have made the definition more complete to have said contrectatio rei 
alienee. Perhaps the word alienee was left out because it was quite pos¬ 
sible that the deminus or real owner of a thing should commit a theft in 
taking it from the possessor, as, for instance, in the case of a debtor 
stealing a thing given in pledge; and yet the res was scarcely aliena to 
the deminus. 

Many texts, after the words contrectatio fraudulosa, add lucri faciendi 
gratia, i.e. with a design to profit by the act, whether the profit be that 
of gaining a benefit for one’s self, or that of inflicting an injury on 
another. These words are found in the passage of the Digest (xlvii. 2. 
1. 3) from which this definition of theft* is taken, but the authority of 
the manuscript seems against admitting them here. 

Only things moveable could be the subject of theft. (D. xlvii. 2. 26.) 

2. Furtum autem vel a furvo, id est 2. Tne word furtum comes either 

nigro, dictum est, quod clam et obscure from furvum, which means 4 black,’ be¬ 
fit, et plerumque nocte; vel a fraude, vel cause it is committed secretly, and often 
a ferendo, id est auferendo, vel a Grseco in the night; or from /rates ; or from 
sermone, qui fwpac appellant fares. Imo ferre, that is 4 taking away,* or from the 
et Grteci ai to tov tycpeiv <{njpac dixenink Greek word meaning a thief, which 

again comes from fepeiv, to carry away. 

D. xlvii. 2. 1. 


3. Furtorum autem genera duo sunt, 
manifestum et nec manifestum; nam 
conceptum et oblatum species potius 
actionis sunt furto cohserentes, quam 
genera furtorum, sicut inferius appare- 
bit. Manifestus fur est, quern Grseci w* 
avro^up^ appellant, nec solum is qui in 
furto deprehenditur, sed etiam is qui eo 


3. Of theft there are two kinds, theft 
manifest and theft not manifest; for the 
thefts termed conceptum and oblatum 
are rather kinds of actions attaching to 
theft than kinds of theft, as will appear 
below. A manifest thief is one whom 
the Greek term eir* avTofvfnf;, being not 
only one taken in the fact, but also one 
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loco deprehenditur quo fit: velnti qui in 
domo fixrtum fecit, et nondum egressus 
januam deprehensus fuerit; et qui in 
oliveto olivarum aut in vineto uvarum 
fartnm fecit, quamdiu in oliveto aut 
vineto fur deprehensus sit. Imo ulterius 
furtum m&nifestum extendendum eat, 
quamdiu earn rem fur tenens visus vel 
deprehensus fuerit, sive in publico sive 
in private, vel a domino vel ab alio, ante* 
quam eo pervenerit quo perferre ac de- 
ponere rem destinasset; sed si pertulit 
quo destinavit, tametsi deprehendatur 
cum re furtiva, non eat iranifestus fur. 
Nec manifestum furtum quid sit, ex iis 
quae diximus intelligitur; nam quod 
manifestum non est, id scilicet nec mani¬ 
festum est 


taken in the place where the theft is 
committed; as, for example, before he 
has passed through the door of the house 
where he has committed a theft, or in a 
plantation of olives, or a vineyard where 
he has been stealing. We must also 
extend manifest theft to the case of a 
thief seen or seised by the owner or any 
one else in a public or private place, 
while still holding the thing he has stolen, 
before he has reached the place where 
he meant to take and deposit it. But if 
he once reaches his destination, although 
he is afterwards taken with the thing 
stolen on him, he is not a manifest thief. 
What we mean by a not manifest thief 
may be gathered from what we have 
said, for a theft which is not a manifest 
theft is a not manifest theft. 


Gai. iii. 183-185 ; D. xlvii. 2, 3 ; D. xlvii. 2. 5, pr. and 1. 


The distinction between furtum manifestum and nec manifestum is 
found in the law of the Twelve Tables, which affixed to a furtum mani¬ 
festum the penalty of death if committed by a slave, and the penalty of 
being given over as a slave to the person injured if the thefts were com¬ 
mitted by a freeman; and attached to a furtum nec manifestum the 
penalty of double the value of the thing stolen, whether committed by 
& freeman or a slave. The praetor retained the penalty fixed in the 
latter case, but in the former altered the penalty to the payment of four 
times the value of the thing stolen, whether the theft was committed 
by a slave or a freeman. (Gai. iii. 189.) 

Gaius tells us that the jurists were divided on the point of what it 
was that constituted a fwrtum manifestum; some thinking the thief 
must be taken in the act, some that he need only be taken on the spot, 
some that he need only be taken with the thing stolen on him before 
he had transported it to its destination (this is the opinion received in 
the text), and some that time and place were immaterial so that he was 
taken with the thing stolen on him. (Gai. iii. 184.) 


4. Conceptual furtum dicitur, cum 
apud aliquem testibus praesentibus fur¬ 
tiva res quesita et invents sit; nam in 
eum propria actio constitute, est, quam vis 
fur non sit, quae appellator concept!. 
Oblatum furtum dicitur, cum res furtiva 
ab aliquo tibi oblata sit, eaque apud te 
concepts sit, utique si ea mente tibi data 
fuerit, ut apud te potius quam apud eum 
qui dedit, condperetur; nam tibi apud 

31 


4. There is what is termed conceptvm 
furtum, when a thing stolen has been 
sought and found in the presence of wit¬ 
nesses in any one’s house; for although 
this person may not be the actual thief, 
he is liable to a sperial action termed 
concepti. There is what is termed fur¬ 
tum oblatum. if a thing stolen has been 
Disced in your hands and then seized in 
your house; that is, if the person who 
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placed it in your hands did so, that it 
might be found rather in your house 
than in hiB. For you, in whose house it 
had been seized, would have against him 
who placed it in your hands, although 
he were not the actual thief, a special 
action termed oblati. There is also the 
action prohibiti furti against a person 
who prevents another who wishes to 
seek in the presence of witnesses for a 
thing stolen ; there is, too, by means of 
the action furti non exhibiti , & penalty 
provided by the edict of the praetor 
against a person who has not produced 
a thing stolen which has been searched 
for and found in his possession. But 
these actions, concepti, oblati, furti, pro¬ 
hibiti, and furti non exhibiti, have fallen 
into disuse; for search for things stolen 
is not now made according to the ancient 
practice, and therefore these actions 
have naturally ceased to be in use, as 
all who knowingly have received and 
concealed a thing stolen are liable to the 
action furti nec manifest!. 

Gai. iii. 186-188. 

To the fwrtwm conceptum and the furtum oblatum a penalty of triple 
the value of the thing stolen was affixed by the Twelve Tables. To 
the furtum prohibitum , not noticed in the Twelve Tables, a penalty of 
quadruple the value was affixed by the prator. (Gai. iii. 192.) The 
Twelve Tables noticed a kind of furtum conceptum of which no mention 
is made here; it was called furtum lance licioque conceptum. The 
searcher entered the house of the supposed receiver, having nothing on 
his person but a cincture ( licium) round his waist, and a plate (lanx) 
which he held with both his hands, so that there could be no suspicion 
that he had brought in with him the thing supposed to be stolen. If 
he then found the thing in the house, the receiver was punished as if 
he had committed a furtum manifestum. (Gai. iii. 192.) This mode 
of search and the action founded on it were suppressed by the lex 
JEbutia. (Aul! Gell. Noct. Att. xvi. 10.) The actions furti concepti , 
oblati , and prohibiti , were still in use in the time of Gaius. 

Ulpian (D. L., 16. 13) explains the meaning of the word poena. 
Poena is the punishment of an offence, noxce vindicta. It is contrasted 
with multa. Poena is a punishment imposed by some general law, 
affecting possibly the caput and existimatio of the person punished. 
Multa is a fine, a money fine in later law, a fine of cattle and sheep 
in earlier times ( pecuaria ). 


quern concepta sit, propria adversuseum 
qui obtulit, quamvis fur non sit, consti- 
tuta est actio quae appellatur oblati. Est 
etiam prohibiti furti actio ad versus eum, 
qui furtum quserere testibus prsesenti- 
bus volentem prohibuerit. Praeterea 
poena constituitur edicto prsetoris per 
actionem furti non exhibiti adversus eum 
qui furtivam rem apud se qusesitam et 
inventam non exhibUit. Sed hae actiones, 
id est, concepti et oblati et furti pro¬ 
hibiti, nec non furti non exhibiti, in de- 
suetudinem abierunt: cum enim requi¬ 
site rei furtivae hodie secundum veterom 
observationem non fit, merito ex conse¬ 
quents etiam prsefatae actiones ab usu 
communi recesserunt, cum manifestissi- 
mum est, quod omnes qui scientes rem 
furtivam susceperint et celaverint, furti 
nec manifesti obnoxii sunt. 
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The value of the thing was the rei verum pretium , its worth under 
all the circumstances of the case. So if a slave was stolen, who was 
in a position to enter on an inheritance at his master’s bidding (and 
then died before entering), the pretium hereditaiis , the value of the in¬ 
heritance thus lost was calculated in the value of the slave stolen. (D. 
xlvii. 2. 50, pr.) 

5. Poena manifesti furti quadrupli est, 5. The penalty for manifest theft is 


tam ex servi qu&m ex liberi persona; 
nec manifesti, dupli. 

Gai. iii. 

6. Furtum autem fit non solum cum 
quis intercipiendi causa rem alienam 
amovet, sed generaliter cum quia alien¬ 
am rem invito domino contrectat. Itaque, 
si\ e creditor pignore, sive is apud quern 
res deposita est, ea re utatur, sive is qui 
rem utendam accepit, in alium usum 
earn transferat quam cujus gratia ei data 
est, furtum com mi ttit: veluti, si quis ar- 
gentum utendum acceperit quasi amicos 
ad coenam in vi tat unis, et id peregre se- 
cum tulerit, aut si quis equum gestandi 
causa commodatum sibi longius aliquo 
duxerit. Quod veteres scripserunt de 
eo qui in aciem equum perduxisset. 


Gai. iii. 195,190 

7. Placuit tamen eos qui rebus com- 
modatis aliter utei*entur quam utendas 
acceperint, ita furtum committere si se 
intelligant ad invito domino facere, eum- 
que si intellexisset non permissurum, at 
si permissurum credant, extra crimen 
videri; optima sane distinctione, quia 
furtum sine affectu furandi non commit- 
tatur. 


Gai. iii. 197; 

8. Sed et si credat aliquis invito dom¬ 
ino se rem commodatam, sibi contrec- 
tare. domino autem volente id fiat, dici- 
tur furtum non fieri. Unde illud quasi- 
turn est, cum Titius servum Mtevii solli- 


quadruple the value of the thing stolen, 
whether the thief be a slave or a free¬ 
man ; that for theft not manifest is double. 
189,190. 

6. It is theft, not only when any one 
takes away a thing belonging to another, 
in order to appropriate it, but generally 
when any one deals with the property 
of another contrary to the wishes of its 
owner. Thus, if the creditor uses the 
thing pledged or the depositary the thing 
deposited, or the usuary employs the 
thing for another purpose than that for 
which it is given, it is a theft; for ex¬ 
ample, if any one borrows plate on the 
pretence of intending to invite friends to 
supper, and then carries it away with 
him to a distance, or if any one borrows 
a horse, as for a ride, and takes it much 
farther than suits such a purpose, or, as 
we find supposed in the writings of the 
ancients, takes it into battle. 

; D. xlvii. 2. 54. 

7. A person, however, who borrows a 
thing, and applies it to a purpose other 
than that for which it was lent, only com¬ 
mits theft, if he knows that he is acting 
against the wishes of the owner, and 
that the owner, if he were informed, 
would not permit it; for if he really 
thinks the owner would permit it, he 
does not commit a crime; and this is a 
very proper distinction, for there is no 
theft without the intention to commit 
theft. 

D. xli. 3. 37. 

8. And even if the borrower thinks he 
is applying the thing borrowed contrary 
to the wishes of the owner, yet if the 
owner as a matter of fact approves of 
the application, there is, it is said, no 
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citaverit ut quasdam res domino sub- 
riperit et ad eum perferret, et servus id 
ad Msevium pertulerit; Majvius dum 
vult Titium in ipso delicto deprehendere, 
l>ermiserit servo quasdam res ad eum 
perferre, utmm furti an servi corrupti 
judicio teneatur Titius, an neutro. Et 
cum nobis super hac dubitatione sugges- 
tum est, et antiquorum prudentium 
super hoc altercationes perspeximus, 
quibusdam neque furti neque servi cor¬ 
rupti actionem prsestantibus, quibus¬ 
dam furti tantummodo. Nos hujusmodi 
calliditati obviam euntes per nostram de- 
cisionem aanximus, non solum furti ac¬ 
tionem, sed et servi corrupti contra eum 
dari. Licet enim is servus deterior a sol- 
licitatore minime factus est, et ideo non 
concurrant regulse quae servi corrupti 
actionem introducerent, tamen consilium 
corruptoris ad perniciem probitatis servi 
introductum est: ut sit pcenalis actio im- 
posita, tamquam si re ipsa fuisset ser¬ 
vus comiptus, ne ex hujusmodi impuni- 
tate et in alium servum qui facile possit 
corrumpi, tale facinus a quibusdam per- 
petretur. 


theft. Whence the following* question 
arises: Titius has urged the slave of 
Msevius to steal from his master certain 
things, and to bring them to him; the 
slave informs his master, who, wishing 
to seize Titius in the act, permits his 
slave to takh certain things to Titius; is 
Titius liable to an action furti , oi* to one 
servi corrupti, or to neither ? This doubt¬ 
ful question was submitted to us, and 
we examined the conflicting opinions of 
the ancient jurists on the subject, some 
of whom thought Titius was liable to 
both these actions, while others thought 
he was only liable to the action of theft; 
and to prevent subtleties, we have de¬ 
cided that in this case both these actions 
may be brought. For, although the 
slave has not been corrupted, and the 
case does not seem therefore within the 
rules of the action servi corrupti, yet the 
intention to corrupt the slave is indis¬ 
putable, and he is therefore to be pun¬ 
ished exactly as if the slave had been 
really corrupted, lest his impunity 
should incite others to act in the same 
criminal way towards a slave more easy 
to coirupt. 


Gai. iii. 198; C. vii. 2. 20. 

Was the slave corrupted P No; he had given a signal proof of his 
fidelity. Was the thing stolen ? No; the owner had consented to its 
being taken. Thus had reasoned those who refused either action. 
Justinian avoids these subtleties, and decides that crime shall at any 
rate be punished, and reparation be made for a wrongful act. 


9. Interdum etiam liberorum homi- 9. Sometimes there may be a theft of 
num furtum fit, veluti si quis liberorum free persons, as, if one of our children 
nostrorum qui in potestate nostra Bit, in our power is carried away. 
subreptus fuerit. 

Gai. iii. 199. 

Gams adds, as an example, the case of a wife in manu being stolen. 
It was not the value of the person stolen which in such cases formed 
the measure of the penalty, for the value of a free person was inappre¬ 
ciable ; but it was the loss occasioned by the theft to the person in 
whose power the subject of the theft was. 


10. Aliquando etiam suse rei furtum 10. A man may even commit & theft 
quiaque committit, veluti si debitor rem of his own property, as, if a debtor takee 
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quam creditor! pignoris causa dedit, from a creditor a thing ne has pledged 
Bubtraxerit. to him. 

Qu. iii. 200. 


XX. Interdum furti tenetur qui ipse 
furtum non fecit, qualis est cujus ope 
consilio furtum factum est. ^In quo nu- 
mero est, qui tibi nummos excussit ut 
alius eos raperet, aut tibi obstitit ut 
alius rem tuam exciperet, aut oves tuas 
vel boves fugavit ut alius eas caperet; 
et hoc veteres scripserunt de eo qui pan- 
no rubro fugavit armentum. Sed si 
quid eorum per lasciviam, et non data 
opera ut furtum admitteretur, factum 
est, in factum actio dari debet At ubi 
ope Maevii Titius furtum fecerit, ambo 
furti tenetur. Ope consilio ejus quoque 
furtum admitti videtur, qui scalas foi-te 
fenestris suppoeuit, aut ipsas fenestras 
vel oetium effregit ut alius furtum face- 
ret; quive ferramenta ad effringendum, 
aut scalas ut fenestris Bupponerentur, 
commodaverit, sciens cujus gratia com- 
modaverit. Certe qui nullam opem ad 
furtum faciendum adhibuit, sed tantum 
consilium dedit atque hortatus est ad 
furtum faciendum, non tenetur furti. 


Gai. iii. 202; D. xlvii. 

X2. Hi qui in parentum vel domino- 
rum pot-estate sunt, si rem eis subripiant, 
furtum quidem illis faciunt et res in fur¬ 
ti vam c&usam cadit, nec ob id ab ullo 
usucapi potest antequam in domino po- 
testatem revertatur: sed furti actio non 
nascitur, quia nec ex alia ulla causa po¬ 
test inter eosr actio nasci. Si vero ope 
consilio alterius furtum factum fuerit, 
quia utique furtum committitur, conven- 
ientur ille furti tenetur, quia verum est 
ope consilio ejus furtum factum esse. 


D. xlvii. 2. 17; 


11. A person may be liable to an ac¬ 
tion of theft, although he has not him¬ 
self committed a theft, as for instance, a 
person who has lent his aid and planned 
the crime. Among such is one who 
makes your money fall from your hand 
that another may seize upon it; or has 
placed himself in your way that another 
may carry off something belonging to 
yon; or has driven your sheep or oxen 
that another may make away with them, 
or, to take an instance given by the old 
lawyers, frightens the herd with a piece 
of scarlet cloth. But if such acts are 
only the fruits of reckless folly, with no 
design of assisting in the commission of a 
theft, the proper action is one in factum. 
But if M»vius assists Titius to commit a 
robbery, both are liable to an action of 
theft. A person, again, assists in a theft 
who places ladders under a window, 
or breaks a, window or a door, that 
another may commit a theft; or who 
lends tools to break a door, or lad¬ 
ders to place under a window, know¬ 
ing the purpose to which they are 
to be applied. But a person who does 
not actually assist, but only advises and 
urges the commission of a theft, is not 
liable to an action of theft. 

2. 54. 4; D. xlvii. 2. 36. 

12. Those who are in the power of a 
parent or master, if they steal anything 
belonging to the person in whose power 
they are, commit a theft. The thing 
stolen, in such a case, is considered to 
be furtiveu and therefore no right in it 
can be acquired by usucapion before it 
has returned into the hands of the own¬ 
er ; but no action of theft can be brought, 
because the relation of the parties is 
such that no action whatever can arise 
between them. But if the theft has 
been committed by the assistance and 
advice of another, as a theft is actually 
committed, this person will be subject to 
the action of theft, as a theft is undoubt¬ 
edly committed through his means. 

D. xlvii. 2. 36. 1. 
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13. Furti autem actio ei competit cu- 13. An action of theft may be brought 
jus interest rem salvem esse, licet domi- by any one who is interested in the safe- 
n us non ait. Itaque nec domino aliter ty of the thing, although he is not the 
competit, quam si ejus intersit rem non owner; and the proprietor, consequent- 
perire. ly, cannot bring this action unless he is 

interested in the thing not perishing. 

Gai. iii. 203. ' 

The right to bring the actio furti may belong to several persons at 
the same time. For instance, both the owner and the usufructuary 
had sufficient interest in the thing to support an action. But mere 
interest in a thing was not sufficient unless the thing had been deliv¬ 
ered to, and was or had been in the possession of, the plaintiff. A per¬ 
son, for instance, to whom a thing was due by stipulation could not 
bring an actio furti if the thing was stolen; he could only compel the 
actual owner to allow him to bring an actio furti in the owner’s name; 
nor could a creditor bring an actio furti for a thing stolen from his 
debtor. (D. xlvii. 2. 14. 1. 49.) 


14. Unde constat creditorem de pig- 
nore snbrepto furti actione age re posse, 
etiamsi idoneum debitorem babe at, quia 
expedit ei pignori potius incumbere 
quam in personam agere: adeo quidem 
ut, quam vis ipse debitor earn rem subri- 
puerit, nihilominus creditori competit 
actio furti. 


14. Hence, a creditor may bring this 
action if a thing pledged to him is stolen, 
although his debtor is solvent, because 
it may be more advantageous to him to 
rely upon his pledge than to bring an ac¬ 
tion against his debtor personally; so 
much so, that although it is the debtor 
himself that has stolen the thing pledged, 
yet the creditor can bring an action of 
theft. 


Gai. iii. 204. 


15. Item ei folio polienda cttrand&ve, 
ant sarcinator sarcienda vestimenta mer- 
cede certa acceperit, eaqne furto amise- 
rit, ipse furti habet actionem, non dom- 
inus; quia domini nihil interest earn rem 
non perisse, cum jndicio locati a fnllone 
ant sarcinatore rem snam perseqni po- 
test. Sed et bonne fidei emptori subrep- 
ta re quam emerit, quamvis dominns non 
sit, Omni mod o competit furti actio, que¬ 
rn ad modum et creditori. Fulloni vero et 
sarcinatori non aliter furti competes 
piacuit, quam si solvendo sint, hoc est, si 
domino rei estimationem solvere possint; 
nun si solvendo non sunt, tunc quia ab 
eis suum dominus conseqni non possit, 
ipsi domino furti competit actio, quia hoc 
casu ipsius interest rem salvam esse. 


15. So, too, if a fuller receives clothes 
to clean, or a tailor receives them to 
mend for a certain fixed sum, and has 
them stolen from him, it is he and not 
the owner who is able to bring an action 
of theft, for the owner is not considered 
as interested in their safety, having an 
action locati, by which he may recover 
the thing stolen, against the fuller or 
tailor. But, if a thing is stolen from a 
bona fide purchaser, he is entitled, like 
a creditor, to an action of theft, although 
he is not the proprieter. But an action 
of theft is not maintainable by the fuller 
or tailor, unless he is solvent, that is, un¬ 
less he is able to pay the owner the value 
of the thing lost; for if the fuller or 
tailor is insolvent, then the owner, as he 
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Idem est, et si in partem solvendo sint cannot recover any thing 1 from them, is 
fullo aut sarcinator. allowed to bring an action of theft, as he 

has in this case an interest in the safety 
of the thing. And it is the same although 
the fuller or tailor is partially solvent. 

Gai. iii. 205; D. xlvii. 2. 20. 1. 

The owner has no interest in recovering the penalty if he can get 
compensation from the person whose services he has hired to the full 
amount of any loss he sustains by the theft; but he would still be 
able to bring an action, i.e. a vindicatio, an actio ad exhibendum , or a 
condictioy to get the thing itself, or its value, from the thief. 


16. Qu» de fullone et sarcinatore dix- 
imus, eadem et ad eum cui commodata 
res eat, transferenda veteres exietima- 
bant; nam, ut iile fullo mercedem accip- 
iendo custodiam prsestat, ita is quoque 
qui coramodum utendi percipit, similiter 
necesse habet custodiam prsestare. Bed 
nostra providentia etiam hoc in nostria 
decisionibus emendavit, ut in domini 
volunt&te sit, sive commodati actionem 
ad versus eum qui rein eommodatam ac¬ 
cepit, movere desiderat, sive furti adver- 
sus eum qui rem subripuit, et alterutra 
earum electa dominum non posse ex 
pcenitentia ad alteram venire actionem. 
Sed si quidem furem elegerit, ilium qui 
rem utendam accepit, penitus liberari; 
sin autem commodator veniat adversus 
eum qui rem utendam accepit, ipsi qui¬ 
dem nullo modo compete re posse adver¬ 
sus furem furti actionem, eum autem qui 
pro re commodata convenitur, posse ad¬ 
versus furem furti habere actionem: 
ita tamen. si dominus sciens rem esse 
subreptam, adversus eum cui res com¬ 
modata fuit, pervenit. Sin autem nes* 
cius, et dubitans rem non esse apud eum, 
commodati actionem instituit, postea au¬ 
tem re comperta voluit remittere quidem 
commodati actionem, ad furti autem per- 
venire, tunc licentia ei concedatur et ad¬ 
versus furem venire, nullo obstaculo ei 
opponendo, quoniam incertus constitutus 
movit adversus eum qui rem utendam 
accepit, commodati actionem, nisi dom¬ 
ino ab eo satisfaction est. Tunce tenim 
omnimodo furem a domino quidem furti 
actione liberari, supposition autem esse 
ei qui pro re sibi commodata domino sat- 


16. What we have said of the fuller 
and tailor was applied by the ancients to 
the borrower. For as the fuller by ac¬ 
cepting a sum for his labor makes him¬ 
self answerable for the safe keeping of 
the thing, so does a borrower by accept¬ 
ing the use of the thing he borrows. 
But our wisdom has introduced in our 
decisions an improvement on this point, 
and the owner may now bring an action 
commodati against the borrower, or of 
theft against the thief; but when once 
his choice is made, he cannot change his 
mind and have recourse to the other ac¬ 
tion. If he elects to sue the thief, the 
the borrower is quite freed; if he elects 
to sue the borrower, he cannot bring an 
action of theft against the thief, but the 
borrower may, that is, provided that the 
owner elects to sue the borrower knowing 
that the thing has been stolen. If he is 
ignorant or uncertain of this, and therefore 
sues the borrower, and then subsequent¬ 
ly learns the true state of the case, and 
wishes to have recourse to an action of 
theft, he will be permitted to sue the 
thief without any difficulty being thrown 
in his way, for it was in ignorance of the 
real fact that he sued the borrower; un¬ 
less, indeed, his claim has been satisfied 
by the borrower, for then the thief is 
quite free from any action of theft on the 
part of the owner, but the boiTower takes 
the place of the owner in the power of 
bringing this action. On the other hand, 
it is very evident that if the owner origin¬ 
ally brings an action commodati, in ignor¬ 
ance that the thing has been stolen, and 
subsequently learning this, prefers to pro- 
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isfecit; cummanifestissimum eat, etiamsi need against the thief, the borrower is 
ab initio dominus actionem commodaU thereby entirely freed, whatever may be 
instituit ignarus rem esse subreptam, the issue of the suit against the thief; as 
postea autem hoc ei cognitio ad versus in the previous case the thief would tie 
furem transivit, omnimodo liberari eum freed as against the lender, whether the 
qui rem commodatam accepit, quemcum- borrower was wholly or only partially 
que cause exitum dominus adversus fu- able to satisfy the claim against him. 
rem habuerit: eadem definitions obti- 
nente, sive in partem sive in solidum sol- 
vendo sit is qui rem commodatam accepit. 

Gai. iii. 206; C. vi. 2. 22. 1, 2. 

17. Bed is apud quern res deposits 17. A depositary is not answerable foi 
est, custodiam non praestat; sed tantum the safe keeping of the thing deposited, 
in eo obnoxius est, si quid ipse dolo malo but is only answerable for wilful wrong • 
fecerit. Qua de causa, si res ei subrepta therefore if the thing is stolen from him, 
fuerit quia restituendae ejus rei nomine as he is not bound by the contract of de- 
depositi non teneter, nec ob id ejus inter- posit to restore it, and has no interest in 
est rem salvam esse, furti agere non po- its safety, he cannot bring an action of 
test; sed furti actio domino competit. theft, but it is the owner alone who 

bring this action 
Gai. iii. 207. 

We must, in all cases of theft, bear in mind that an actio furti might 
also be brought against any one who had ‘ope consiUo ’ partici¬ 
pated in the theft, and the whole amount of the penally could be 
recovered separately against each thief and each person taking an indi¬ 
rect part in the theft. (D. xlvii. 2. 21. 9.) 

Custodiam non prcestat is equivalent to saying that he is not answer¬ 
able for culpa levis. 

18. In summa sciendum est qusBsitum 18. It should be observed, that the 

esse an impubes, rem alienam amo- question has been asked whether, if a 
vendo, furtum faciat ? Et placet, quia person under the age of puberty takes 
furtum ex affectu coneistit, ita demmn away the property of another, he com- 
obligari eo crimine impuberem si proxi- mate a theft. The answer is, that as it 
mus pubertati sit, et ob id intelligat se is the intention that makes the theft, 
delinquere. such a person is only bound by the 

obligation springing from the delict if 
he is near the age of puberty, and con¬ 
sequently understands that he commits 
a crime. 

Gai. iii. 208. 

19. Furti actio, sive dupli sive quad- 19. The action of theft, whether 
rupli, tantum ad poena persecution em brought to recover double or quadruple, 
pertinet; nam ipsius rei persecutionem has no other object than the recovery 
extrinsecus habet dominus, quam ant vin- of the penalty. For the owner has also 
dic&ndo aut condicendo potest aufeiTe. a means of recovering the thing itself; 
Sed vindicatio quidem adversus posses- either by a vindicatio or a condietio. 
sorera est, sive fur ipse possidet, sive The former may be brought against the 
alius quilibet; condietio autem adversus possessor, whether the thief or any one 
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furem ipsum heredemve ejus, licet non else; the latter may be brought against 
poBsideat, competit. the thief or the heir of the thief, although 

not in possession of the thing stolep. 

Gai. iv. 8 } D. xlvii. 2. 54. 3. 

The thief and those who assisted him had to pay a penalty as a 
punishment for their wrong-doing; but something more remained for 
the thief himself to do; he had to restore the thing stolen or its value. 
The owner could bring a vindicatio or an uctio ad exhibendum , which were 
both actiones arbitrarice ; that is, the thief was directed to restore the 
thing or exhibit it, and if he did not do so, then the judge condemned 
him to pay what under the circumstances it was reasonable he should 
pay. These actiones might be brought against any possessor, against 
the thief, or any one who had received possession from the thief. As a 
general rule the person who could bring a vindicatio could not bring a 
condictio for the same thing; for in the vindicatio he asserted that the 
property in the thing was his, whereas in the condictio he asserted that 
the defendant dare opertere , ought to make over the property in the 
thing to him, and these were inconsistent assertions. In the case of 
theft, however, the plaintiff had an option given him in odio furum 
(Tit. 6. 14), and it might sometimes be advantageous to have this 
option. For example, the thing might have perished, and it was a rule 
that res extinctce vindicari non possunt. Extinctce res, licet vindicari non 
possint , candid tamen furibus possunt (Gaj. ii. 79). 

The condictio might be brought against the heirs of the thief, whereas 
the actio furti, which inflicted a punishment for a personal wrongful 
act, could only be brought against the thief himself. Every action 
against a thief or those who assisted him might be brought by the heirs 
of anyone entitled to bring it. (See Tit. 12.) 


Tit. II. DE BONIS VI RAPTIS. 


Qui res alienas rapit, tenetur quidem 
etiam furti: quis enim magis alienum 
rem invito domino contrectat, quam qui 
vi rapit? Ideoque recte dictum est, 
eum improbum furem esse ; sed tamen 
propriam actionem ejus delicti nomine 
praetor introduxit, quae appellatur vi 
bonorum raptorum, et est intra annum 
quadrupli, post annum simpli. Quae 
actio utilis est, etiam si quis unam rem 
licet minimam rapuerit. Quadruplum 
a litem non totum poena est, et extra 
puenam rei persecutio, Bicut in actione 
furti manifesti diximus; sed in quad- 
ruplo inest et rei persecutio, ut poena 


A person who takes a thing belonging 
to another by force is liable to an action 
of theft, for who can be said to take the 
property of another more against his 
will than he who takes it by force ? And 
he is therefore rightly said to be an 
improbus fur . The praetor, however, 
has introduced a peculiar action in this 
case, called vi bonorum raptorum; by 
which, if brought within a year after 
the robbery, quadruple the value of the 
thing taken may be recovered; but if 
brought after the expiration of a year, 
then the single value only can be re¬ 
covered. This action may be brought 
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even against a person who has only 
taken by force & single thing, and one 
of the most trifling value. But this 
quadruple of the value is not altogether 
a penalty, as in the action of furtum 
manifestum; for the thing itself is in* 
eluded, so that, strictly, the penalty is 
only of three times the value. And it is 
the same, whether the robber was or 
was not taken in the actual commission 
of the crime. For it would be ridiculous 
that a person who uses force should be 
in a better condition than he who secretly 
commits a theft. 

Gjj. iv. 8. 

The edict of the praetor, introducing this action, ran as follows : Si 
cui dole malo, hominibus coactis , damni quid factum esse dicetur , site cujus 
bona rapta esse dicentur: in eum , qui id fecisse dicitur judicium daJbo. 
(D. xlvii. 8. 2.) 

It was necessary that the act of violence should be committed with 
evil intent (dob mah). If, for instance, a publicanus carried off a flock 
of sheep, thinking that some offence had been committed against the 
lex vectigalis , although he was mistaken, this action could not be brought 
against him. (D. xlvii. 8. 2. 20.) Even if the thief was alone, or one 
thing, however small, were carried off, yet the action might be brought 
although the words hominibus coactis and bona rapta occur in the edict. 
It, like the action of theft, could only be brought if the thing or things 
taken were moveables. (C. ix. S3. 1.) 

The text explains how the amount recovered under it differed from 
that recovered under an actio furti. Under the actio vi bonorum raptorum 
the thing itself was recovered, or its value if the thief no longer had it 
in his possession, and also three times the estimated value of the thing 
itself; while the actb furti was only penal. (See paragr. 19 of last 
Title.) 

The plaintiff might, if he pleased, bring the actio furti instead; and 
he might bring this action after the expiration of a year prevented his 
bringing that ‘ vi bonorum raptorum .’ 

This action united in its effects the r indicatio or condictb , and also 
the recovery of a penalty. As it was partly penal, it could not be 
brought against the heirs of the thief. (D. xlvii. 8. 2. 27.) The 
offence of taking goods by force could also be made the subject of a 
criminal charge. (Tit. 18. 8.) 

1. Quia tamen ita competit hsec actio, 1. As, however, this action can only 
ri dolo malo quisque rapuerit, qui aliquo be brought against a person who robs 
errore inductus suam rem esse exiati- with the iuteut of committing a wilful 


tripli sit, sive comprenendatur raptor in 
ipso delicto, sive non: rediculum est 
enim levioris conditionis esse eum qui 
vi r&pit, quam qui clam amovet. 
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manset imprudens juris eo animo rapuit, 
quasi domino liceat etiam per vim rem 
suam auferre a possessoribus, absolvi 
debet: cui scilicet conveniens est, nec 
furti teneri earn qni eodem hoc animo 
rapnit. Sed ne, dum talia excogitentur, 
inveniatur via per quam raptores im- 
pune suam exerceant avaritiam, melius 
divalibus constitutionibus pro hac parte 
prospectum est, ut nemini liceat vi 
rapere rem mobilem vel se moventem, 
licet suam eamdem rem existimet: sed 
si quis contra statuta fecerit, rei qnidem 
suae dominio cadere; sin autem aliena 
sit, post restitationem ejus etiam sesti- 
mationem ejusdem rei prsestare. Quod 
non solum in mobilibus rebus quae rapi 
possunt, constitutiones obtinere censue- 
mnt, sed etiam in invasionibus quae 
circa res soli Hunt, ut ex hac causa omni 
r&pina homines abstineant. 


wrong, if any one takes by force a thing, 
thinking himself, by a mistake, to be 
the owner, and, in ignorance of the law, 
believing it permitted to an owner to 
take away, even by force, a thing be¬ 
longing to himself from persons in whose 
possession it is, he ought to be heldrdis- 
charged of this action, nor in such a 
case would he be liable to an action of 
theft. But lest robbers, under the cover 
of such an excuse, should find means of 
gratifying their avarice with impunity, 
the imperial constitutions have made a 
wise alteration, by providing that no 
one may carry off by force a thing that 
is moveable, or moves itself, although 
he thinks himself the owner. If any¬ 
one acts contrary to these constitutions, 
he is, if the thing is his, to cease to be 
owner of it; if it is not, he is not only to 
restore the thing taken, but also to pay 
its value. The constitutions have de¬ 
clared these rules applicable, not only 
in the case of moveables of a nature to 
be earned off by force, but also to the 
forcible entries made upon immoveables, 
in order that every kind of violent rob¬ 
bery may be prevented. 


D. xlvii. 8. 2. 18; C. viii. 4.7. 


The constitution referred to was enacted in a.d. 389 by the Emperors 
Valentinian, Theodosius, and Arcadius. It provided a much more 
effectual remedy for forcible disturbance than had been given by the 
interdict unde vi. It applied, which the interdict did not, to moveables 
as well as immoveables, and it not only made the wrongdoer give up 
the thing, but it made him, if he was the owner, lose the property in 
the thing, and, if he was not the owner, pay its value. (See Tit. 15. 6.) 


2. Sane in hac actions non utique ex- 
pectatur rem in bonis actoris esse ; nam 
sive in bonis sit sive non sit, si tamen 
ex bonis sit, locum h«c actio habebit: 
quare sive locata, sive commodata, sive 
pignorata, sive etiam deposita sit apud 
Titium, sic ut intersit ejus earn rem non 
aufem, veluti si in re deposita culpam 
quoque promisit, sive bona fide possi- 
deat, sive usumfructum in ea quis 
h&beat, vel quod aliud jus ut intersit 
ejus non rapi, dicendum est competere 
ei hanc actionem, ut non dominium 
aedpiat, sed illud solum quod ex bonis 


2. In this action it is not necessary 
that the thing should have been par'; of 
the goods of the plaintiff; for whether 
it has been part of his goods or not, yet 
if it has been taken from among his 
goods, the action may be brought. 
Consequently, if anything has been let, 
lent, or given in pledge to Titius, or de¬ 
posited with him, so that he has an 
interest in its not being taken away by 
force, as, for instance, he has engaged 
to be answerable for any fault committed 
respecting it; or if he possesses it bona 
fide , or has the usufruct of it, or has 
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ejus qui rapinam paasns est, id eat, quod any other legal interest in its not being 
ex substantia ejus ablatum esse pro- taken away by force, this action may l>e 
ponatur. Et generaliter dicendum est, brought, not to give him the ownership 
ex quibus causis furti actio competit in in the thing, but merely to restore him 
re clam facta, ex iisdem causis onines what he has lost by the thing being 
habere hanc actionem. taken away from out of his goods, that 

% is, from out of his property. And 

generally, we may say, that the same 
causes which would give rise to an 
action of theft, if the theft is committed 
secretly, will give rise to this action, if 
' it is committed with force. 

D. xlvii. 8. 2. 22-24. 

In order to make the punishment of an open and flagrant violation 
of law more severe than that of a secret theft, the very slightest interest 
in the thing taken was sufficient to enable a plaintiff to bring the 
,action vi bonontm raptorum. For instance, a mere depositary could 
bring it, although bis interest was not great enough to permit of his 
bringing an actio furti. 


Tit. HI DE LEGE AQUILIA. 

Damni injnrise actio constituitur per The action damni injuries is estab- 
legem Aquiliam: cujus primo capita lished by the lex AquUia, of which the 
cautum est ut si quis alienum hominem, first head provides, that if any one shall 
alienamve quadrupedem qua pecudum have wrongfully killed a slave, or a 
numero sit, injuria occiderit, quanti ea four-footed beast, being one of those 
res in eo anno plurimi fuerit, tan turn reckoned among cattle, belonging to 
domino dare damnetur. another, he shall be condemned to pay 

the owner the greatest value which tbe 
thing has possessed at any time within 
a year previously. 

Gai. iil. 210. 

The lex Aquilia was, a s Ulpian informs us (D. ix. 2.1), a plebiscitum 
made on tbe proposition of the tribune Aquilius. It made an altera¬ 
tion in all the previous laws, including those of the Twelve Tables, 
which had treated of damage wrongfully done (de damno injuria). 
Theophilus says it was passed at the time of the secession of the plebs, 
meaning, probably, that to the Janiculum, in tbe year 468 a.u.c. (Para¬ 
phrase on paragr. 15.) 

A fragment of Grams in the Digest (D. ix. 2.2) contains the terms of 
this first head of the lex Aquilia: i Qui servum servamte alienum alien* 
arrive quadrupedem tel pecudem injuria occiderit , quanti id in eo anno 
plurimi fuerit , tantum ces dare domino damnatus esto.' 

1. Quod autem non precise de quad- 1. As the law does not speak gener- 
rupede, sed de ea tantum quse pecudum ally of four-footed beasts, but only of 
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numero est, cavetur, eo pertinet ut 
neque deferis bestiis neque de canibus 
c&utum esse intelligamud, sed de iis tan- 
tum quae proprie pasci dicun tur, quales 
sunt equi, muli, asini, oves, boves, 
capr». De euibus quoque idem placuit; 
nam et sues pecudum appellatioue con- 
tmentur, quia et hi gregatim pascuntur. 
Sic denique et Homerus in Odyssea ait, 
scut jElius Marcianus in. suis Institu- 
tionibua refert:— 

Aifetf rovyt oveooi iraprjfievov * ai de vefiovrat 
Hop K opaKOQ Trerpijt ear* nj Kpr/vij ’A pedovoij. 


those which are reckoned among cattle, 
we may consider its provision as not 
applying to dogs or wild animals, but 
only to animals which may be properly 
said to feed in herds, as horses, mules, 
asses, sheep, oxen, goats, and also swine, 
for they are included in the term cattle, 
for they feed in herds. Thus Homer 
says, as iElius Marcianus quotes in his 
Institutes:— 

( You will find him seated by his swine, 
and they are feeding by the rock of 
Corax, near the spring Arethusa.' 


D. xi. 2. 2. 2; D. xxxii. 65. 4. 


The passage is from Od. 13. 407. 

2. Injuria autem occidere intelligitur, 2. To kill wrongfully is to kill without 

quinullojure occidit. Itaque latronem any right; consequently, a person who 
qui occidit, non tenetur, utique si aliter kills a thief is not liable to this action, 
pericolum effugere non potest. that is, if he could not otherwise avoid 

the danger with which he was threatened. 

D. ix. 2. 5, pr. and 1. 

It was not necessary to consider the intent with which the damage 
was done. Was it done* nullo jure V if so, the lex Aquilia applied. 

3. Ac ne is quidem hac lege tenetur, 3. Nor is a person made liable by this 

qui casu occidit, si modo culpa ejus law, who has killed by accident, pro- 
nulla inveniatur; nam alioquin non vided there is no fault on his part, for 
minus qnam ex dolo ex culpa quisque this law punishes fault as well as wilful 
hac lege tenetur. wrong-doing. 

Gil. iii. 202. 211. 


4. Itaque si quis dum jaculis ludit vel 
exercitatur, transeuntem servuin tuum 
trajecerit distmgoitur: nam si id a 
miUte in campo eove ubi soli turn est ex- 
ercitari, admissum est, nulla culpa ejus 
inteltigitor; si alios tale quid admisit, 
culpae reus est. Idem juris est de 
mifite, si in alio loco quam qui exerci- 
tandis militibus destinatus est, id ad¬ 
misit. 


D. ix. 

5. Item si putator, ex arbore dejecto 
ramo, servum tuum transeuntem Occi¬ 
dent : si prope viam publicam aut vici- 
nalem id factum est, neque proclamavit 
ut casus evitari possit, culp« i*eus est; 


4. Consequently, if any one playing 
or practising with a javelin, pierces with 
it your slave as he goes by, there is a 
distinction made; if the accident befalls 
a soldier while in the camp, or other 
places appropriated to military exer¬ 
cises, there is no fault in the soldier, but 
there would be in any one else besides 
a soldier, and the soldier himself would 
be in fault if he inflicted such an injury 
in any other place than one appropri¬ 
ated to military exercises. 

2. 9.4. 

5. If, again, any one, in pruning a 
tree, by letting a bough fall, kills your 
slave who is passing, and this takes 
place near a public way, or a way be¬ 
longing to a neighbor, and he has not 
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si proclam a vit, nec ille curavit cavere, 
extra culpam est putator. iEque extra 
cnlpam esse intelligitur, si tseorsum a 
via forte vel in medio fundo caedebat, 
licet non proclamavit; quia in eo loco 
nulli extraneo jus fuerat versandi. 


cried out to make persons take care, he 
is in fault; but if he called out, aud the 
passer-by would not take care, he is not 
to blame. He is also equally free from 
blame if he was cutting far fi-orn any 
public way, or in the middle of a field, even 
though he has not called out, for by such 
a place no stranger has a light to pass. 


D. ix. 2. 81. 


6. Praterea si medicus qui servum 6. So, again, a physician who has per- 

tuum secuit, dereliquerit curationem, formed an operation on your slave, and 
atque ob id mortuus fuerit servus, culp© then neglected to attend to his cure, so 
reus est. that the slave dies, is guilty of a fault. 

D. ix. 2. 8. 

7. Imperitia quoque culpse adnumer- 7. Unskilfulness is also a fault, as, if 
atur: veluti si medicus ideo servum a physician kills your slave by unskil- 
tuum Occident, quod eum male secuerit, fully performing an operation on him, 
aut perperam ei medicamentum dederit. or by giving him wrong medicines. 

D. ix. 2. 7, 8; D. ix. 2. 8; D. 1. 17. 132. 

8. Impetu quoquo mularum, quas 8. So, too, if a muleteer, through his 
mulio propter imperitiam retinere pon want of skill, cannot manage his mules, 
potuerit, si servus tuus oppressus fuerit, and runs over your slave, he is guilty of 
culpse reus est mulio; sed et si propter a fault. As, also, he would be if he 
infirmitatem eas retinere non potuerit, could not hold them in on account of his 

i cum alias firmior retinere potuisset seque weakness, provided that a stronger man 
culpse tenetur. Eadem placuerunt de could have held them in. The same de- 
eo quoque qui, cum equo veheretur, cisions apply to an unskilful or infirm 
impetum ejus aut propter infinnitatem horseman, unable to manage his horse, 
aut propter imperitiam suam retinere 
non potuerit. 

D. ix. 2. 8. 1. 

9. Hisautem verbis legis, quanti id 9. The words above quoted, ‘the 

eo anno plurimi fuerit, ilia sententia ex- greatest value the thing has possessed 
primitur, ut si quis hominem tuum qui at any time within a year previously,' 
hodie claudus aut mancus aut luscus mean that if your slave is killed, being 
erit, occiderit, qui in eo anno integer et at the time of his death lame, maimed, 
pretiosus fuerit, non tanti teneatur or one-eyed, but having been within a 
quanti hodie erit, sed quanti in eo anno year quite sound and of considerable 
plurimi fuerit. Qua rations creditum value, the person who kills him is bound 
estpcenalem esse hujus legis actionem, to pay, not his actual value, but the 
quia non solum tanti quiBque obligatur greatest value he ever possessed within 
quantum damni dederit, sed aliquando the year. Hence, this action may be 
longe pluri8 : ideoque constat in heredem said to be penal, as a person is bound 
earn actionem non transire, quae transi- under it not only for the damage he has 
tura fuisset, si ultra damnum numquam done, but for much more ; and, there- 
lis icstimaretur. fore, the action does not pass against his 

heir, as it would have done if the con¬ 
demnation had not exceeded the amount 
of the actual damage. 

Gai. iii. 214; D. ix. 2. 23. 3. 8. 
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10. Iliad non ex verbis legis, sed ex in- 
terpretatione placuit, non solum peremp- 
ti corporis lestimatdonem h abend am esse, 
secundum ea quae diximus, sed eo am- 
plius quidqnid praterea perempto eo 
coipore damni nobis allatum fuerit: 
velnti si servum tuum hei*edem ab ali- 
quo ins titu turn an tea quis Occident, 
quam jussu tuo adiret, nam hereditatis 
quoque amiss© rationem esse habendam 
constat. Item sd ex pari mularum unam, 
vel ex quadriga equorum unum Occide¬ 
nt, vel ex comoedis unus servos occisus 
fuerit, non solum occisi fit ©stimatio ; sed 
eo amplius id quoque computatur, quan- 
ti depretiati sunt qui supersunt. 

Gai. iii. 212; 

11. Liberum autem est ei cujus servus 
occisus fuerit, et judicio privato legis 
Aquili© damnum pereequi, et capitalis 
criminis eum reum facere. 

Gai. i 


10. It has been decided, not by virtue 
of the actual wording of the law, but by 
interpretation, that not only is the value 
of the thing perishing to be estimated 
as we have said, but also the loss which 
in any way we incur by its perishing; 
as, for instance, if your slave having 
been instituted heir by some one is killed 
before he enters at your command on the 
inheritance, the loss of the inheritance 
should be taken account of. So, too, if 
one of a pair of mules, or of a set of four 
horses, or one slave of a band of come¬ 
dians, is killed, account is to be taken 
not only of the value of the thing killed, 
but also of the diminished value of what 
remains. 

D. ix. 2. 22. 1. 

11. The master of a slave who is killed 
may bring a private action for the dama¬ 
ges given by the lex Aquilia. and also 
bring a capital action against the mur¬ 
derer. 

ii. 213. 


A crimen capitals was one which affected the caput of the condemned. 
The lex Cornelia (D. ix. 2. 23. 9 ; see also Title 18. 5, of this Book) gave 
the master the power to bring a criminal accusation against the mur¬ 
derer. The Code (iii. 35. 3) contains a rescript of the Emperor Gor¬ 
dian, stating it as undoubted law that a criminal accusation did not 
prevent a master also bringing a private action under the lex Aquilia. 

12. Caput secundum legis Aquili© in 12. The second head of the lex Aqui- 

nsu non est. lia is not now in use. 

Gai. iii. 215; D. ix. 2. 27. 4. 

We learn from Gaius (Gai. iii. 215) that the second head of the lex 
Aquilia gave an action for the full value of the injury sustained to a 
stipulator, whose claim was extinguished by an adstipulator releasing 
the debtor by acceptation. (See Bk. iii. Tit. 29.) The stipulator 
might also bring an actio mandati against the adstipulator, if he pre¬ 
ferred doing so; but, as we see from Title 16 of this Book (paragr. 1), 
proceeding under the lex Aquilia gave the plaintiff the advantage of 
having the amount he recovered doubled if the defendant denied his 
liability. 

13. Capite tertio de omni cetero dam- 13. The third head provides for every 
no cavetur. Itaque si quis servum, vel kind of damage ; and, therefore, if a 
earn quadrupedem qu© pecudum nume* slave, or a four-footed beast of those 
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ro est, vulncraverit, give earn quadru- 
pedera qnae pecudum numero non est, 
veluti canem aut feram bestiam vulne¬ 
raverit aut Occident, hoc capite actio con- 
stituitur. In ceteris quoque omnibns 
animalibus, item in omnibus rebus qua 
anima carent, damnum injuria datum 
hac parte vindicatur : si quid enim us- 
tum aut ruptum aut fractum fuerit, 
actio ex hoc capite constituitur, quam- 
quam poterat sola rupti appeliatio in 
omnes istas causes sufflcere; ruptum 
enim intelligitor, quod quoquo modo cor- 
ruptum est. Unde non solum fracta aut 
usta, sed etiam seises et collisa et effusa, 
et quoquo modo perempta atque deteri- 
ora facta, hoc verbo continentur: deni- 
que responsum est, si quis in alienum 
vinum aut oleum id immiseiit quo natura- 
lis bonitas vini aut olei corrumperetur, 
ex hac parte legis eum teneri. 

Gai. iii. 217; 


reckoned among cattle, is wounded, or a 
four-footed beast of those not reckoned 
among cattle as a dog or wild beast, is 
wounded or killed, an action may be 
brought under the third head. Com¬ 
pensation may also be obtained under it 
for all wrongful injury to animals or in¬ 
animate things, and, in fact, for anything 
burnt, broken, or fractured, although 
the word broken (ruptum) would have 
sufficed for all these cases; for a thing is 
ruptum which is in any way spoilt (cor¬ 
rupt um) f so that not only things frac¬ 
tured or burnt, but also things cut, 
bruised, split, or in any way destroyed 
or deteriorated, may be said to be rupta. 
It has also been decided, that any one 
who mixes anything with the oil or wine 
of another, so as to spoil the goodness of 
the wine or oil, is liable under this head 
of the lex Aquilia. 

D. ix. 2. 27. 15. 


The terms of this third head of the Aquilian law are given by Ulpian 
(D. ix. 2. 27. 5); ‘ C(Bterarum rerum , prater hominem et pecudem occisos, 
si quis alteri damnum facit, quod usserit, fregerit, ruperit injuria, quanti ea 
res erit in diebus triginta proximis, tantrum as domino dare damnas esto .’ 


14. Ulud palam est, sicut ex primo 
capite ita demum quisque tenetur si dolo 
aut culpa ejus homo aut quadrupes oc- 
cisus occisave fuerit, ita ex hoc capite de 
dolo aut culpa de cetero damno quem- 
que teneri. Hoc tamen capite, non 
quanti in eo anno, sed quanti in diebus 
triginta proximis res fuerit, obligator is 
qui damnum dederit. 


Gai. iii. 218; 

15. Ac ne plurimi quidem verbum ad- 
jicitor; sed Sabino recte placuit, per- 
inde habendam sestimationem ac si etiam 
hac parte plurimi verbum adjectom 
fuisset: nam plebem Rom&nam qute 
Aquitio tribuno rogante hanc legem tulit, 
contentam fuisse quod prima parte eo 
verbo usa est. 


Gai. iii. 218 


14. It is evident that, as a person is 
liable under the first head, if by wilful 
injuiy or by his fault he kills a slave or 
a four-footed beast, so by this head, a 
pei’son is liable for every other damage, 
if there is wrongful injury or fault in 
what he does. But in this case, the 
offender is bound to pay the greatest 
value the thing has possessed, not with¬ 
in the year next preceding but the 
thirty days next preceding. 

D. ix. 2. 80. 8. 

15. Even the word plurimi, i.e. of the 
greatest value, is not expressed in this 
case. But Sabinus was rightly of opin¬ 
ion, that the estimation ought to be made 
as if this word was in the law, since it 
must have been that the plebeians, who 
wero the authors of this law on the 
motion of the tribune Aquilius, thought 
it sufficient to have used the word in 
the first head of the law. 

D. ix. 2. 1. 1. 
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16. Ceteram placuit ita demum direc- 
tam ex hac lege actionem esse, si quis 
praecipue corpore suo damnum dederit. 
Ideoque in eum qui alio modo damnum 
dederit, utiles actiones dari solent, veluti 
a quis bominem alienum aut pecus ita 
incluserit ut fame nec&retur, aut jumen- 
tum tam vehementer egerit ut rumpe- 
retur, aut pecus in tantum exagitaverit 
ut prsecipitaretur, aut si quis alieno 
servo persuaserit ut in arborem ascen- 
deret vel in p ’team descenderet, et is 
rscendendo vel desceDdendo aut mor- 
tuus aut aliqua corporis parte beaus 
fuerit, utilis actio in eum datur. Sed 
a quis alienum servum aut de ponte 
aut de ripa in flumen dejecerit, et is 
suffocatus fuerit, eo quod projecit cor¬ 
pore suo damnum dedisse non difficolter 
intelligi potent, ideoque ipsa lege Aquilia 
tenetur. Sed si non corpore damnum 
datum, neque corpus liesum fuerit, sed 
alio modo damnum alicui continent, 
eum non sufficit neque dii*ecta neque 
utilis Aquilia, placuit, eum qui obnoxius 
fuerit, in factum actione teneri: veluti 
a quis misericordia ductus alienum ser¬ 
vum compeditum solvent, ut fugeret. 


Gai. iii. 219; D. ix. 2. 


16. But the direct action under this 
law can only be brought if any one has, 
with his own body, done damage, and 
consequently utiles actiones are given 
against the person who does damage in 
any other way, as, for instance, a utilis 
actio is given against one who shuts up 
a slave or a beast, so as to produce 
death by hunger: who drives a horse 
so fast as to knock him to pieces, or 
drives cattle over a pi*ecipice, or per¬ 
suades another man’s slave to climb a 
tree, or go down into a well, and the 
slave in climbing or descending is killed 
or maimed. But if any one has flung 
the slave of another from a bridge or 
a bank into a river, and the slave is 
drowned, then, as he has actually flung 
him down, there can be no difficulty in 
deciding that he has caused the damage 
with his own body, and consequently he 
is directly liable under the lex Aquilia . 
But if no damage has been done by the 
body, nor to the body, but damage has 
been done in some other way, the actio 
directa and the actio utilis are both 
inapplicable, and an actio in factum 
is given against the wrong-doer; for 
instance, if any one through compassion 
has loosed the fetters of a slave, to 
enable him to escape. 

83.1; D. iv. 3. 7. 7. 


If the injury was done, to use the language of the jurists, corpore 
corpori , that is, with direct bodily force, to the body of a slave or beast, 
the actio {legis) Aquilia had place. If it was done corpori , but indi¬ 
rectly and not corpore the actio utilis Aquilia had place. If it was 
done neither to the body, nor yet with direct bodily force, the actio 
must be brought in factum , that is, on the particular circumstances 
of the case. 

The directa atcio Aquilia could only be brought by the owner; the 
utilis might be brought by the possessor, usufructuary, and others 
having an interest less than that of ownership. 

As the action under the lex Aquilia was penal, the whole sum recov¬ 
erable against one could be recovered separately against each or more 
than one offender. 

If the defendant denied his liability, the penalty under the lex 
Aquilia was double, adversus inficiantem in duplum actio est . (D. ix. 
2 . 2 . 1 .) 


32 
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It might very often happen that the person injured could also bring 
an action arising from a contract against the doer of the injury, as, 
for instance, an actio pro socio , mandati , depodti , if the person who did 
the injury was a partner, a mandatary, or depositary of the person to 
whom the injury was done. In such a case he could either bring the 
action on the contract, or proceed under the lex Aquilia. He could not 
do both; but if he brought the action on the contract, and then found 
that if he had proceeded under the lex Aquilia he would have recovered 
a larger sum, he was allowed to bring an action under the lex Aquilia 
to recover the surplus. (D. ix. 2. 7, 8; D. xliv. 7. 34. 2.) 

The subject of damnum is hardly noticed in the Institutes, except 
in connection with the lex Aquilia. (See Bk. iii. Tit. 18. 2.) By dam¬ 
num is meant the diminution of a man’s property, and it is treated 
of in the Digest according as it is factum, that is already done, or 
infectum, that is apprehended, as if an adjoining house seemed likely 
to fall. (D. xxxix. 2.) Damnum factum , more usually termed simply 
damnum , might arise from a mere accident, or from the free will of 
another. If it arose in the latter way, it might have arisen in the exer¬ 
cise of a right enjoyed by the person causing it, and then no reparation 
had to be made for causing it, non tidetur timfacere qui jure suo utitur (D. 
L. 17. 155); or it might have been done wrongfully, damnum injuria 
datum , and then the person injured was entitled to compensation 
according to the rates provided by the lex Aquilia , if the damage came 
within the scope of the law; if it did not, then an actio in factum was 
given (D. ix. 2. 33. 1), and compensation was made at rates differing 
according to the degree of wrong. If there had been dolus or culpa 
lata , the compensation was regulated by the value peculiar to the 
person injured: if the degree of culpa had been less, the common 
value was the measure of the compensation. In cases of damnum 
infectum , the owner of the property threatened could call on the owner 
of the property from which danger was apprehended to give security 
against any loss which might thus arise. (D. xxx. 12. 2. 5.1.) 


Tit. IV. DE INJUKIIS. 


Generaliter injuria dicitur omne quod 
non jure fit; speci&liter, alias contume- 
lia, quae a contemnendo dicta est, quam 
Grseci vfiotv appellant; alias culpa, quam 
Grseci adunjpa dicunt, sicut in lege 
Aquilia damnum injuriae accipitur; 
alias iniquitas et injustitia, quam Grseci 
ahtuav vocant. Cum enim praetor vel 


Injuria, in its general sense, signifies 
every action contrary to law; in a special 
sense, it means, sometimes, the same as 
contwmelia (outrage), which is derived 
fim contemnere , the Greek vfiptc; some¬ 
times the sam e as culpa (fault), in Greek 
adiKrjfia as in the lex Aquilia, which 
speaks of damage done injuria; Some- 
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judex non jure contra quem pronuntiat, times it has the sense of iniquity, injns- 
injuriam accepisse dicitur. tice, or in Greek aAucta ; for a person 

against whom the prsetor or judge pro¬ 
nounces an unjust sentence, is said to 
have received an injuria. 

D. xlviL 10. 1. 

Injuria, then, is used in three senses—1, a wrongful act, an act done 
nuUo jure; 2, the fault committed by a judge who gives judgment not 
according to jus;*3, an outrage or affront. 


1. Injuria autein committitur, non so¬ 
lum cum quis pugno, puta, aut fustibus 
cfieeus vel etiarn verberatus erit, sed et 
si cui convicium factum fuerit; sive cu- 
jus bona quasi debitoris, qui nihil debe¬ 
ret, possessa fuerint ab eo qui intellige- 
bat nihil earn sibi debere ; vel si quis 
ad infamiam alicuj us libellum aut carmen 
scripserit, composuerit, ediderit, dolove 
malo fecerit quo quid eorum tieret; sive 
quis matremfamilias aut pratextatum 
praetextatamve adsectatus fuerit, sive 
cujus pudicitia attentata esse dicetur, et 
denique aliis pluribus modis admitti in- 
juriam manifestum est. 


1. An injury is committed not only by 
striking •with the fists, or striking with 
clubs or the lash, but also by shouting 
till a crowd gathers round any one ; by 
taking possession of any one’s goods, 
pretending that he is debtor to the in- 
flictor of the injury, who knows he has 
no claim on him ; by writing, composing, 
publishing a libel or defamatory verses 
against any one, or by maliciously con¬ 
triving that another does any of these 
things ; by following after an honest 
woman, or a young boy or girl; by 
attempting the chastity of any one; and, 
in short, by numberless other acts. 


Gai. iii. 220. 


Convicium. Ulpian gives (D. xlvii. 10.15. 4) the following derivation 
of the word:—‘ Convicium autem dicitur vel a concitatione vel a conventu , 
hoc est , a coUatione vocwm , quum enim in unum complures voces conferun- 
tur , convicium appellatur , quasi convocium , any proceeding which pub¬ 
licly insults or annoys another, as gathering a crowd round a man's 
house, or shouting out scandal respecting another to a mob. 

Matremfamilias , i.e. every married woman of honest character. 

Prostexiatum , - am , i.e. still wearing the pratexta , which was put off 
at the age of puberty. 

Adsectatus fuerit. Ulpian says (D. xlvii. 10. 15. 22), ‘ Adsectatur qui 
tacitus frequenter sequitur , assidua enim frequentia quasi prcebet nonnullam 
infamiam .’ 

Pudicitia attentata. Paul says (D. xlvii. 10. 10), ( Attentari pudicitia 
dicitur cum id agitur , ut ex pudico imjmdicus fiat.' 


2. Patitur autem quis injuri&m non 
solum per semetipsum, sed eti&m per 
liberos suos quos in potestate habet; 
item per uxorem suam, id enim magis 
piTCvaluit. Itaque si filise alicujus quse 
Titio nupta est, injuriam feceris, non 


2. A man may receive an injury, not 
only in his own person, but in that of his 
children in his power, and even in that 
of his wife, according to the opinion 
that has prevailed. If, therefore, you 
injure a daughter in the power of her 
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solum filiae nomine tecum injuriarum agi 
potest, sed etiam p&tris quoque et mariti 
nomine. Contra autem si viro injuria 
facta sit, uxor injunarum agere non 
potest: defendi enim uxores a viris, non 
vii*os ab uxoribus sequum est. Sed et 
socer minis nomine cujus vir in potes- 
tate est, injuriarum agere potest. 


father, and married to Titius, the action 
for the injury may be brought, not only 
in the name of the daughter herself, but 
also in that of the father or the husband. 
But, if a husband has sustained an in¬ 
jury, the wife cannot bring the actio i«- 
juriarum, for the husband is the pro¬ 
tector of the wife, not the wife of the 
husband. The father-in-law may also 
bring this action ^n the name of his 
daughter-in-law, if her husband ia in 
his power. 


Gai. iii. 221; D. xlvii. 10. 2; D. xlvii. 10. 1. 3. 


Each person injured could bring an action. Take, for instance, the 
case of a married woman. She, her husband, her own father, and 
her husband's, have each an action, supposing both she and her hus¬ 
band are in potentate. But a person in potestate, though he had an 
action, could not bring it himself, except in certain cases, as in the 
absence of the paterfamilias. The paterfamilias would bring the action, 
and could sue either in his son’s name or his own. The amount re¬ 
covered in the respective actions differed according to the dignity of the 
person bringing it. It might happen, for instance, that the son was 
of higher rank than the father. Cum utrique tarn filio quam patri 
adquisita actio sit , non eadem utique fadenda cestimatio est: cum possit 
propter fllii dignitatem major ipsi quam patri injuria facta esse. (D. xlvii. 
10. B0. 31.) Although the wife was in power of the father, yet her 
husband could always bring an action for injury done to her, grounded 
on his natural duty to protect her. 


3. Servis autem ipsia quidem nulla 
injuria fieri inteliigitur, Bed domino per 
eos fieri videtur, non tamen iisdem modis 
quibus etiam per liberoa et uxores, sed 
ita cum quid atrocius commissum fuerit, 
et quod aperte ad contumeliam domini 
respicit: veluti si quis alienum servum 
verberaverit, et in hunc casum actio 
proponitur. At si quis servo convicium 
fecerit, vel pugno eum percusserit, nulla 
in eum actio domino competit. 


3. An injury cannot, properly speak¬ 
ing, be done to a slave, but it is the 
master who, through the slave, is con¬ 
sidered to be injui*ed; not, however, in 
the same way as through & child or wife, 
but only when the act is of a character 
grave enough to make it a manifest 
insult to the master, as if a person has 
flogged severely the slave of another, in 
which case this action is given against 
him. But a master cannot bring an ac¬ 
tion against a person who has collected 
a crowd round his slave, or struck him 
with his fist. 


Gai. iii. 222. 


Under the civil law the master could not bring an action for injury 
done to his slave, unless the injury was done with intent to' hurt or 
annoy the master. But the praetor gave an action plena jure , i.e. which 
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could be brought as a matter of right, if the slave was beaten or tor¬ 
tured without the master's orders, and an action eognita causa , i.e. 
allowed if the circumstances of the case seemed, on inquiry, to furnish 
good ground for it, if the injury had been slighter. Regard was had, 
in making this inquiry, and in estimating the amount of damage, to 
the class of slaves to which the slave belonged. (See paragr. 7.) The 
slave himself could in no case bring an action for injury sustained by 
him. (D. xlvii. 1^0. 15. 34.) 

4. Si communi servo injuria facta rat, 4. If an injury has been done to a 

fequum est, non pro ea parte qua domi- slave held in common, equity demands 
nus quisque est, aestimationem injuri® that it shall l>e estimated not according 
fieii, sed ex dominorum persona, quia to their respective shares in him, but 
ipsis fit injuria. according to their respective position, 

for it is the masters who are injured. 

If the co-proprietors brought the action for injury done, or intended 
to be done, to them through their slave, then, as it is said in the text, 
it made no difference what was the amount of their interest in the 
slave. Each had equally had an insult offered him. But the co-pro¬ 
prietors might bring a praetorian action for harm done to the slave, 
when no insult or hurt was intended to them, but the only question 
was, how much was the slave damaged, and made unfit for work, and 
then the amount recovered was divided between them, proportionately 
to their'respective interests in the slave. (See note on last paragr.) 

5. Quod si ususfructus in servo Titii 5. If Titius has the usufruct, and Mse- 

est, proprietas Msvii, magis M®vio inju- vius the property in a slave, the injury 
ria fieri intelligitur. is considered to be done rather to Mae vius 

than to Titius. 

D. xlvii. 10. 15. 47. 

It might, however, happen that it could be shown that the intention 
was to injure and insult the usufructuary more than the proprietor. 
(D. xlvii. 10.15. 48.) 

6. Sed si libero qui tibi bona fide ser- 6. If the injury has been done to a 

vit, injuria facta sit, nulla tibi actio dabi- freeman, who serves you bona fide, you 
tur; sed suo nomine is experiri potent, have no action, but he can bring an 
nisi in contumeliam tuam pulsatus sit: action in his own name, unless he has 
tunc enim competitet tibi injuriarum ac- been injured merely to insult you, for, 
tio. Idem ergo est et in servo alieno bona in that case, you may bring the actio 
fide tibi serviente, ut toties admittatur injuriarum . So, too, with regard to a 
injuriarum actio, quoties in tuam contu- slave of another who serves you bona 
meliam injuria ei facta sit. fide, you may bring this action whenever 

the slave is injured for the purpose of 

insulting you. 

D. xlvii. 10. 15. 48. 
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7. Poena autem injuriarum ex lege 
duodecim tabularum, propter membrum 
quidem ruptum talio erat; propter os 
vero fractum nummariae pcenae erant 
conetitutae, quasi in magna vetemm pau- 
pertate: sed postea prsetoies permitte- 
bant ipsis qui injuriam passi sunt, earn 
sestimare, ut judex vel tanti reum con- 
demnet, quanta injuriam passus ajstima- 
verit, vel minoris, pi*out ei visum fuerit. 
Sed poena quidem injuriarum quae ex 
lege duodecim tabularum in trod tic ta est, 
in desuetudinem abiit; quam autem 
praetores introduxerunt, quae etiam hono- 
rai*ia appellatur, in judiciis frequenta- 
tur, nam secundum gradum dignitatis 
vitaeque bonestatem crescit aut minuitur 
aestimatio injuriae: qui gr&dus condemna- 
tionis et in servili persona non immerito 
servatur, ut aliud in servo actoie, aliud 
in medii actus bomine, aliud in vilissimo 
vel compedito constituatur. 


7. The penalty for injuries under the 
law of the Twelve Tables was a limb for 
a limb, but if only a bone was fractured, 
pecuniary compensation was exacted 
proportionate to the great poverty of the 
times. Afterwards, the praetor permitted 
the injured parties themselves to esti¬ 
mate the injury, so that the judge should 
condemn the defendants to pay the sum 
estimated, or less, as he may think 
proper. The penalty appointed by the 
Twelve Tables has fallen into desuetude, 
but that introduced by the praetors, and 
termed honorary, is adopted in the ad¬ 
ministration of justice. For, according 
to the rank and character of the person 
injured, the estimate is greater or less ; 
and a similar gradation is observed, not 
improperly, even with regard to a slave, 
one amount being paid in the case of a 
slave who is a steward, a second in that 
of a slave holding an office of an inter¬ 
mediate class, and a third in that of one 
of the lowest rank, or one condemned to 
wear fetters. 


Gat. iii. 223, 224; D. xlvii. 10.15. 44. 


The greater part of the edict of the praetor on this subject is given 
by Ulpian in different parts of the extracts from his writings. (See 
Digest, xlvii. 10. 15.) 

8. Sed et lex Cornelia de injuriis lo- 8. The lex Cornelia also speaks of in- 
quitur, et injuriarum actionem intro- juries, and introduced an actio injuria - 
duxit, quae competit ob earn rem qnod rum, which may be brought when any 
Be pulsatum quis verberatumve, do- one alleges that he has been struck or 
mumve suam vi introitam esse dicat. beaten, or that his house has been broken 
Domum autem accipimus, sive in pro- into. And the term * his house * includes 
pria domo quis habitat, sive in conducta one which belongs to him and in which 
vel gratis sive hospitio receptus sit. he lives, or one he hires, or one in which 

he is received gratuitously or as a guest. 

D. xlvii. 10. 5, pr. and 2. 

The lex Cornelia de 8icariis (see Tit. 18. 5), though chiefly directed 
against murderers, also contained provisions against other deeds of 
violence. Lex Hague Cornelia ex tribus causis dedit actionem : quod quis 
pulsatus verberatusve domusve ejus vi introita sit. (D. xlvii. 10. 5.) 

9. Atrox injuria festimatur vel ex 9. An injury is said to be of a grave 
facto, veluti si quis ab aliquo vulneratus character, either from the nature of the 
fuerit vel fustibus c*esus; vel ex loco, act, as if any one is wounded or beaten 
veluti si cui in theatro vel in foro vel in with clubs by another, or from the 
conspectu pivtoris injuria facta sit; vel nature of the place, as when an injury 
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ex persona, veluti si magistratus inju- is done in a theatre, a forum, or in the 
riam passus fuerit, vel si senatori ab presence of the prsetor; sometimes from 
humiii injuria facta sit, aut parent! the quality of the person, as when it is a 
patronove, fiat a liberis vel libertis: ali- magistrate that has received the injury, 
ter enim senatoris et parentis patronique, or a senator has sustained it at the hands 
ali ter extranei et humilis personae in- of a person of low condition, or a parent 
juria aestimatur. Nonnunquam et locus or patron at the hands of a child or 
vulnei-is atrocem inju riam facit, veluti freedman. For the injury done to a 
si in oculo quis percusserit. Parviautem senator, a pai*ent, or a patron is esti- 
refert, utrum patrifamilias an filiofami- timated differently from an injury done to 
lias talis injuiia facta sit: nam et hsec a person of low condition or to a stranger, 
atrox ffistimabitur. Sometimes it is the part of the body 

injured that gives the character to the 
injury, as if any one had been struck 
in the eye. Nor does it make any differ¬ 
ence whether such an injury has been 
done to a paterfamilias or a JUiuqfamil- 
ias , it being in either case considered of 
, a grave character. 

Gai. iii. 225; xlvii. 10. 7 8; D. xlvii. 8. 9. 1, 2. 

If thp injury was atrox, a freedman might bring an action against 
his patron, and the emancipated son against his father, but not other¬ 
wise. (D. xlvii. 10. 7. 3.) And the praetor himself, in cases of atrox 
injuria , when he gave the formula to the judge, fixed the maximum of 
the condemnation, and the judge would not condemn the defendant in 
a less sum. (Gai. iii. 224.) 

10. In summa sciendum eat, de omni 10. Lastly, it must be observed, that in 

injuiia earn qui passus est, posse vel every case of injury he who has received 
criminaliter agere vel civiliter. Et si it may bring either a criminal or a civil 
quidem civiliter agatur, aestimatione action. In the latter, it is a sum esti- 
facta secundum qod dictum est, poena mated as we have said that constitutes 
imponitur; sinautemcriminaliter,officio the penalty; in the former, the judge, 
judicis extraordinaria poena reo irroga- in the exercise of his duty, inflicts on the 
tur. Hoc videlicet observando quod offender an extraordinary punishment. 
Zenoniani constitutio infcroduxit, ut viri We must, however, remark, that a con- 
illustres quique super eos sunt, et per stitution of Zeno permits men of the 
procuratorem possint actionem injuria- rank of iUustris , or of any higher rank, 
rum criminaliter vel persequi vel susci- to bring or defend the actio irtfuriarwi 
pere, secundum ejus tenorem qui ex if brought criminally by a procurator, 
ipsa manifestius apparet. as may be seen more clearly by reading 

the constitution itself. 

D. xlvii. 10. 6; C. ix. 35. 11. 

It was only a very peculiar exception that criminal actions could, 
like private actions, be brought to defend through a procurator. 

11. Non solem autem is injuriarum 11. Not only is he liable to the actio ‘ 
tenetur, qui fecit injuriam, id est, qui injuriarvm who has inflicted the injury, 
percussit; verum ille quoquo confine- as, for instance, the person who has 
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bitur, qui dolo fecit vel curavit at cai struck the blow; but he also who has 
mala pugno percuteretur, maliciously caused or contrived that any 

one should be struck in the face with 
the fist. 

D. xlvii. 10. 11.1. 


12. Hffic actio dissimulatione aboletur; 12. This action is extinguished by a 

et ideo si quia injuriam dereliquerit, hoc person dissembling to have received the 
est, statim passus ad animum suum non injury ; and, therefore, a person who 
revocaverit, postea ex pcenitentia remis- has taken no account of the injury, that 
8am injuriam non potent recolere. is, who immediately on receiving it has 

shown no resentment at it, cannot after* 
wards change his mind and resuscitate 
the injury he has allowed to rest. 

D. xlvii. 10.11.1. 

If the person injured, though expressing indignation at the time, 
did not take any steps towards forcing reparation within a year, the 
action was extinct. (D. xlvii. 10. 17. 6; C. ix. 35. 5.) The action 
was personal to the person injured, and could not be transmitted to his 
heirs, unless before his death the action had already proceeded as far 
% as the litis contestatio. 


Tit. V. DE OBLIGATIONIBDS QUJE QUASI EX 
DELICTO NASCUNTUR. 

Si judex litem suam fecerit, non pro- If a judge makes a cause his own, he 
prie ex maleficio obiigatus videtur: sed does not, properly speaking, seem to be 
quia neque ex contractu obiigatus est, bound ex maleficio ; but as he is neither 
et utique peccasse aliquid intelligitur, bound ex maleficio nor ex contractu , and 
licet per imprudentiam, ideo videtur as he has, nevertheless, done a wrong, 
quasi ex maleficio teneri; et in quantum although perhaps only from ignorance, 
de ea re sequum religioni judicantis he seems to be bound as it were ex male- 
videbitur, pcenam sustinebit. ficio, and will be condemned to the 

amount which seems equitable to the 
conscience of the judge. 

D. 1.13. 6. 

The Roman law characterized rather arbitrarily certain wrongful 
acts as delicts, and then, as there were many other wrongful acts 
which bound the wrong-doer to make reparation, and as it could not 
be said that the wrong-doer was bound ex delicto , he was said to be 
bound quasi ex ddictOy i.e. there was an evident analogy between the 
mode in which the obligation arose from other kinds of wrong-doing 
and that in which it arose from the kinds of wrong-doing technically 
called delicts. The principle was exactly the same, but the particular 
act did not happen to be among those technically termed delicts. The 
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first instance given is that of a judge qui Utem suamfecerit , that is, who, 
through favor, corruption or fear (D. v. 1. 15. 1), or even ignorance of 
law (licet per imprudentiam), gives a manifestly wrong sentence, and 
who thus makes the lis or suit to be sua, that is, affect himself by ren¬ 
dering him responsible for the sentence. Gaius gives an example, in 
the case of a judge condemning the defendant in a sum different from 
that fixed in the formula. (Gai. iv. 52.) 

The defendant might, if he pleased, instead of bringing an action 
against the judge, appeal from his decision; and in some cases, as 
when the judge had violated public law, or been corrupted, he might 
treat the decision as null, and commence the action afresh (D. xlix. 1. 
5. 19); but his adversary might be insolvent, or his indignation, *or 
many other reasons, might make him prefer suing the judge. 

Ducaurroy points out that the distinction made between the seem- 
ingly parallel cases of an ignorant physician and an ignorant judge, 
the fault of the former being punished under the lex Aquilia , the latter 
being bound quasi ex delicto , arises from the injury of the physician 
being done to the body. The severity of the penalty against a judge 
who was merely ignorant of the law, is owing probably to the great 
checks against ignorance which the judge possessed if he pleased to 
avail himself of them in the advice of the ‘ prudentes ,* whose business 
it was to assist him, and in the possibility of having recourse to the 
magistrate who had given the action to him. 


1. Item is ex cujus ccenaculo, vel pro- 
prio ipsius vel in quo gratis h&bitabat, 
dejectum effusumve aiiquid eat, ita ut 
alicui noceretur, quasi ex maleficio obli- 
gatus intelligitur. Ideo autem non pro- 
prie ex maleficio obligatua intelligitur 
quia plerumque ob alterius culpam 
tenetur, aut servi aut liberi. Cui similis 
est is qui, ea parte qua vulgo iter fieri 
solefe; id positum aut suspensum habet 
quod potest, si ceciderit, alicui nocere: 
quo casu poena decern aureorum consti- 
tuta est. De eo vero quod dejectum 
effusumve est, dupli quanti damnum 
datum sit, constituta est actio : ob homi- 
nem vero liberum occisum, quinquaginta 
aureorum poena constituitur; si vero 
vivat nocitumque ei ease dicatur, quan¬ 
tum ob earn rem sequum judici videtur, 
actio datur. Judex enim computare 
debet mercedes medicis praestitas, cetera- 
que impendia quse in curatione facta 
sunt, prseterea operarum quibus caruit 


1. So, too, he who occupies, whether 
as proprietor or gratuitously, an apart¬ 
ment, from which anything has been 
thrown or poured down, which has done 
damage to another, is said to be bound 
quasi ex maleficio , for he is not exactly 
bound ex maleficio , as it is generally by 
the fault of another, a slave, for instance, 
or a freed man, that he is bound. It is 
the same with regard to a person who, 
where there is a public way, keeps some¬ 
thing placed or suspended, which may, 
if it fall, hurt any one; in this case, a 
penalty has been fixed of ten aurei. 
With respect to things thrown or poured 
down, an action is given for double the 
amount of the damage done; and if a 
freeman has been killed, there is & 
penalty of fifty aurei. If he is not killed, 
but only hurt, the action is given for the 
amount which the judge considers equi¬ 
table under the circumstances; the judge 
ought to take into account the fees paid 
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aut cari turns est, ob id quod inutilis to the physician, and all the other ex- 
factus est. penses of the man’s illness, as well as 

the employment which he has lost, or 
will lose, by being* incapacitated. 

D. xliv. 7. 5. 5 ; D. ix. 3. 5, 6; D. ix. 3. 1; D. ix. 3. 7. 

The edict of the praetor, in the cases referred to in the text, is, given, 
D. ix. 3. 1; and D. ix. 3. 5. 6. 

The action given in each case was popularise that is, any one might 
bring it, but in the case of a freeman being killed, his heirs or rela¬ 
tions, if they brought an action, were preferred to strangers. 

2. Si filiusfamilias seorsum a patre 2. If a filiusfamilias lives apart from 
habit&verit, et quid ex coenaculo ejus his father, and from a room in his house 
dejectum effusumve sit, sive quid posi- anything is thrown or poured down, or 
turn suspensumve habuerit, cujus casus is placed or suspended, the fall of which 
periculosus est, Julianoplacuitin patrem would be dangerous, Julian thinks that 
nullam esse actionem, sed cum ipso filio no action could be brought against the 
agendum. Quodet in filiofamilias judice father, but only against the son. The 
observandum est, qui litem suam feceiit. same holds good with respect to a. filius¬ 
familias, who, being a judge, has made 
a cause his own. 

D. xliv. 7. 5. 5; D. v. 1. 15. 

The filiusfamilias could be sued himself for delicts, but the father 
was not obliged to repair the injury done even to the extent of the 
son’s peculium , which was only made to meet the contracts or quasi 
contracts of the son; but if a slave had done the injury, the master 
was always bound to repair the damage, or to abandon the slave. (See 
Tit. 8. 7.) 

3. Item exercitor navis aut cauponae 3. The master of a ship, of an inn, or 

aut stabuli de damno aut furto quod in a stable, is liable quasi ex malqflcio, for 
navi aut caupona aut stabulo factum any damage or loss through theft occur- 
ent, quasi ex maleficio teneri videtur, si ing in the ship, inn, or stable, that is, if 
modo ipsius nullum est maleficium, sed it is not he who has committed the 
alicujus eorum quorum opera navem aut wrongful deed, but some one employed 
cauponam aut stabulum exerceret; cum in the service of the ship, inn, or stable, 
enim neque ex contractu sit adversus For as the action given against him does 
eum constituta hsec actio, et aliquatenus not arise ex mdUficio or ex contractu, and 
culpse reus est, quod opera malorum yet he is in fault in employing dishonest 
hominum uteretur, ideo quasi ex male- persons as his servants, he seems to be 
ficio teneri videtur. In his autem casi- bound quasi ex \maleficio . In these cases 
bus in factum actio competit, quse heredi it is an action in factum that is given, 
quidem datur, adversus heredem autem and it may be brought by the heir, but 
non competit. not against the heir. 

D. xliv. 7. 5. 6; D. ix. 3. 5. 13. 

The action was for double the value of the thing damaged or lost. 
(D. xlvii. 5. 2.) The person injured might also, at his option, have an 
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actio furti, or Aquilice , as the case might be, against the actual wrong¬ 
doer. (D. xlvii. 5.) This action was different from that given by the 
praetor against innkeepers and others for the restoration of things con¬ 
fided to them. (D. iv. 0.) 

' Trr. VI. DE ACTIONIBUS. 

Superest ut de actionibua loquamur. It now remains that we speak of 
Actio antem nihil alind est, quam jus actions. An action is nothing else than 
persequendi judicio quod sibi debetur. the right of suing beiore a judge for that 

which is due to us. 

D. xliv. 7. 51. 

We now come to the last division of the Institutes, that which treats 
of actions and the subsidiary subjects of exceptions and interdicts. 
A sketch has been given in the Introduction (sec. 90-111) of the old 
legal actions, of the formulary system, and of the system of extraordi- 
naria judicia, by which, long before the time of Justinian, the formu¬ 
lary system had been replaced. In treating of actions the Institutes 
make such constant reference to the formulary system, and generally 
to the praetorian law on the subject, that it is necessary, for the compre¬ 
hension of this part of the Institutes, to set out with a knowledge of 
the law of actions while the formulary system prevailed. For a state¬ 
ment of the mode in which this system replaced the older actions, and 
of the scheme of the formula, the reader is referred to sections 98 to 
106 of the Introduction. But it will be convenient to add here an out¬ 
line of the principal divisions of actions under the praetorian system, 
and to connect these divisions with the corresponding paragraphs of 
this Sixth Title. 

1. Actions in rem , in personam. A main division of actions is that 
into real actions and personal actions, a division based on the difference 
in the thing which the plaintiff claims to be due. In a real action, 
the plaintiff claims that, as against all the world, a thing corporeal or 
incorporeal is his. The intentio of such an action ran— Si paret hominem 
ex jure Quiritium Auli Agerii esse. But under the formulary system 
every condemnation was in a sum of money. ’ It was the value of the 
thing, not the thing, that was awarded; and so the condemnatio in a 
real action ran— Quanti ea res erit iantam pecuniam Numerium Negidium 
Auto Agerio condemna ; si non paret , absolve. 

A personal action was one in which the plaintiff claimed that the de¬ 
fendant should give, do, or make good something to or for him— Cum in - 
tendimus dare, facere, prcestare oportere. For prcestare, as in the action of 
theft (Gai. iv. 37), the words damnum deciders , to make good the loss, 
were sometimes substituted. Condictio, used sometimes in the general 
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sense of a person abaction, had a special sense. Originally the condictio 
was the action by which the plaintiff demanded that the defendant 
should give, i.e. make over the full property in, something, and the 
thing to be given was something certum. It was therefore specially 
attached to unilateral contracts, to contracts made re (which, it will be 
remembered, are only indirectly bilateral) or verbis or literis, or to such 
obligations quasi ex contractu as that to restore money unduly paicf. 
But the condictio was extended to things uncertain, to the giving or 
doing something which was not fixed; and the condictio in its primary 
application received the name of condictio certi , and in its extended ap¬ 
plication that of condictio incerti; and the condictio certi or simply con- 
dictio , was limited by usage to actions brought on contracts re, verbis , or 
Uteris, while condictiones certi , brought on other grounds, received special 
names, as the condictio indebiti, brought to enfore the repayment of 
money unduly paid. The condictio incerti always received a special 
name, according to the obligation it was brought to enforce, as ex stip¬ 
ulate. Lastly, as the old condictio certi was, when first, introduced by 
the lex S 'ilia (510 a . u . c .), given to enfore the giving of a fixed sum of 
money, and only extended by the lex Calpumia (529 a . u . c .) to enforce 
the giving of other things, the condictio , when brought for anything 
else except a fixed sum of money, and whether certi or incerti) was 
spoken of as triticaria , from triticum , wheat, one of the objects com¬ 
prised in the extension made by the lex Calpumia. The intentio in the 
condictio certi ran— Si paret oportere dare (decern aureos); and in the con¬ 
dictio incerti — Quicquid paret dare , facere oportere . Every action facere 
being necessarily uncertain, the condemnatio was necessarily uncertain, 
even in condictiones certi 9 if the action was for anything but a fixed 
sum of money. If, for example, the action was to give a fixed amount 
of wheat, as every condemnatio was in a pecuniary shape, the defend¬ 
ant was condemned in the value, whatever it might be, of that amount 
of wheat— Quanti ea res erit. 

2. Actions in jus , in factum , director, utiles , fictitiw, in factum prcescrip- 
tis verbis. These terms applied to actions indicate the modes in which 
the praetor extended or modified the law by the shape he gave to the 
formula. In shaping actions the praetor introduced changes of two 
kinds. First, he gave actions for the enforcement of rights altogether 
outside the old civil law, but sanctioned by the edict; or, secondly, he 
extended existing actions (generally civil, but sometimes praetorian) to 
cases and persons outside the limits in which these actions could be 
brought. 

The principal mode in which he effected the first object was to frame 
au action not in jus , but in factum. Probably the actio in factum con - 
cepta represents the formula in its earliest stage. The demonstralio and 
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intentio were confounded or united in it. The praetor merely said, ‘If 
such a fact appears to be true, condemn the defendant.’ Such a for¬ 
mula would enable the praetor to give legal remedies to persons who, 
under the civil law, could not sue, as peregrini or filiifamilia/rum, or to 
give a legal remedy where none previously existed. But when the 
formula was applied to actions properly within the sphere of the civil 
l&w, then the formula had reference to this law; and in the intentio , 
separated from the demonstratio, it was said, ‘ If the plaintiff has such 
and suqh a legal right, or the defendant is legally bound (< yportei ) to 
give or do, then condemn.’ Reference being made to the law in this 
way, the formula was said to be in jus concepta. 

When there was an existing action and the praetor wished to extend 
it to persons or cases not within its sphere, the existing action was 
termed directa , and the extended actiou utilis. In framing actiones utiles , 
the praetor had two resources. He either gave an actio in factum, i.e. 
stated that if a fact was ascertained the defendant was to be condemned, 
so that actiones in factum were used both to give a new remedy and to 
enlarge an existing action, or he devised fictitious action in jus. He 
said, ‘If something were true which is not true, then what would the 
plaintiff’s legal rights be ?’ For example, if a plaintiff claimed as if 
he had acquired by usucapion before the time of usucapion had run, 
the praetor said si anno possedisset, what would be the plaintiff’s rights? 
and the judge treated the plaintiff as if the year had run. 

Lastly, where there was an innominate contract executed on one 
side, the praetor gave an action in jus termed actio in factum prcescriptus 
verbis, which was exactly like an action in jus on a nominate contract, 
only that, as the contract did not fall under one of the recognized heads, 
the facts had to be stated in order to show how the legal obligation had 
arisen. 

3. Actiones stricti juris , bonce fidei, arbitrarice. This division depends 
on the varying amount of latitude given to the judge. The action 
might be one in jus concepta , and within the limits of the civil law; 
and then the judge had simply to decide the question submitted to him 
without taking into account any considerations of equity. But in some 
actions of this kind the praetor added the words ex fide bona, quod 
cequius, melius , or some equivalent expression; and then the judge 
imported equitable considerations, i.e. he took notice of dolus without an 
exceptio doli mali being inserted; he looked to customs and usages; he 
took cognizance of sets-off (< compensationes ), without these sets-off being 
distinctly brought before him by the formula; he allowed interest from 
the time of default. The actions in which the judge had this latitude 
allowed him were termed bonce fidei actiones, as opposed to those stricti 
juris, where he had no such latitude; and, speaking generally, unilat- 
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eral obligations gave rise to actions stricti juris , and bilateral obligations 
gave rise to actions bonce fidei. This division referred, however, to per¬ 
sonal actions. In real actions the judge had a latitude by the actions 
being what was termed arbitrarice , i.e. an order to restore the thing was 
made, and if the thing was not restored ( nisi restitucU ), then the defend¬ 
ant was condemned in a pecuniary equivalent fixed after taking all cir¬ 
cumstances into account. Some special personal actions, such as the 
actio ad exhibendum , were also made arbitrarice. 

Actions in factum were not exactly stricti juris or bonce fidei , tei?ns only 
applied to actions in jus conceptce , but practically they approached bonce 
fidei actions, as the praetor directed a condemnation if the facts were 
found as he thought proper to state them, and some of them were made 
arbitrarice , and all condictiones incerti were so far like actions bonce fidei 
that the judge had to fix the pecuniary value, as he might think proper, 
of an uncertain thing. 

4. Judicia legitima , imperio continentia. —There is one more division 
of actions to be noticed in connection with the formulary system. It is 
one which flowed out of the original diversity of the application of the 
praetor’s authority, according as he had cives or peregrini before him. 
When the formula was framed in Rome, or within a mile of Rome, 
when all parties were citizens, and when there was only one judge, 
the judicium was said to be legitimum; when any one of these three 
conditions was wanting, the judicium was said to be imperio continens , 
flowing out of the powers of the magistrate who gave the action. The 
chief distinctions were that in the judicia legitima, when the formula 
was once framed, the action lasted until the judge gave sentence, until 
a lex Julia in the time of Augustus fixed eighteen months as the time 
in which sentence must be given, while the imperio continentia depended 
on the magistrate who had given the formula continuing in office, and 
when his office came to an end, or if he died previously, the action was 
at an end, and the parties had to begin over again. This division will 
be referred to under the head of Exceptions. (Tit. 13. 5.) The other 
three—viz. that according to the nature of the thing demanded, that 
according to the shape of the formula, and that according to the latitude 
given to the judge—are the principal divisions of actions. But, obvi¬ 
ously, the same action may come under more than one division. Thus 
the actio Serviana (par. 7) was a real action in factum ; the action de 
constituta pecunia (par. 9) was a personal action in factum; the actio 
empti (par. 28) was a personal bonce fidei action in jus concepta. 

The Institutes in this Title notice six divisions of actions: (1) that 
according to the nature of the thing demanded (inrem and in personam) 
(par. 1-11), and (2) that according to the latitude given to the judge 
(par. 28-31). As the formulary system had passed away, they do not 
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ostensibly notice the division according to the shape of the formula, but 
they refer to one of its main features by noticing the distinction of 
actions (3) according as the action was a praetorian application of the 
civil law, or was a new creation of the praetor (par. 3. 8). The other 
divisions noticed are subordinate, and refer (4) to the effect of the con- 
demnatio , according as the action was penal or not (par. 16. 19); (5) 
according as the condemnatio was for the simple value, or for the double, 
treble, or quadruple value (par. 21-27); and (6) according as the whole 


sum in which the defendant might 
able or not (par. 36-38). 

1. Omnium actionum quibus inter 
aliquos apud judices arbitrosve de qua- 
cumque re quceritur, summa divisio in 
duo genera deducitur: aut enim in rem 
sunt, aut in personam. Namque agit 
unusquisque aut cum eo qui ei obligatos 
est vel ex contractu vel ex maleficio, quo 
casu proditie sunt action es in personam, 
per quas intendit adversarium ei dare 
facere oportere, et aliis quibusdam 
modis; aut cum eo agit qui nullo jure ei 
obligatus est, movet tamen alicui de 
aliqua re controversiam, quo cobu pro • 
ditae actiones in rem sunt: veluti si rem 
corporalem possddeat quis, quam Titius 
suam esse affirmet et possessor dominum 
se esse dicat; nam si Titius suam esse 
intendat, in rem actio est. 


Gai. iv. 1. 3 ; 

2. jEque si agat jus sibi esse fundo 
forte vel aedibus utendi fruendi, vel per 
fundum vicini eundi agendi, vel ex fundo 
vicini aquam ducendi, in rem actio est. 
Ejusdem generis est actio de jure prae- 
diorum urbanorum: veluti, si agat jus 
sibi esse altius sedes suas tollendi, pros- 
piciendive, vel projiciendi aliquid, vel 
immittendi in vicini aedes. Contra quo- 
que de usufructu et de servitutibus prae- 
dionim rusticorum, item pr®diorum ur¬ 
banorum, invicem quoque prodit® sunt 
actiones, ut si quis intendat jus non esse 
adversario utendi fruendi, eundi agendi, 
aquamve ducendi, item altius tollendi, 
prospiciendi, projiciendi, immittendi. 


have been condemned was recover- 


1. All actions whatever, by which any 
matter whatever is submitted to the 
decision of judges or of arbitrators may 
be divided into two classes; for actions 
are either real or personal. Either the 
plaintiff sues the defendant, because he 
is made answerable to him by contract, 
or by a delict, in which case the plaintiff 
brings a personal action, alleging that 
his adveimiy is bound to give to, or to 
do something for him, or making some 
other similar allegation. Or else the 
plaintiff brings an action against a per¬ 
son not made answerable to him by any 
obligation, but with whom he disputes 
the right to some corporeal thing, and 
for such cases real actions are given; as 
for example, if a man is in possession of 
land, which Titius maintains to be his 
property, while the possessor says that 
he himself is the proprietor, the action 
is real. 

D.xliv. 7. 25. 

2. So, too, if any one alleges that he 
has a right to the usufruct of land, or of 
a house, or that he has a right of going 
or driving his cattle, or of conducting 
water over the land of his neighbor, the 
action is real; as also are actions relating 
to praedial servitudes, as when a man 
alleges a right to raise his house, a 
right to an uninterrupted view, a right 
to make part of his house project, or of 
inserting the beams of his building into 
his neighbor’s walls. There are also 
actions relating to usufructs, and the 
servitudes of country and city estates, 
which are the reverse of these ; as when 
the complainant alleges that his adver- 
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sary is not entitled to the usufruct, or 
has not the right to go, to drive, to con¬ 
duct water, to raise his house, to have 
an uninterrupted view, to throw out 
projections, or to insert his beams. 
These actions are equally real, but are 
negative, and cannot therefore be used 
in disputes respecting things corporeal, 
for in these disputes it is the person out 
of possession who brings the action: 
for the possessor cannot bring an action 
to deny that the thing is the property 
of the plaintiff. There is, however, one 
case, in which a possessor may act the 
part of plaintiff; which will be more 
fully seen if reference is made to the 
books of the Digest. 

Gai. iv. 3; D. viii. 5. 2; D. xxxix. 1. 15. 

Uusufructs, uses, rural and urban servitudes, might be the objects of 
real actions. These actions were either confessorice or negatives; in the 
former the plaintiff claimed to exercise a servitude over the immove¬ 
ables of another, in the latter he maintained that a servitude which 
another attempted to exercise over an immoveable belonging to the 
plaintiff was not due. 

The actio confessoria might be brought either when a person claiming 
a servitude found his right contested, or when any obstacle, as if a 
tree overhung a way over which a servitude tub or actus was claimed, 
prevented the free enjoymont of.the servitude. (D. viii. 5. 4. 5.) 

The actio confessoria might be brought by the person claiming the 
servitude, whether he was or was not in possession of the servitude. 
For example, a man claims a servitude non altius toUendi —that his 
neighbor should not build his house higher than that of the claimant. 
Before the neighbor has built his house higher the claimant of the 
servitude is in possession of the servitude. He has his servitude 
and enjoys the advantages of it. After the neighbor has built his 
house higher, the claimant of the servitude has his servitude, but itf 
no longer in possession of it. In either case the claimant of the ser¬ 
vitude might bring his actio confessoria (D. viii. 5, 6. 1), although, if 
he was still in possession, he was further secured by being allowed to 
apply, if he pleased, for a prohibitory interdict (see Tit. 15) after inter¬ 
dicts were granted to protect servitudes. 

The actio negativa was virtually an affirmative action brought by the 
owner of the immoveable, claiming the thing was his, freed from the 
servitude. Originally the possession of a servitude was not protected 
by interdicts, and the use of the actio negativa was to protect the enjoy¬ 
ment of the thing free from the servitude, or, in other words, to pro- 


Istae quoque actiones in rem sunt, sed 
negativse. Quod genus actionis in con- 
troversiis rerum coiporalium proditum 
non eat, nam in his is agit qui non possi- 
dit; ei vero qui possidet non est actio 
prodita per quam neget rem actoris 
esse. Sane uno casu, qui possidet nihi- 
lominous actoris partes obtinet, sicut in 
latioi ibus Digestorum libris opportunius 
apparebit. 
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tect the enjoyment of that fragment of the dominium which constituted 
the servitude, as well as of all other fragments, while the possession 
of the thing itself was protected by the interdicts uti possidetis. (Tit. 16.) 
Subsequently the possession of servitudes was protected by interdicts, 
but still the actio negativa remained as a concurrent remedy with the 
possessory interdict to protect the enjoyment of that fragment of the 
dominium which constituted the servitude, just as the actio cortfessoria 
remained as a concurrent remedy with the prohibitory interdict to pre¬ 
vent a servitude being infringed. 

Sane uno casu. It is a subject of much dispute which is the one case 
in which the possessor could be plaintiff. Perhaps the words are but 
a summary of what has gone before. ‘ There is, indeed, but one case 
of a person in possession being plaintiff, that, namely, of the possessor 
of an incorporeal thing.’ Perhaps they refer to a person repelling by 
an cxceptio justi dominii the actio PtMiciana noticed in par. 4, as such 
a person had to prove he was owner. 

3. Bed ist* quidem actiones quarum 3. The actions just mentioned, and 
mentionem h&buimus, et si quse sunt those of a similar nature, are derived 
similes, ex legitimis et dvilibus causis from particular laws and from the jus 
descendunt. Alire autem sunt quas pne- civile; but there are others, both l-eal 
tor ex sua jurisdictione comparatas and personal, which the praetor, by vir- 
habet tarn in rem quam in personam, tue of his jurisdiction, has introduced, 
quas et ipsas necessarium est exemplis and of which it is necessary to give 
ostendere : ecce plerumque ita pennitti- some examples: thus the praetor often 
tur in rem ageie, ut vel actor diceret permits a real action to be brought, by 
se quasi usucepisse quod non usuceperit, which the plaintiff is allowed to allege, 
vel ex diveroo possessor diceret adver- that he has acquired something by pre- 
sarium suum non usucepisse quod usu- scription, which he has not acquired; 
ceperit. or by which, on the contrary, the pos¬ 

sessor alleges that his adversary has not 
acquired something by prescription, 
which, in reality, he has acquired. 

D. xliv. 7. 25. 2. 

The second division of actions, given in this Title, is that of civil 
and praetorian. The two methods principally adopted by the praetor 
to give an action in cases not provided for by the civil law, were, 
as already stated (p. 420), either to construct a formula on a fictitious 
hypothesis, or make the action one in factum concepta. The three 
following paragraphs give examples of fictitious actions in rem. 

Justinian notices five praetorian actions in rem , viz. the actio Pub- 
liciana, the actio quasi Publiciana , the actio Patdiana , the actio Serviana, 
and the actio quasi Serviana, and gives as instances of the numerous 
praetorian actions in personam , the actions de pecunia constitute t, de pe¬ 
culiar etc. (See par. 8 and foil.) 

33 


Digitized by Google 



514 


LIB. IV. 


TIT. VI. 


4. For instance, if anything is deliv¬ 
ered for a just cause, as a purchase, 
gift, dowry, or legacy, to a pei-son who 
has not yet become proprietor of the 
thing delivered, if he chances to lose the 
possession, he has no direct action for 
its recovery; inasmuch as the civil law 
only permits such actions to be brought 
by the proprietor. But, as it was very 
hard that there should be no action 
given in such a case, the praetor has in¬ 
troduced one, in which the person who 
has lost the possession, alleges he has 
acquired the thing in question by pre¬ 
scription, although he has not really so 
acquired it, and he thus claims it as his 
own. This action is called the actio 
JPubliciana, because it was first placed 
in the edict by the praetor Publicius. 

Gai. iv. 36. 

When any one except the real owner of a thing (dominus) delivered 
over a thing on a ground and in a mode which would have sufficed to 
pass the property, if he had had it to pass, or if an owner of a thing 
transferred a thing by a mode insufficient to pass the dominium , as if 
a res mancipi was delivered without mancipation, the person, in either 
of these cases, to whom the thing was, delivered, being a bona fid j 
possessor, could perfect his title to it by usucapion; but if he lost the 
thing out of his possession after it was delivered to him, but before the 
time necessary to complete the usucapion had expired, the civil law 
gave him no remedy, for he was not the dominus , and none but a do¬ 
minies could claim a thing by ‘ vindication The actio PubUciana , an 
actio fictitia in jus concepta , was therefore given for his relief by the 
praetor Publicius, perhaps the Publicius mentioned as praetor by Cicero. 
(Pro Cluent. 45.) In this action the plaintiff was allowed to state what 
was in fact not true, that the usucapion was complete, and thus to 
claim as if his ownership was absolute. If the thing had fallen into 
the hands of a person who himself claimed to be really the dominus , 
and to have a bona fide ground of repelling the actio Publiciana, it could 
be repelled by an exception termed the exceptio justi dominii. (D. vi. 
2. 16.) 

If it had fallen into the hands of a person who did not claim to be 
the owner, but who had so acquired it as to be in a situation to perfect 
his title by usucapion, i.e. who was also a bona fide possessor, and the 
plaintiff brought an actio Publiciana for it before the time of the 
usucapion had expired, the title of the actual holder of the thing was 
considered the better; for in pari causa melior est conditio possidentis. 


4. Namque si cui ex justa causa res 
aliqua traclita fuerit, veluti ex causa 
emptionis aut donationis aut dotis aut 
legatorum, necdum ejus rei dominus 
effect us est; si ejus rei possessionem 
casu amiserit, null am habet directam in 
i*em actionem ad earn persequendam, 
quippe ita prodit® sunt jure civili ac- 
tiones ut quis dominium suum vindicet: 
sed quia sane durum erat eo casu de- 
ficere actionem, inventa est a pratore 
actio in qua dicit is qui possessionem 
amisit, earn rem se usucepisse, et ita 
vindicat suam esse. Quse actio Pub¬ 
liciana appellatur, quoniam primum a 
Publicio prstore in edicto proposita est. 
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The formula of the action ran thus: 1 Judex esto. Si quern hominem 
Aldus Agerius emit , quique ei traditus esset , anno possedisset , turn si eum 
hominem , de quo agitur , ejus ex jure Quiritium esse oporteret. 9 (Gai. 
iv. 36.) 

The actio Publiciana might also be useful to a person who was really 
the owner; for while the distinction between res mancipi and nec man - 
dpi was retained, the owner of a thing requiring to be passed by 
mancipation might have himself received it by mancipation, but be 
unable to show that the person who transferred it to him was really the 
dominuSy and had in his turn received it by mancipation. If he lost 
the thing before he had perfected the title by usucapion, he could 
not bring a vindicaliOy but was obliged to have recourse to. the actio 
PiMiciana; and before the legislation of Justinian this action was 
especially useful to persons who had received a transfer of things 
which, like the provincial lands, could not be made the subject of a 
perfect dominium , and the title to which could not be perfected by 
usucapion (see Bk. ii. Tit. 6); for they were allowed to bring this 
fictitious action if they were deprived of the possession, at any rate 
after the time entitling them to use the prcescriptio longi temporis had 
elapsed. (C. vii. 39. 8.) 

5. Ruimis ex diverso si quis, cum 5. On the contrary, if any one, while 
reipublicffi causa abesset vel in, hostium abroad in the service of his country, or 
^testate esset, rem ejus qui in civitate a prisoner in the hands of the enemy, 
esset usuceperit, permittitur domino, si has acquired by usucapion a thing 
possessor reipublicse causa abesse desi- which belongs to another person re- 
erit, tunc intra annum rescissa usuca- sidenfc at home, then the proprietor is 
pione earn rem petere, id eat, ita petere permitted within a year after the return 
ut dicat possessorem usu non cepisse, et of the possessor, to bring an action by 
ob id suam rem esse. Quod genus rescinding the usucapion; that is, he 
actionis quibusdam et aliis simili requi- may allege that the possessor has not 
tate motus prsetor accommodat, sicut ex acquired by prescription, and that the 
latiore Digestorum seu Pandectarum thing therefore is his. Similar feelings 
volumine intelligere licet. of equity have led the praetor to grant 

this species of action in certain other 
cases, as may be learnt from the larger 
treatise of the Digest or Pandects. 

D. iv. 6. 21; D. iv. 1. 1, 2; D. iv. 6. 1. 1. 

This paragraph gives the converse case. Before, the usucapion was 
not complete, and the action supplied what was wanting to it. Here 
the usucapion is complete, and the action takes away its effect. 

Such an action might be wanted in either of two cases. Either the 
proprietor of the thing might be absent, or deprived, on some legiti¬ 
mate ground, of the power of attending to his affairs; and during this 
time the usucaption might have been completed against him; or the 
Possessor, the person in whose favor the time of usucaption was run- 
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ning, might have been absent, and the proprietor not being able to sue 
him, might have been unable to stop the usucaption. In either of 
these cases this kind of aciio Publiciana, called rescissoria, because the 
usucaption was rescinded, came to the aid of the proprietor. It is to 
be remarked that Justinian notices only the latter of the two cases, 
and yet he had provided a much more simple remedy in behalf of pro¬ 
prietors, who were allowed to interrupt the usucaption of an absent pos¬ 
sessor by a protestation made before a magistrate. (C. vii. 40. 2.) 

The aciio Publiciana rescissoria , an actio fictitia in jus concepta , had to 
be brought within a year, commencing from the time when it first 
became possible to bring the action. Intra annum , quo primum de ea 
re experiundi potestas eril, (D. iv. 6. 1. 1.) The year was a utilis 
annus , and its length, therefore, varied in different cases, for which 
Justinian substituted the uniform term of four years. 

Quitmsdam et aliis. Such as the restitutio in integrum , by which the 
praetor protected a person under the age of twenty-five years. (See 
Bk. i. Tit. 23, pr.) 

6. Item, si quis in fraudem creditorum 6. Again, if a debtor delivers to a 
rem suam alicui tradiderit, bonis ejus a tbii-d person anything that is his prop* 
creditoribus ex sententia prffisidis pos- erty, in order to defraud his creditors, 
sessis, permittitur ipsis creditoribns re- who have seized on his goods by order 
scissa traditione earn rem petere, id est, of the praxes, the creditors are permit- 
dicere earn rem traditam non esse, et ob ted to l-escind the delivery, and bring an 
id in bonis debitoris mansisse. action for the thing delivered; that is, 

they may allege that the thing was not 
delivered, and that it therefore contin¬ 
ues to be a part of the debtor's goods. 

D. xlii. 8. 1, pr. and 1, 2. 

» 

Theophilus tells us that this action, an actio fictitia in jus concepta , 
was called the actio Pauliana, The lex iEUa Sentia (see Bk. i. Tit. 7) 
had made enfranchisements in fraud of creditors void; but the law 
did not extend to alienations; and the praetor, therefore, when the 
creditors had taken possession of the effects of the debtor, permitted 
them to reclaim anything which had been alienated after insolvency 
and with intent to defraud. 

This actio Pauliana in rem (says Ortolan) is not spoken of elsewhere 
in the works of Roman law which have come down to us. It must not 
be confounded with the actio Paulina in personam treated of in the 
Digest (xxii. 1. 38, pr. and 4), which was given, not only in case of 
alienation, but of every act whereby the debtor had diminished his 
assets, and the intentio of which was directed against the particular 
person who had profited by such an act, and not as that of the actio in 
rem , which forms the subject of this paragraph, against any one who 
happened to be the person detaining the thing claimed. 
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7. Item Servian*, et quasi Servian*, 
quae eti&m hypothecaria vocatur, ex ipsi- 
us praetoris jurisdictione substantiam 
capiuu t. Serviana autem experitur quis 
de rebus coloni, quae pignoris jui*e pro 
mercedibus fundi ei tenentur; quasi 
Serviana autem, qua creditores pignora 
hypothecasve persequuntur. Inter pig- 
mis autem et hypothecate quantum ad 
actionem hypothecariam attinet, nihil in¬ 
terest ; nam de qua re inter creditorem 
et debitorem convenerit ut sit pro debito 
obligata, utraque hac appellatione conti- 
netur, sed in aliis differentia est: nam 
pignoris appellatione earn proprie rent 
contineri dicimus, quae sitnul etiam tra- 
ditur creditori, maxime si mobilis sit; at 
earn quse sine traditione nuda conven- 
tione tenetur proprie hypothec# appella¬ 
tione contineri dicimus. 


D. xx. 2. 4; D. xx. 1. 


7. The actio Servians and the actk 
quasi-Serviana also called hypothecaria. 
equally take their lise from the pr«- 
tor’s jurisdiction. The actio Serviana 
is brought to get possession of the 
effects of a farmer which are held as a 
pledge to secure the rent of the land. 
The actio quaei-Serviana is that by 
which creditors sue for things pledged 
or mortgaged to them: and, as regards 
this action, there is no difference between 
a pledge and a hypotheca; for the two 
terms are indiffei'enty applied to any¬ 
thing which the debtor and creditor 
agi-ee shall be bound as security for the 
debt; but in other points there is a dis¬ 
tinction between them. The term pledge 
is properly applied to a thing which has 
actually been delivered to a creditor, 
especially if the thing be a moveable; the 
term hypotheca means anything bound 
by simple agreement without delivery. 

7. 5. 1; D. xiii. 7. 9. 2. 


We have already given a slight sketch of the jus pignoris , and the 
relative position of the creditor and debtor, at the end of the fifth Title 
of the Second Book. The interest of the creditor was not thought 
sufficient to support a vindicate if he lost the thing pledged out of his 
possession, or wished to get the thing subjected to a hypotheca into his 
possession; but a praetorian action enabled him to effect this. The 
actio Serviana mentioned in this paragraph was given to enforce the 
claim of the landlord to the farming instruments, which, without any 
special agreement were considered, in law, to be held as a pledge for 
the rent of the farm, and the actio quasi-Serviana was an extension of 
this, giving a means to every creditor of enforcing his right to anything 
pledged or mortgaged. Both actions were in factum. 

Maxims si mobilis sit. An immoveable might of course be given in 
pledge; but it would generally happen that things given in pledge 
were moveables. 

A thing subjected to successive hypothecs belonged, as we have said 
in treating of the real right given by the jus pignoris (Bk. ii. Tit. 5), to 
the person in whose favor the first hypotheca was constituted. If, 
therefore, a creditor, whose hypotheca was subsequent, brought the actio 
quasi-Serviana against a creditor whose hypotheca was prior, he would 
be repelled by an exception. (C. viii. 18. 6.) 


8. In personam quoque actiones ex 8. Thei'e are also personal actions 
sua jurisdictione propositas habet prae- which the praetor has introduced in the 
tor, veluti de pecunia constituta, cui aim- exercise of his jurisdiction, as, for in- 
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ilis videbatur receptitia. Sed ex nostra 
constitutione, cum et si quid plenius ha- 
beat, hoc in actionem pecuniae constitu¬ 
te transfusum est ea quasi supervacua 
jussa est cum sua auctoritate a noetris 
legibus recedere. Item prsetor propos- 
uit de peculio servorum filiorumque Ca¬ 
millas, et ex qua quaeritur an actor ju- 
raverit, et alias complures. 


stance, the action de pecnnia constitute, 
which that called receptitia much resem¬ 
bled. But the actio receptitia has been 
rendered superfluous by all its advan¬ 
tages being transferred to the actio pe- 
curncp constitute , and has, therefore, by 
one of our constitutions, lost its author¬ 
ity, and disappeared from our legisla¬ 
tion. The prsetor has likewise intro¬ 
duced an action concerning the peculiunt 
of slaves, and of filiifamiliarum, an ac¬ 
tion in which the question is tried, wheth¬ 
er the plaintiff has made oath, and many 
others. 


C. iv. 18. 2, pr. and 1 


9. De constituta autem pecunia cum 9. The actio de constitute pecunia may 
omnibus agitur quicumque pro se vel be brought against any peison who has 
pro alio soluturos se constituerint, nulla engaged to pay money, either for him- 
scihcet stipulation interposita; namalio- self or another, without having made a 
quin, si stipulanti promiseiint, jure stipulation; for, if he has promised a 
civili tenentur. stipulator, he is bound by the civil law. 

D. xiii. 5.14. 3. 


The actio de constituta pecunia was an action by which the praetor 
enforced a mere pact or agreement (not a stipulation, for then the 
action would have been ex stipulatu) by which a person promised again 
what he already owed, or promised what another owed, fixing the time 
for payment. This agreement (ccnstitutum) did not operate as a nova¬ 
tion, and was enforced as subsidiary to the main contract. The actio 
de constituta pecunia could only be brought within a year, and only 
applied to things which could form the subject of a mutuum , i.e. things 
qucB nvrnero , pondere , mensurave constant. The pecunia was said to be 
constituta because it was agreed to be paid on a particular day. The 
actio receptitia was an action given against bankers ( argentarii ) who 
promised to satisfy the demands of p creditor of one of their customers. 
This creditor was said recipere diem, to have a day fixed by the banker 
for payment of his claim, and hence the action was called receptitia. 
The mere promise of the banker was considered enough to ground an 
action on, an exception to the ordinary rules of the civil law which 
must have grown out of the peculiar character of a banker's business. 
What the civil law confined to bankers only the praetor extended 
to every one alike; and whenever any one who owed a debt to another 
or had funds of another in his hand, promised to pay the money owed 
by or deposited with him on a particular day, the praetor gave the 
action de constituta pecunia to enforce the fulfilment of the promise. 

Justinian abolished the actio receptitia , and invested the actio de can - 
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stituta pecunia with privileges which had before belonged exclusively 
to the actio receptitia ; for he made it perpetual, and he allowed it to be 
brought whatever was the nature of the thing promised. (C. iv. 18. 2.) 

The pact to pay might be advantageous to the creditor, if it was the 
debt of another that was agreed to be paid, or if the antecedent obliga¬ 
tion was only a natural one, or if the time in which the original debt 
could be sued on was on the point of expiring. 

10. Actiones autem de peculio ideo 10. The praetor has introduced actions 
adversus p&trem dominumve compara- de peculio against fathers and masters, 
vit praetor, quia licet ex contractu filio- because, although they ai*e not, accord- 
rum servorumve ipso jure non tenean- ing to the civil law, bound by the con- 
tur, aequum tamen est peculio ten us, ti*acts of their children and slaves, yef 
quod veluti patrimonium est filiomm they ought in equity to be bound to the 
filiarumque, item servorum, condemnari extent of the pectUium, which is a kind 
eos. of patrimony of sons and daughters, and 

of slaves. 

D. xv. 1. 47. 6. 


Actions de peculio , are treated of in par. 4 of next Title. 


11. Item si quis, postulante adversa- 
rio, juraverit deberi sibi pecuniam quam 
peteret, neque ei solvatur, justissime ac- 
commodat ei talem actionem, per quam 
non illud quaeritur an ei pecunia debea- 
tur, sed an juraverit. 


11. Also, if any one, when called upon 
by his adversary, makes oath, that the 
debt which he sues for is due and un¬ 
paid, the praetor most justly grants him 
an action, in which the inquiry is not 
whether the debt is due, but whether 
the oath has been made. 


D. xiL 2. 3. 5. 2. 


Either party might challenge the other to swear to the truth of his 
statement. This was done out of court, and if the party challenged 
took the oath, his statement could no longer be impugned by the per¬ 
son who had challenged him. For instance, if the creditor, being t chal¬ 
lenged, swore that the debt was due, the debtor was obliged to pay. 
The only question, therefore, which could be subsequently referred to a 
court of justice was whether the oath had or had not been taken, 
inquiry into which circumstance was made under an actio in factum 
given by the praetor. 


12. Poenales quoque actiones bene mul- 
tas ex sua jurisdictione introduxit; velu¬ 
ti adversus eum qui quid ex albo ejus 
corrupisset, et in eum qui patronum vel 
parentem in jus vocasset, cum id non 
impetrasset; item adversus eum qui vi 
exemerit eum qui in jus voc&retur, cu- 


12. The praetor has also introduced 
many penal actions by virtue of his ju¬ 
risdiction. As, for instance, against a 
person who has damaged any part of 
the praetor’s album; against those who 
summon before the praetor their patron 
or father without previous permission’ 
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jusve dolo alias exemerit, et alias innu- from the proper magistrate; against 
merabiles. those who cany away by force any one 

summoned to appear before the praetor, 
or fraudulently induce a third person to 
caiTy him off; and very many other ac¬ 
tions. 

Gai. iv. 46. 

The album was the tablet suspended in the forum, containing the 
ordinances of the praetor. Any attempt to injure or deface it was pun¬ 
ished by an action de albo corrupto. (D. ii. 1. 7. pr.) 

The descendant or freedman who summoned before a magistrate (in 
jus) his ascendant or patron without the permission of the praetor, was 
Uable to an action termed de parente aut patrono in jus vocato. (Gai. 
iv. 46.) 

The actio de in jus vocato vi exempto was given against a person who 
rescued with violence any one who, after disobeying a notice to appear 
in jure , was being forcibly conveyed before the magistrate. The 
penalty was a sum equivalent to that which the plaintiff would have 
received from the action he had commenced against the person rescued, 
while this person rescued remained still liable to the action he had 
been summoned to answer. The actions under all the heads mentioned 
in this paragraph were in factum. (D. ii. 7. 5.1.) 

13. Prajudiciales actiones in rem esse 13. Prejudicial actions seem to be real 
videntur; quales sunt per quas quaeritur actions ; such are those by which it is 
an aliquis liber, an libertus sit, vel de inquired whether a man is bora free* or 
partu agnoscendo. Ex quibus fere una has been made free; whether be is a 
ilia legitimam causam babet, per quam slave, or whether he is the offspring of 
quseritur an aliquis liber sit: cetera ex his reputed father. But of these, that 
ipsius pratoris jurisdictione substantiam alone by which it is inquired whether a 
capiunt. man is free, belongs to the civil law. 

The othere spring from the prators 
jurisdiction. 

„ Gai. iv. 44; C. viii. 47. 9. 

The object of a prcejudicialis actio was to ascertain a fact, the estab¬ 
lishing of which was a necessary preliminary to further judicial pro¬ 
ceedings. (See Introd. par. 104.) Such actions differ from actions in 
rem, because in an actio prcejudicialis no one is condemned, only the facts 
ascertained; but they are said in the text to resemble actions in rem , 
because they were not brought on any obligation, and because in the 
intentio , which indeed composed the whole formula in this case, no 
mention was made of any particular person. 

Questions of status, such as those of paternity, filiation, patronage, 
and the like, were most commonly the subjects of actiones prwjudiciaJles, 
but were by no means the only ones. We hear of others, such as 
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quanta dos sit (Gai. iv. 44); an res de qua agitur major sit centum sester- 
tus; an bona jure venierint. (D. xlii. 5. 30.) 

The liberalis causa , the suit in which the status of a supposed slave 
was ascertained, was originally nothing else but vindicatio. The per¬ 
son called the aseertor libertatis claimed him, and the master of the slave 
defended his possession. If the decision was in favor of the assertor , 
it was still open to another person to attempt to prove that the subject 
of the suit was really a slave; if the decision was in favor of the 
master, another assertor could bring a fresh suit; but there could only 
be three assertares in all. If the supposed slave was thrice adjudged a 
slave, his status could be no further questioned. Justinian entirely 
altered the action, by allowing the slave himself to claim his liberty, 
and making the first decision final. (C. vii. 16.) 


14. Sic itaque discretis actionibiis, 14. Actions being thus divided, it is 
certum est non posse actoi’em suam rem certain that a plaintiff cannot sue for his 
ita ab aliquo petere, si pai'et eum dai*e own property by such a formula as this, 
oportere ; nec enim quod actoris est, id • If it appears that the defendant ought 
ei dan oportet, quia scilicet dari cui- to give.* For it is not a duty to give the 
quam id intelligitur, quod ita datur ut plaintiff that which is his own. To give 
ejus fiat, nec res quse jam actoris est a thing is to transfer the property in it, 
magis ejus fieri potest. Plane odio and that which is already the property 
furum, quo magis pluribus actionibus of the plaintiff cannot belong to him 
teneantur, effectum est ut, extra pcenam more than it does already. However, 
dupli aut quadrupli, rei recipiend® to show detestation for thieves, and to 
nomine fures etiam hac actione tene- make them liable to a. greater number 
antur si paret eoe dare oportere, quam- of actions, it has been determined, that 
vis sit ad versus eos etiam hsec in rem besides the penalty of double or quad- 
actio per quam rem suam quis esse petit, ruple the amount taken, they may, for 

the recovery of the thing taken, be sub¬ 
jected to the action,. * If it appear that 
they ought to give; * although the party 
injured may also bring the real action 
against them, by which the plaintiff de¬ 
mands the thing as proprietor. 

Gai. iv. 4. 

We have already seen (Tit. 1. 19) that the plaintiff might benefit by 
being allowed to bring a personal instead of a real action as the things 
taken might have perished. But why should the condictio be so shaped 
as described in the text ? The reason was this, the plaintiff, by being 
allowed to frame his action with the word dare , which was technically 
wrong, as this implied to transfer the full ownership, whereas the 
plaintiff remained the owner of the thing stolen, had the advantage, 
under the formulary system, of recovering the sponsio paenalis (Gai. iv. 
171), or wager of one-third of the value of the thing, which was added 
to a* condictio certi. (See Introd. par. 99.) 
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15. Appellamus autem in rem quidem 
actiones, vindicationes ; in personam 
vero actiones quibus dare facere oportere 
intenditur, condietiones. Condi cere enim 
est denuntiare, prisca lingua: mine vero 
abusive dicimus, condictionem actionem 
in personam esse qua actor intendit daii 
eibi oportere; nulla enim hoc tempore 
eo nomine denuntiatio tit. 


15. Real actions are called vindica¬ 
tions ; and personal actions, in which it 
is maintained that something ought to 
be done or given, are called condictions; 
for condicere, in old language, meant 
the same as denuntiare; and it is im¬ 
properly that condiction is now used ad 
the name of the personal action, by 
which the plaintiff contends that some¬ 
thing ought to be given to him, for there 
is no denuntiatio now actually in use. 


Gai. iv. 5. 18. 


Gaius says, * actor adversaria denuntiabat , ut ad judicem capiendum die 
xxx . adesset * (iv. 18). Thus the proper meaning of condictio is the ap¬ 
pointing of a day. 

16. Sequens ilia divisio est, quod 16. Actions may be next divided 
quffidam actiones rei persequendse gratia into actions given to recover the thing, 
comparatae sunt, quaedam poense perse- actions given to recover a penalty, and 
quendae, qusedam mixtae sunt. mixed actions. 

Gai. iv. 6. 

We now come to the third division of actions, that, namely, accord¬ 
ing to the object for which they were brought; they were divided 
under this head into three classes—those in which it was sought to get 
a thing, rei persecutoriw, those in which it was sought to enforce a pen¬ 
alty, and those (mixtee) in which both these objects were united. 


17. Rei persequendffi causa comparatae 
sunt omnes in rem actiones. Earum 
vero actionum quae in personam sunt, 
eae quidem quae ex contractu nascuntur 
fere omnes rei persequendae causa com- 
paratae videntur: veluti, quibus mutuam 
pecuniam vel in stipulatum deductam 
petit actor, item commodati, depositi, 
mandad, pro socio, ex empto vendito, lo- 
cato conducto. Plane si depositi agatur 
eo nomine quod tumultus, incendii, 
ruins, naufragii causa depositum sit, in 
duplum actionem praetor reddit, si modo 
cum ipso apud quern depositum sit, aut 
cum herede ejus ex dolo ipsius agetur: 
quo casu mixta est actio. 


17. For the recovery of the thing are 
given all real actions ; and of personal 
actions almost all those which arise from 
contract, as the action for a sum lent or 
stipulated for, a commodatum, a deposit, 
a mandate, a partnership, a sale, or a 
letting to hire. But when the action on 
a deposit is brought for a thing deposit¬ 
ed by reason of a not, a fire, the fall of 
a building, or a shipwreck, the praetor 
always gives the action for the double 
of the value of the thing deposited, pro¬ 
vided the suit is brought against the de¬ 
positary himself, or against his heir, if 
personally guilty of dolus malus, in which 
case the action is mixed. 


Gai. iv. 7; D. xvi. 3.1.1-4; D. xvi. 3. Id. 

The action against a fraudulent depositary was not in duplum, unless 
the depositor had been forced by fire, shipwreck, the fall of a building, 


Digitized by □ogle 



LIB. IV: TIT. VI. 


523 


or other sudden calamity, to make the deposit. If, without being so 
forced, he had selected the depositary, then the action was only for the 
single value. It was his own fault not to have chosen an honester man. 
(See Bk. iii. Tit. 13. 3.) 


18. Ex maleficiis vero proditse actiones 
ali® t&ntum poenae persequendse causa 
comparat® sunt, all® tam poenae quam 
rei persequendse, et ob id mixta sunt. 
Poenam tantum persequitur quis actione 
furti: give enim manifesti agatur quad¬ 
ruple sive nec manifesti dupli, de sola 
poena agitur, nam ipsam rem propria 
actione persequitur quis, id est, suam 
esse pretens, sive fur ipse earn rem pos- 
sideat sive alius quilibet. Eo amplius, 
ad versus furem etiam condictio est rei. 


18. Actions arising from a delict are 
either for the penalty only, or both for 
the thing: and the penalty, which makes 
them mixed. But, in an action of theft, 
nothing more is sued for than the penal¬ 
ty ; whether, as in manifest theft, the 
quadruple, or, in theft not manifest, the 
double, is sued for, the owner recovers 
the thing itself by a separate action, by 
claiming it as propi*ietor, whether it is 
in the possession of a thief or of any one 
else. He may also bring against the 
thief a condiction for the thing. 


Gai. iv. 8.' 3; D. xiii. 1. 7.1. 


Persons who suffered from crimes had a private action against the 
wrong-doer for compensation, quite apart from, and independent of, the 
prosecution of the offender for his outrage on the laws of society. There 
was, indeed, something more than an exact compensation enforced by 
the private actions; for, by way of penalty, the defendant had often to 
pay two, three, or four times the amount of loss actually sustained, and 
also to give back the thing or its value; but still this penalty was 
given as a punishment for the injury to the individual, and not as a 
punishment for the infraction of public law. 


19. Vi autem bonorum raptorum actio 
mixta est, quia in quadruplum rei per- 
secutio continetur; poena autem tripli 
est. Sed et legis Aquili® actio de dam- 
no injuri® mixta est, non solum si adver¬ 
ting inficiantem in duplum agatur, sed 
interdum et si in simplum quisque agit: 
veluli si quis hominem claudum aut 
luscum Occident, qui in eo anno integer 
et raagni pretii fuerit: tanti enim dam- 
natnr, quanti is homo in eo anno plurimi 
fuerit, secundum jam traditam division - 
em. Item mixta est actio contra eos qui 
relicta sacrosanctis ecclesiis vel aliis 
venerabilibus locis legati vel fideicom- 
missi nomine dare distuleiint, usque 
adeo ut etiam in judicium vocarentur: 
tunc enim et ipsam rem vel pecuniam 
qu® relicta est, dare cornpelluntur, et 


19. An action for goods taken by force 
is a mixed action; because the thing 
taken is included under the quadruple 
value to be recovered by the action ; and 
thus the penalty is but triple. The 
action introduced by the lex Aquilia , for 
wrongful damage, is also a mixed action ; 
not only when brought for double value 
against a man denying the fact, but 
sometimes when the action is only for 
the single value ; for instance, according 
to the distinction previously laid down, 
when a man has killed a slave, who at 
the time of his death was lame, or wanted 
an eye, but within the year, previous to 
his decease, was free from any defect, 
and of great value. The action is also 
mixed which is brought against those 
who have delayed the payment of a lega- 
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aliud tantum pro ^xBna, et ideo in dup- cy, or fideicommtssum, left to our holy 
lum ejus fit condemnation churches, or any other sacred place, un¬ 

til at last they have been summoned be¬ 
fore a magistrate; for then they are 
compelled to give the thing, or to pay 
the money left by the deceased, and in 
addition an equivalent thing or an equal 
sum besides, by way of penalty; and 
thus they are condemned in a double 
amount. 

C. ix. 33.1; D. ix. 2. 23. 3-6; C. i. 3. 46, pr. and 7. 

Interdum si in simplum. An action could be brought in simplum 
under the lex Aq-uilia ;, if the object of the action was not to determine 
whether the defendant liad done the injury, but to fix the sum which 
would be the proper compensation for it. It could not be brought in 
simplum to determine the fact of the defendant having done the injury: 
for if he denied it, the action was in duplum ; if he confessed it, there 
was no need of an action to prove what he confessed. 

Saci'osanctis ecclesiis. The punishment had formerly been enforced in 
the case of all legacies in which a certain sum had been given per dam - 
nationem. (See Bk. iii. Tit. 27. 7.) 

Dare distulerint. Formerly the punishment had only been inflicted 
in case of an absolute refusal of the legacy. (C. i. 3. 46. 7.) 

The use in this paragraph of the word mixta in the sense of 1 brought 
at once to recover a thing and to enforce a penalty,’ seems to have sug¬ 
gested the reference in the next paragraph to actions which were 
mixta in a very different sense, viz. ‘ both real and personal.’. 

20. Qused am actiones mixt&m causam 20. Some actions are also mixed, as 
chimera videntur, tam in rem quarn in being both real and personal; as, for 
personam : qualis est famili® erciscundae instance, the action familia erciscunda, 
actio, quae competit coheredibus de divi- brought between co-heirs for the par- 
denda hereditate $ item communi divi- tition of the inheritance; the action de 
dundo, qua inter eos redditur inter communi dividundo , between partners 
quos aliquid commune est, ut id divida- for the division of things held in com- 
tur; item finium regundorum, quie inter mon; also, the action finiwnregwndorunn.. 
eos agitur qui confines agros habent. In between owners of contiguous estates, 
quibus tribus judiciis permittitur judici, And, in these three actions, the judge, 
rem alicui ex litigatoribus ex bono et following the rales of equity, may give 
®quo adjudicare, et si unius pars prse- any particular thing to any of the par- 
gravare videbitur, eum invicem certa ties to the suit, and then condemn him, 
pecunia alteri condemnare. if he seems to have an undue advantage 

to pay the other a certain sum of monej- 
D. x. 1. 2. 1; D. x. 1. 3 ; D. x. 2. 55. 

These actions, though entirely personal, as being founded on obliga¬ 
tions and brought against particular persons, are here said to seem in 
one aspect like real actions, because they involved not only a condemna - 
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tio, but an adjudicaUo. Particular things were adjudged and given 
over to the parties. Even here, however, the analogy to real actions 
was not very complete, as real actions were always brought for some 
definite thing, ascertainable before the action was brought; but in the 
actions mentioned in the text, the thing to be adjudged was only ascer¬ 
tained by the action. 

As to the formula in these actions, see Introd. sec. 103. In these 
actions no distinction can properly be made of plaintiff and defendant. 
Ulpian says, ‘ Mixta sunt actiones , in quibus utei'que actor est .’ (D. xliv. 
7. 37. 1.) The judge discharged the function assigned him equally 
for the benefit of all persons interested in the subject-matter of the 
action. 

21. Omnes autem actiones vel in aim- 21. All actions are for the single, 
plum concept® sunt, vel in duplum, vel double, triple, or quadniple value; be- 
in triplum, vel in quadruplum ; ulterius yond that no action extends. 

autem nulla actio extenditur. 

D. ii. 8. 3. 

We have now the fourth division of actions, that, namely, according 
to the amount of the condemnation. 

In actions which were in duplum y in triplum , or in quadruplum con- 
cepta , the intentio only contained an estimate of the single value, the 
amount of actual loss, and then in the condemnatio this was doubled, 
tripled, or quadrupled, as the case might be; the word concepta , there¬ 
fore, which properly refers to the intentio , is not very strictly used. 

22. In simplum agitur: veluti ex stipu- 22. The single thing itself, or its sim- 
lationes, ex mutui datione, ex empto pie value, is sued for; as, for example, 
vendito, locate conduct©, mandate, et in cose of a stipulation, a loan, a man- 
denique ex aliis compluribus causis. date, a sale, a letting to hire, and in 

numberless other cases. 


If a person stipulated that in a certain case his debtor should give 
him double or triple of the value of the sum owed, the action brought 
to enforce the stipulation would still be in simplum concepta. It would 
be the agreement, and not the action, which would double or triple the 
sum to be paid. 


23. In duplum agimus; veluti fiirti 
nec manifest!, damni injuries ex lege 
Aquilia, deposit! ex quibusdam casibus; 
item servi corrupti, quae competit in 
earn cujus hortatu consiliove servus 
alienus fugerit, aut contumax ad versus 
dominum factus est, aut luxuriose vivere 
cceperit, aut denique quolibet modo de- 
terior factus sit. In qua actione etiam 


23. The double value is sued for; as, 
for example, in an action of theft not 
manifest, of wrongful injury by the lex 
Aquilla, and, in certain cases, in an 
action of deposit. Also in an action on 
account of the corruption of a slave 
brought against him by whose advice or 
instigation the slave has tied from his 
master, has grown disobedient towaitls 
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earum rerum quas fugiendo semis ab- him, become dissolute in his habits, or 
stulit, aestimatio deducitur. Item ex been made in any manner woi'se; and, 
legato quod venerabilibus locis relictum in this action, an estimate is also to be 
eat, secundum ea quae supra diximus. made of whatever things the slave has 

stolen fi*om his master before his flight. 
An action also for the detention of a 
legacy, left to a sacred place, is brought 
for double value, as we have before 
remarked. 

Gat. iii. 190; Gai. iv. 9. 171; T>. xvi. 3. 1. 1; D. xi. 3.1; C. i. 3. 46. 7. 

Depositi ex quibusdam cambm, i.e. when made under the pressure of 
a sudden calamity. See note on par. 17. 

24. Tripli vero, cum quidam majorem 24. The triple value is sued for when 

verse sestimationis quantitatem in libello any person inserts a greater sum than is 
conventions inseruit, ut ex hac causa due to him, in his statement of demand, 
viatores, id est executores litium, am- so that the viatores, that is, the officers 
pliorem summam sportularum nomine of suits, exact a larger sujp as their fee. 
exegerint: tunc enim id quod propter In this case the defendant may obtain 
eorum causam damnum passus fuerit from the plaintiff the triple value of the 
reus, in triplum ab actoie consequetur, loss he has sustained by giving the fee, 
ut in hoc triplo et simplum in quo dam- but the amount properly expended in 
num passus est, connumeretur. Quod the fee is included in the triple value, 
nostra constitutio induxit, quae in nostro Thus, a constitution inserted in our Code 
Codice fulget, ex qua dubio procul est has established, on which constitution, 
ex lege condictitiam emanare. without doubt, a statutory condition 

may be grounded. 

C. iii. 10. 2. 2. 

In the old law there had been other actions in triplum, as those furti 
concepti and furti oblati. (Gai. iii. 191; see Tit. 1. 4, of this Book.) 
The action, of which Justinian speaks in this paragraph, had been 
substituted by him for the penalty of entirely losing all right of action, 
to which a plaintiff who sued for more than was due to him had been 
liable. 

The libdlus conventionis in the system of civil process obtaining in the 
Lower Empire, was the notification of an action and its grounds 
delivered by a bailiff of the court (executor) to a defendant, who, on the 
receipt of it, had to give security for his appearance before the judex. 
It thus, in the extraordinaria judicia, replaced the old vocatio in jus. 
Condictio ex lege is literally ‘ a condiction under a statute.’ 

25. Quadrupli, veluti furti manifesti: 25. The quadruple value is sued for, 

item de eo quod metus causa factum sit, as, for example, in an action for manifest 
deque ea pecunia quae in hoc data sit, ut theft, in an action quod metus causa , and 
is cui datur calumniae causa negotium an action relating to money given to any 
alicui faceret, vel non facerit. Item ex one to set on foot, or to desist from, a 
lege condictitia a nostra constitutione vexatious suit. The statutory condiction 
oritur, in quadruplum condemnationem is also for the quadruple value, which is 
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imponens iis executoribus litium, qni 
contra constitutionis normam a reis quid- 
quam exegerint. 


established in our constitution agains 
those officers of suits, who demand any¬ 
thing from the defendant, contrary to 
the regulations of the constitution. 


Gai. Hi. 189; D. iv. 2.14. 1; D. iii. 6. 1; C. iii. 2. 4. 


Be ea pecunia qua datur. Titius is bribed by some one to institute a 
vexatious suit, or he threatens to bring a vexatious suit, and the person 
tie threatens pays him not to bring it. In either case an action in 
quadruplum lies against him. 


26. Sed furti quidem nec manifesti 
actio, et send corrupti, a ceteris de qui- 
bus simul locuti sumus eo differunt, quod 
hse actiones omnimodo dupli sunt; at 
ill®, id est, damni injuri® ex lege Aquilia 
et interdiun depositi inticiatione dupli- 
cantur, in confitentem autem in simplum 
dantur. Sed ilia quse de iis competit 
quae relicta venerabilibus locis sunt, non 
solum inficiatione duplicatur, sed etiam 
si distulerit relicti solutionem usquequo 
jussu magistratuum nostrorum conveni- 
atur; in confitentem vero, et antequam 
jussu magistratuum conveniatur solven- 
tem, simplum redditur. 


26. But an action of theft not manifest, 
and an action on account of a slave cor¬ 
rupted, differ from the others, which we 
have placed under the same head, in that 
they are always brought for double the 
value; but the others, that is, the action 
given by the lex Aquilia for a wrongful in¬ 
jury, and the action of deposi Winder pres¬ 
sure, are bi-ought for the double value in 
case of denial; but if the defendant con¬ 
fesses, the single value only can be re¬ 
covered. In actions brought for things 
given to sacred places, double is recov¬ 
ered, not only on the denial of the defend¬ 
ant, but also on payment being delayed 
until a magistrate orders an action to be 
brought; but it is the single value only 
that can be recovered, if the debt be 
acknowledged and paid before such an 
order is given. 


Gai. iv. 9. 171.173; C. i. 3. 46. 7. 


27. Item actio de eo quod metus causa 
factum sit, a ceteris de quibus simul 
locuti sumus eo differt, quod ejus natura 
tacite continetur, ut qui judicis jussu 
ipsam rein acton restituat, absolvatur. 
Quod in ceteris casibus non ita est sed 
omnimodo quisque in quadruplum con- 
demnatur; quod est et in furti manifesti 
actions. 


D. iv. 2. 


27. The action quod metus causa dif¬ 
fers also from the other actions included 
under the same head, because it is tacitly 
implied in the nature of this action, that 
a defendant, who, in obedience to the 
command of the judge, restores the 
things taken, ought to be acquitted; in 
all the other actions, on the contrary, 
the defendant must always be condemned 
to pay the fourfold value, as, for instance, 
in the action of manifest theft. 

14.1. 4. 


The actio quod metus causa was given to a person who had, while 
under constraint from the fear of actual or threatened violence, alienated 
anything, created real rights, or entered into an obligation. The 
action was, as the text informs us, arbitraria. (See Introd. sec. 106.) 
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28. Actionum autem quaedam borne 28. Again, some actions are bonce fidei, 
fidei sunt, quffidam stricti juris. Bon® some ai*e stricti juris. Of those bonce 
tidei sunt hie: ex empto vendito, locato fidei there ai-e the following:—the actions 
conducto, negotioram gestoinm, man* empti and venditi , locati and conduct i, 
dati, depositi, pro socio, tutel®, commo- negotiorum gestorum ; those brought on 
dati, pigneratitia, famili® erciscund®, a mandate, deposit, partnership, tute- 
communi dividundo, prescripts verbis lage, loan, or pledge ; the action families 
quae de aestimato proponitur, et ea quae erciscunda ;; that communi dividundo; 
ex permutatione competit, et hereditatis the action praiscriptis verbis , arising from 
petitio. Quamvis enim usque ad hue a commission to sell at a fixed price, or 
incertum erat, sive inter bon® fidei judi- an exchange; and the demand of an in* 
cia connumeranda sit hereditatis petitio, beritance. For, although it was, till 
sive non, nostra tamen constitutio aperte recently, doubtful whether this last ac- 
eam esse bon® fidei disposuit. tion should be included among those 

bonce fidei, our constitution has clearly 
decided that it is to be included among 
them. 

Gai. iv. 62; C. iii. 31. 12. 3. 

We here enter on the fifth division of actions, that, namely, according 
to the powers given to the judge, and according to which they are 
divided into actiones bona fidei , actiones stricti juris 9 and actiones arbir 
trarice. 

In actions bonce fidei , the words ex bona fide , or some equivalent ex¬ 
pression, were permitted to be added to the formula, so that the 
intentio , which was always incerta , ran, quicquid dare , or facere, or 
preestare oportet ex bona fide . The actions in which this was permitted 
were all praetorian. Justinian here gives a list of them; and probably, 
though not quite certainly, the list is meant to be a complete one. The 
principal effects of this addition to the formula were:—(1) That all 
circumstances tending to show dolus malus were taken into considera¬ 
tion, without an exception doli mali being inserted. (D. xxx. 84. 5.) 

(2) Every assistance which the consideration of customs and common 
use could give to the determination of the particular question was 
permitted to affect the decision of the judge. (D. xxi. 1. 31. 20.) 

(3) The judge would notice any counter claims which the defendant 
might have arising out of the same set of circumstances which gave 
rise to the action of the plaintiff (Gai. iv. 63), and would provide for 
future contingencies, as e.g., in an action pro socio , he met the case of 
one partner having taken on himself liabilities not as yet enforceable. 
(D. xvii. 2. 38. pr.) (4) And, lastly, interest was due on the thing 
withheld from the time it ought to have been given. (D. xxii. 1. 
32. 2.) 

In the the actions stricti juris , the judge was obliged to adhere 
strictly to the principles of the civil law. Dolus malus, or counter 
claims, could not be taken into consideration unless exceptions were 
inserted bringing them before the notice of the judge. And interest 
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could not generally be claimed from before the time of the litis contes¬ 
tation except by special stipulation. (D. xii. 1. 31.) It was the actions 
derived from the jus civile, i.e. real actions and conditions, that were 
s tricti juris . That a real action should, as in the case of the petitio 
kereditatis, be bones fidei, was quite an exception. But the petitio here- 
ditatis had characteristics which allied it with personal actions, habet 
preestationes quasdam personates . (D. v. 3. 25. 18.) It could only be 
brought against those who possessed an inheritance (1) pro herede, i.e. 
as heir or bonorum possessor , or (2) pro possessore. Pro possessore possidet 
presdo qui interrogate cur possideat , responsurus sit quia possideo , i.e. a 
possessor who does not pretend to justify his possession by any legal 
title. (D. v. 3. 11 and 12.) And not only was the petitio kereditatis 
thus personal in the sense of being limited to two classes of persons, 
but it had some of the consequences of a personal action. By it the 
plaintiff could recover from the possessor moneys he had derived from 
the inheritance, and it could be brought against debtors of the 
deceased to make them pay what they owed to the inheritance in case 
those debtors clamed to retain their debts as being the right heirs. 
(D. v. 3. 13. 15; D.w. 3. 42.) The jurists had been divided on the 
point whether in a petUio kereditatis cognizance could be taken of dolus 
malus without an exceptio. Justinian decided that it could, the action 
being treated as one bonce fidei. 

Actiones arbitrarue are treated of in paragr. 31. 

An action preescriptis verbis, otherwise in factum prwscriptis verbis , or 
civilis in factum, was, as we have elsewhere said, an action in which 
at the head of the formula were placed words stating the facts giving 
rise to a contract which did not come under any of the heads of con¬ 
tracts bearing a particular name. Of these actions, which were always 
bonce fidei and in jm concepts, the two mentioned in the text are only 
examples. In the contract permutatio , each party made a contract re , 
i.e. by depositing the thing bartered with the other; but the thing 
given was not given as a mutuum , a commodatum , a depositum , or a 
pignm, and therefore the circumstances had to be stated specially. 
The action de cestimato was given when a thing was entrusted to 
another to sell for a certain sum; the agent being permitted to retain 
all he received above that given, and to give back the thing if he 
could not obtain the price fixed. This was not precisely a locatio , a 
societas , or a mandatum , and therefore the action was given in the 
form of one proescriptis verbis . (See Bk. iii. Tit. 13. 2.) 

29. Fuer&t an tea et rei uxorias actio 29. Formerly, the action rei uxorics 
una ex bone fidei judiciis. Sed cum was included among the actions bonce 
pleniorem esse ex stipulatu actionem fidei; but finding the action ex stipur 
invenientes, omne jus quod res uxoria latu to be more advantageous, we have, 

34 
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ante habebat, cum multis divisionibus 
in actionem ex stipulatu quae de dotibus 
exigendis proponitur, transtulimus: 
merito rei uxoiiae actione sublata, ex 
stipulatu quae pro ea introducta est, 
naturam bonae fidei judicii tantum in 
exactione dotis meruit, ut bonae fidei 
sit; sed et tacitam ei dedimus hypothe- 
cam. Praeferri autem aliis creditonbus 
in hypothecis tunc censuimus, cum ipsa 
mulier de dote sua experiatur, cujus 
solius providentia hoc induximus. 


while establishing many distinctions, 
transferred to the action ex stipulatu, 
when given for the rocoveryof marriage 
portions, all the effects before attaching 
to the action rei uxorice; the actio rei 
uxorice being then reasonably done away 
with, the action ex stipulatu, by which 
it is replaced, naturally assumed the 
character of an action bona fidei, but 
assumed it only when brought for the 
recovery of a marriage portion. We 
have also given the wife an implied 
mortgage, but when we prefer her to 
mortgagees, we do so only whenever she 
herself sues for her marriage portion. 
For it is to her personally that we grant 
the privilege. 


D. iv. 5. 8; C. v. 13; C. viii. 18, 12. 1. 


In order to enforce the restitution of a marriage portion, the actio 
rei uxorice was given ; bat sometimes the wife or other person entitled, 
not content with the remedy, stipulated with the husband for the 
restitution, and thus secured the power of bringing an action ex 
stipulatu. 

In the actio rei uxorice, which was an action bonce fidei, the husband 
could, for different reasons, make certain deductions in his restitution 
of the dos. He had three years in which to make restitution of all 
things, quae numero, pondere, mensurave constant; he could oppose to 
the action the beneficium competentice, that is, he was only condemned 
to pay quantum facere potest; and he could deduct the useful as well 
as the necessary expenses he had incurred in managing the dotal 
property. (See paragr. 37.) The wife could not transmit the action 
to her heirs, and if her husband was deceased, and she had tanefited 
by his testament, she could not both accept the gift under the testa¬ 
ment, and also ask for the restitution of her portion, but was obliged 
to abandon either the one advantage or the other. (Ulp. Reg. 6.) 

None of these drawbacks attended the action ex stipulatu. There 
could be no deductions, no delay in payment, no regard to the hus¬ 
band’s power to pay. The action passed to the heirs of the wife, and 
she could take, in addition, anything given her by her husband’s testa¬ 
ment. 

Justinian united the two actions into one. However the dos might 
have been given, and whether there had really been any stipulation to 
restore it, a tacita stipulate was, in every case, to be supposed. The 
actio rei uxorice was to be abolished, and all actions for the restitution 
of a marriage portion to be brought ex stipulatu. But then, this action 
was treated, as one bonce fidei, and produced most of the advantages 
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'which the husband had enjoyed under the actio rei uxotUb. He had 
a year in which to restore all moveables; he could claim the beneficium 
competenticb , and might deduct the necessary expenses he had been put 
to. (See paragr. 37.) Lastly, in order to make the position of the 
wife more secure, Justinian gave her an implied mortgage on the 
effects of her husband, taking priority over all other incumbrances—a 
privilege, however, personal to herself. (C. iv. 13.) 


30. In bon® fidei autem judiciis libera 
potestas permitti videtur judici ex bono 
et sequo ®stimandi, quantum actori res- 
stitui debeat: in quo et illud continetur 
ut si quid invicem praestare actorem 
oporteat, eo compens&to in reliquum is 
cum quo actum est, debeat condemnari. 
8ed et in strictis judiciis ex rescripto 
divi Marci, opposita doli mali excep- 
tione compensatio inducebatur. Bed 
nostra constitutio eas compensationes 
qn® jure aperto nituntur, latius intro- 
duxit, ut actiones ipso jui*e minuant, sive 
in rem sive in personam, sive alias quas- 
cumque: excepta sola deposit! actions, 
cui aliquid compensations nomine op- 
poni satis impium esse eredidimus, ne 
sub pr®textu compensations deposita- 
rum rerum qnis exactione defraudetur. 


30. In all actions bonce fidei full power 
is given to the judge to determine, ac¬ 
cording to the rules of equity, how much 
ought to be restored to the plaintiff; 
whence it follows that when the plaintiff 
also is found to be indebted to the de¬ 
fendant, the debtor ought to be allowed 
to set off the sum due to him, and to be 
condemned only to pay the difference. 
Even in actions stricti juris, a rescript 
of the Emperor Marcus permitted a set¬ 
off to be claimed, by opposing the ex¬ 
ception of fraud; but our constitution, 
when the debt due to the defendant is 
evident, has given a greater latitude to 
claims of set-off; for now actions, real 
or peisonal, or of whatever kind, ai*e 
ipso jure reduced by the claim, with the 
exception only of the action of deposit, 
against which we have not judged it 
proper to permit any claim of set-off to 
be made, lest under this pretence any 
one should be fraudulently prevented 
from recoveiing the thing deposited, 
pr. and 1 ; C. iv. 34. 1\. 


Gai. iv. 61; C. iv. 31. 14, 


The subject of compensatio will be treated of more fully under 
paragr. 39. 


31. Praterea quasdam actiones arbitra- 
rias, id est, ex arbitrio judicis pendentes, 
appell&mus: in quibus, nisi arbitrio ju¬ 
dicis is cum quo agitur actori satisfaciat, 
veluti rem restitu&t, vel exhibeat, vel 
solvat, vel ex noxali causaservum dedat, 
condemnari debeat. Bed ist® actiones 
tam in rem quam in personam inveniun- 
tur: in rem, veluti Publiciana, Berviana 
de rebus coloni, quasi Berviana qu® 
etiam hypothecaria vocatur; in perso¬ 
nam, veluti quibus de eo agitur quod 
aut metus causa aut dolo malo factum 
est, item cam id quod certo loco pro- 


31. Some actions, again, are called 
arbitrary, as depending upon the arbi - 
trium of the judge. In these, if the 
defendant does not, on the order of the 
judge, give the satisfaction awarded by 
the judge, and either restore, exhibit, 
or pay the thing, or give up a slave 
that has committed an injury, he ought 
to be condemned. Of these arbitrary 
actions some are real and some personal: 
real, as the actions Publiciana, Serviana, 
and quasi-Serviana, also called hypothe¬ 
caria; personal, as those by which a 
suit is commenced on account of Some- 
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missum est petitur; ad exhibendum 
nnoque actio ex arbitrio judicis pendet. 
In his enim actionibus et ceteris simili- 
1 ms permittitur judici ex bono et aequo, 
secundum cujusque rei de qua actum est 
mituram, sestimare quemadmodum ac- 
tori satisfieri oporteat. 


thing* done through fear or fraud, and 
that for which something was promised 
to be paid at a particular place; the 
action ad exhibendum also depends on 
the arbitrium of the judge: in these 
actions, and others of a like nature, the 
judge may determine, according to the 
principles of equity and the circumstan¬ 
ces of the particular case, the satisfac¬ 
tion which the plaintiff ought to receive. 


D. vi. 1. 68; D. iv. 2. 14. 4 % D. xiii. 4. 4. 1; D. x. 4. 3. 9 ; D. xx. 1.16. 3; 

D. iv. 3. 18. 


In the aciiones arbitrarice the judge was instructed only to condemn 
the defendant in a sum of money, if he did not satisfy the demand of 
the plaintiff, supposing that demand was well-founded. When, there¬ 
fore the judge had ascertained the validity of the plaintiff’s claim, he 
issued an order {arbitrium) to the defendant, and at the same time con¬ 
demned him to pay, in case of his refusal, a sum proportionate to the 
value of what was claimed, quanti ea res erit. This was fixed, if the 
defendant, when ordered to restore a thing, falsely stated that he had 
not the thing in his possession, by the plaintiff himself, who stated on 
his oath (D. xii. 3. 5) the amount he considered fairly due to him as 
compensation; otherwise the judex fixed the amount according to the 
circumstances of the case. Probably, though this is a point on which 
there is a divergence of opinion, the manus mUitaris was employed, by 
the direction of the judge, to put the plaintiff in possession, when the 
defendant falsely stated that it was not in his possession, or when the 
defendant, after being condemned, would neither pay the amount fixed 
nor restore the thing. (D. vi. 1. 68.) 

Actions in rem were enforced by being made arbitrarice , and all 
actions in rem were so enforced. (See Tit. 17. 2.) In real actions the 
satisfaction ordered by the judge was to restore the thing. In the 
actio fServiana and quasi-8erviana , the arbitrium was alternative, and 
the defendant was ordered either to give up the thing pledged, or to 
pay the debt. (D. xx. 1. 16. 3.) It is to this case that the words 
‘ cel solved ’ in the text refer. When the thing claimed was restored, 
the condemnatio might still be made available for the fructus. (D. vi. 
1. 68.) Among personal actions, those quod metus causa , de dolo malo y 
and ad exhibendum were arbitrarice , because they were brought vir¬ 
tually to have something restored or exhibited. The action de eo 
quod cerlo loco promissum est was made arbitraria , for the peculiar reason 
mentioned below. • 

With respect to the actio quod metus causa , see paragr. 25 and 27. 
The actio de dolo malo was given to avoid the consequences of a dolus 
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mains , but only when there was no other means of avoiding them (D. 
iv. 3. 1, 2); it was in simplum; it subjected the defendant, if con¬ 
demned, to infamy, and had to be brought within a year, (D. iv. 3. 29.) 

As will be found from Tit. 12. 2, in every action the defendant was 
to be absolved if, before sentence was given, he satisfied the demands 
of the plaintiff. 

Cum id quod certo loco promissum est petitur. When a contract was 
made in which it was agreed that payment should be made at a par¬ 
ticular place, the creditor could not demand payment anywhere else. 
If he did, he asked for more than was his due, and was subject to the 
consequences of a pluris-petUio. (See paragr. 33.) Supposing, indeed, 
the action brought on the obligation was one bonce fldei , or had an in- 
tentio incerta , as being for an undetermined object, then, as the judge 
would take into account all the circumstances of the case, and allow 
the defendant the benefit of whatever difference being sued in a 
wrong place could be supposed to make to him, the consequence of 
this pluris-petitio would be immaterial. But if the action was stricti 
juris and for a thing certain, the plaintiff could not have brought it 
elsewhere than in the place named without incurring the consequence* 
of a plus-petitioy had not the praetor come to his relief and given him 
the actio arbitraria mentioned in the tqxt. By this action the creditor 
was allowed to sue in the wrong place, but the praetor compensated the 
debtor by giving him an advantage. The action was made arbitraria , 
and the debtor was ordered to pay what the creditor claimed, or to give 
security that it would be paid in the place where due. If he did not 
do this, then in the condemnatio the judex fixed an amount in which 
the advantage it might have been to the debtor to have paid in the 
particular place was taken into consideration. (See paragr. 33.) The 
praetor, however, perhaps only allowed the creditor to take advantage 
of this action if the defendant absented himself from the place where 
the payment ought to have been made (D. xiii. 4. 1), and then the 
creditor could bring this action either at Rome or in any place where 
the defendant had a domicile, or in any place where the defendant 
consented to appear. (D. v. 1. 19. 4.) 

32. Curare autem debet judex ut 32. A judge ought, as much as possible, 
i mnimodo, quantum possibile ei sit, to take care that his sentence awards a 
cert® pecuniae vel rei sententiam ferat, thing or sum certain, even though the 
eiiam si de incerta quantitate apud eum demand on which he pronounces may 
actum est. have been for an uncertain quantity. 

Gai. iv. 48. 52; C. vii. 4. 17. 

Certce pecuniae rel ret. Before the formulary system the judgment 
might be either to give a thing or to pay a sum of money. Under the 
formulary system the condemnatio >vas always to pay a sum of money. 
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Under the system of judicia extraordinaria a return was made to the 
old law, and the condemnatio might be not only for a certain sum of 
money, but also for any other definite thing, that thus the object of the 
demand might be directly obtained. 

The condemnatio was always certain, even if the action was brought 
for a sum or thing uncertain; the nature of the action might, indeed, 
be such as to give the defendant the choice of two alternatives, and 
the amdemnatio would, of course, correspond; but even then the con¬ 
demnation cannot properly be said to have been uncertain, as it com¬ 
pelled the defendant to choose between two definite things. 


33. Si quis agens in intentione ana 
plus complexus fuerit quam ad eum per- 
tineret, causa cadebat, id est rem amitte- 
bat; nec facile in integrum a prsetore 
restituebatur, nisi minor erat viginti 
quinque annis: huic enim, eicut in aliis 
causis c&usa cognita succuirebatur, si 
lapsus juventute fuerat, ita et in bac 
causa succurn solitum erat. Sane, si 
tarn magna causa jnsti eiTOris intervenie- 
bat, ut etiam constantiseimus quisque 
labi posset, etiam majori viginti quinque 
annis succurrebatur: veluti, si quis 
totum legatum petierit, post deinde pro- 
lati fuerint codicilli quibus aut pai-s 
legati adempta sit, aut quibusdam aliis 
legata data sint. qu® efficiebant ut plus 
petiisse videretur petitor quam dodran- 
tem, atque ideo lege Falcidia legata 
minuebantur. Plus autem quatuor mo- 
dis petitur, re, tempore, loco, causa ; re, 
veluti si quis pro decern aureis qui ei 
debebantur, viginti petierit; aut si is 
cujus ex parte res est, totam earn vel 
majore ex parte suam esse intenderit; 
tempore, veluti si quis ante diem vel 
ante conditionem petierit: qua rations 
enim qui tardius solvit quam solvere de¬ 
beret, minus solvere intelligitur, eadem 
ratione qui praemature petit, plus petere 
videtur. Loco plus petitur, veluti cum 
quis id quod certo loco sibi stipulatus 
est, alio loco petit sine commemoratione 
illius loci in quo sibi dari stipulatus 
fuerit: verbi gratia, si is qui ita stipula¬ 
tus fuerit, Ephesi dare spondes ? Rom® 
pure intendat sibi dare oportere. Ideo 
autem plus petei-e intelligitur, quia 
utilitatem quam habuit promissor si 
Ephesi solveret, adirait ei pura inlen- 


33. Formerly, if a plaintiff claimed in 
his intentio more than his due, he failed 
in his action, that is, he lost the thing 
owing to him, nor was it easy for him to 
get reinstated by the pi*®tor unless he 
was under the age of twenty-five years, 
for in this, as ^rell as in other cases, it 
was usual to aid the plaintiff if it ap¬ 
peared that he had made an error owing 
to his youth. If, however, the reasons 
which betrayed him into the mistake 
were such as might have misled the 
most careful man, relief was given even 
to persons of full age. For example, if 
a legatee had demanded his whole 
legacy, and codicils were afterwards pro¬ 
duced by which a part of it was taken 
away, or new legacies given to other 
persons, so that, the legacies being re¬ 
duced by tbe lex Falcidia, the plaintiff 
appeared to have demanded more than 
three-fourths. A man may demand more 
than what is due to him in four ways— 
in respect to the thing, to the time, to 
the place, and to the cause. In respect 
to the thing, as when the plaintiff, instead 
of ten aurei. which are due to him, de¬ 
mands twenty; or if, although owner of 
but part of some particular thing, be 
claims the whole, or a greater share than 
he is entitled to. In respect to time, as 
when the plaintiff makes his demand be¬ 
fore the day of payment, or before the 
time of the performance of a condition; 
for just as he who does not pay so soon 
as he ought is held to pay less than he 
ought, so whoever makes his demand 
prematurely, demands more than hi* 
due. In l-espect to place, as when any 
person demands that something stipi*» 
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tione. Propter quam c&us&m alio loco 
peienti arbitraria actio proponitur, in 
qua scilicet ratio habetur utilitatis qu» 
promissori competitura fuisset, si iilo 
loco solvei'et: qua utilitas plerumque in 
mercibus maxima invenitur, veluti vino, 
o!eo f frumento, qua per singular re- 
giones diversa habent pretia; sed et pe- 
cnnia numerata non in omnibus re^ion- 
ibus snb iisdem usuris fcenerantur. Si 
quis tamen Ephesi petat, id est, eo loco 
petat quo ut sibi detur stipulatus est, 
pura actione recte agit; idque etiam 
prator monstrat, scilicet quia utilitas 
solvendi salva est promissori. Huic 
autem qui loco plus petere intelligitur, 
proximus est is qui causa plus petit: ut 
ecce, si quis ita a te stipuletur, hominem 
Stichum aut decern aureos dare spondesf 
deinde alterutrurn petat, veluti homi¬ 
nem tanturn aut decern auieos tantum. 
Ideo autem plus petere intelligitur, quia 
in eo genere stipulationis promissoris 
est electao, utrum pecuniam an hominem 
solvere malit; qui igitur pecuniam tan¬ 
tum vel hominem tantum sibi dari opor- 
tere intendit, eripit electionem adversa¬ 
ria, et eo modo suam quideru condition- 
em meliorem facit, adversarii vero sui 
deteriorem: qua de causa tabs in ea re 
prodita est actio, ut quis intendat hom¬ 
inem Stichum aut aureos decern sibi dari 
oportere, id est, ut eodem modo pete ret 
quo stipulatus est- Prate rea, si quis 
genera liter hominem stipulatus sit, et 
specialiter Stichum petat, aut geneialiter 
vmilm stipulatus specialiter Campanum 
petat, aut generaliter purpuram stipula¬ 
tus sit, deinde specialiter Tyriam petat, 
plus petere intelligitur; quia electionem 
advei’sario tollit, cui stipulationis jure 
liberum fuit aliud solvere quam quod 
jHitei-etur. Quin etiam, licet vilissimum 
sit quod quis petat, nihilominus plus pe¬ 
tere intelligitur; quia saepe accidit ut 
promissori facilius sit illud solvero, 
quod majoiis pretii est. Sed haec qui- 
dem antea in usu fuerant. Postea au¬ 
tem lex Zenoniana et nostra rem coer- 
cuit; et si quidejn tempore plus fueiit 
petitum, quid statui oportet, Zenonis 
divas memoriae loquitur constitute. Sin 
autem quantitate vel alio modo plus 
fueiit petitum, onine si quod foi*te dam- 


lated to be deliverod at a particular 
place, should be deliverod at some other 
place, without noticing the place fixed 
by the stipulation ; for example, if, after 
stipulating in these words, 4 Do you 
promise to give at Ephesus ?* any one 
should afterwards bring an action at 
Rome, meroly stating that the defendant 
ought to give. In this case the plaintiff 
would demand more than his due, as he 
would, by his intentio thus. conceived 
simply, deprive the promissor of the 
advantage he might have by paying at 
Ephesus. And it is thus, that an arbitrary 
action is given to a plaintiff demanding 
payment in a place different from that 
agi'eed on, in which action allowance is 
made for the advantage which the debtor 
might have leaped from paying his debt 
in the place agreed on. This advantage 
is generally found to be most consider¬ 
able in the differont kinds of merchan¬ 
dise, as in wine, oil, corn, of which the 
price differs in different places. Money 
itself, again, is not lent everywhere at 
the same interest. But if a man bring 
his action at Ephesus, that is, at the 
place fixed by the stipulation, he may 
validly bring an action conceived simply; 
and this the prator, too, points out, 
because all the advantage the debtor 
will have in paying at the particular 
place is secured to him. To him who 
demands more than his due in regard to 
place, he approaches very nearly who 
demands more than his due in regal'd to 
the cause; as, for instance, if any one 
stipulate thus with you, 4 Do you promise 
to give either your slavfe Stichus or ten 
aurei f* and then demand either the slave 
only, or the money only. He would in 
•this case be held to have demanded 
more than his due, because in such a 
stipulation the promissor has the right 
to choose whether he will give the slave 
or the money. He, therefore, who claims 
either the money only, or the slave only, 
takes away his adversary’s power of 
choice, and thus makes his own condition 
better, and that of his adversary worse. 
An action, therefore, has been given by 
which in such a case the plaintiff main¬ 
tains that either the slave Stichus ought 
to be given him, or the money, and thus 
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num ex hac causa accident ei, contra makes a demand in conformity with the 
quern plus petitum fueiit, commissa stipulation. So, too, if a man stipulates 
tripli condemnations, Bicut supra dixi- generally that wine, or purple, or a slave 
mus, pumatur. be given him, and afterwards sues for 

the wine of Campania, the purple of 
Tyre, or the slave Stichus in particular, 
he is held to demand more than his due, 
for he thus takes the power of election 
from his adversary, to whom it was open 
by the terms of the stipulation to pay 
something different from what is de¬ 
manded. Nay, even if the thing ac¬ 
tually sued for is of little or no value, 
yet the plaintiff is held to claim more 
than his due, because it is often easier 
for the debtor to pay a thing of greater 
value. Such was the law formely in 
use. But the severity of the law on this 
point has been greatly restrained by the 
constitution of the Emperor Zeno, and 
by our own. If more than is due is de¬ 
manded in respect of time, the constitu¬ 
tion of Zeno must be applied ; if in re¬ 
spect of quantity, or in any other way, 
then, as we have said above, the plain¬ 
tiff is to be condemned in a sum triple 
the amount of any loss sustained by the 
defendant. 

Gai. iv. 53; D. iv. 4. 1. 1; D. iv. 4. 7. 4 ; D. iv. 6. 1.1; D. xiii. 4 and foil.; C. iii. 

10 . 1 , 2 . 

Under the system of formula, a plus-petitio or pluris-petitio had the 
effect of making the plaintiff fail entirely in an actio stricti juris , when 
the error was in the intentio , and the intentio was for a thing certain. 
Supposing this were the case, as the formula would run si paret decern 
nummos , etc., condemna , si non absolve , then, if the defendant owed only 
nine nummi , he did not owe ten, and so the judex could not condemn him. 
The plaintiff failed, and having once come in judicio , the litis contesta - 
tio operated as a novation of the cause of action (see Bk. iii. Tit. 29), 
and his original claim being thus cttt away, he was left entirely with¬ 
out remedy, and could take no further proceedings to enfore his demand. 

Of course, if the demand was for a thing uncertain, there could be 
no plus-petitio. If there were an error in the demonstrate , the plaintiff 
was not at all prejudiced. If there were a mistake in the condemnation 
making it more unfavorable to the defendant than it ought to have 
been, it was the defendant who would be prejudiced; but the praetor 
would grant a new formula, and so rectify the mistake. (See Gai. iv. 
53-60, reading in 57, sed (reus cum) iniquam formulam acceperti.) 

Under the system of the judicia extraordinaria a plus-petitio would 
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mean any claim in excess contained in the libeUus conventions. The 
text informs us of the mode in which such a mistake or misstatement 
was punished when the plus-pebtio was not one tempore. If the pits- 
petitio was tempore , i.e. if the plaintiff sued before the proper time, he 
was condemned by the constitution of Zeno (C. iii. 10.1) to wait double 
the time he ought originally to have waited, and to reimburse the 
defendant all expenses ho might have been put to by the action improp¬ 
erly brought. 

Sicut supra diximus refers to the case of the damnum being the exac¬ 
tion of a larger fee by the executor, as mentioned in paragr. 24. 

84. Si minus in intentions coinplexus 34. If a plaintiff includes less in his 
fuerit actor quam, ad eum pertinei-et, intentio than he has a claim to, demand- 
veluti si, cum ei decern deberentur, quin- ing, for instance, only five aurei when 
que sibidari oportere intenderit; aut si, ten are due, or the half of an estate, 
cum totus fundus ejus esset, partem when the whole belongs to him, he runs 
dimidiam suam esse pederit, sine peri- no risk, for the judge may, by the con- 
culo agit. In reliquum enim nihilominus stitution of Zeno, of glorious memory, 
judex adversarium in eodem judicio con- condemn in the same action the adverse 
demnat, ex constitutione divae memoriae party to pay the remainder of what is 
Zenonis. due to the plaintiff. 

Gai. iv. 56; C. iii. 10.1. 3. 

Under the praetorian system, a plaintiff who claimed a less amount 
than was really due to him, could bring another action for the surplus 
if he waited until another praetor came into office. (Gai. iv. 56.) Zeno 
allowed the judex to add the surplus in condemning the defendant. 

35. Si quis aliud pro alio intenderit, 35. When a plaintiff demands one 
nihil eum periclitari placet; sed in eodem thing instead of another, he incurs no 
judicio, cognita veritate, errorem suum risk. For if he discovers the truth, he 
corrigere ei permittimus: veluti, si is is allowed to correct his mistake in the 
qui hominem Stichum petere deberet, same action: as if he should demand the 
Erotem petierit; aut si quis ex testa- slave Eros instead of Stichus, or should 
mento sibi dari oportei'e intenderit, quod claim as due by virtue of a testament, 
ex stipulatu debetur. what is really due upon a stipulation. 

Gai. iii. 55. 

In the time of Gaius, a plaintiff who demanded one thing instead of 
another, lost the action, but could recover the thing really due in a sub¬ 
sequent action. Justinian permitted the mistake to be retrieved in the 
same action, as the text informs us. 


36. Sunt praeterea quaedam actiones 
quibus non solidum quod nobis debetur, 
persequimur, sed modo solidum conse- 
quimur, modo minus, ut ecce, si in pecu- 
lium filii servive agamus: nam si non 
minus in peculio sit quam pei-sequimur, 


36. There are, again, certain actions 
by which we do not always sue for the 
whole of what is due to us, but some¬ 
times for the whole, sometimes for less. 
For example, when a suit is brought so 
as to form a claim against the peeuUvm 
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in solidum dominus paterve condemn a- 
tur: si vero minus inveniatur, eaten us 
condeumat judex, t quatenus in peculio 
sit. Quem&dmodum autem peculium 
intelligi debeat, suo ordine proponemus. 


of a son or a slave, then if the peculium 
is sufficient to answer the demand, the 
father or master is condemned to pay 
the whole debt; but if the peculium is 
not sufficient, he is condemned to pay 
only to the extent of the peculiwm. We 
will hereafter explain, in its proper 
place, how the peculium is to be esti¬ 
mated. 


C. iv. 26. 12. 


We here enter on another division of actions, according to which 
actions, by which the whole of what was due was obtained, are distin¬ 
guished from those by which sometimes the whole, sometimes less than 
the whole, of what was due was obtained. 

37. Thus, too, if a wife brings an ac¬ 
tion for the restitution of her marriage 
portion, the husband must be condemned 
to pay only as far as he is able, i.e. as 
far as his means permit. Therefore, if 
his means admit of his paying the 
whole amount of the portion, he must do 
so; if not, he must pay as much as it is 
in his power to payi The claim of a wife 
for the restitution of her marriage por¬ 
tion may also be lessened by the husband 
having a i*ight to retain something, for 
the husband is permitted to retain a sum 
equivalent to the expenses he has in¬ 
curred about the things given, since the 
marriage portion is by law diminished 
by the amount of all necessary expenses, 
as may be seen in fuller detail in the 
Digest. 

D. xxiv. 3. 12.14; D. xxv. 1. 5. 

The privilege of having the condemnatio reduced, duntaxat in id qua - 
tenus/acere potest , i.e. of being condemned only in an amount which he 
could pay without being reduced to a state of destitution (D. L. 17.173), 
a privilege called by the commentators the beneficium competences , was 
accorded to the defendant in several other cases besides those men¬ 
tioned in the text and in the next paragraph and in paragr. 40. We 
may instance the cases of one brother sued by another, and every case 
arising between man and wife, except claims grounded on delicts. (D. 
Iii. 1. 20.) This privilege was always personal, and (lid not avail either 
heirs or sureties. 

If the debtor subsequently had funds, he had to pay what under the 
bentficium competences he left unpaid. (C. v. 18. 8.) In calculating how 


37. Item, si de dote judicio mulier 
agat, placet eatenus maritum condemnari 
debere quatenus facei'e possit, id est, 
quatenus facultates ejus patiuntur: ita- 
que, si dotis quantitati concurrant facul¬ 
tates ejus, in solidum damnatur; si 
minus, in tan turn quantum facei’e potest. 
Propter retentionem quoque dotis repe- 
titio minuitur; nam ob impensas in 1*68 
dotales factas marito retentio concessa 
est, quia ipso jure necessariis sumptibus 
dos minuitur, sicut ex latioribus Diges- 
,torum libris cognoscere licet. 
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much the debtor could pay, account was only taken of what he possessed, 
without deduction for what he owed, except in the one case of the 
donor, who might deduct his debts. (D. xlii. 1. 19, pr. 1.) 

Propter retentionem dotis. The husband might deduct the amount of 
all necessary expenses incurred in the management of the property 
constituting the marriage portion. If the expenses had been only 
profitably and not necessarily incurred, that is, were utiles, and not 
necessaries , Justinian only allowed the husband to bring an actio man - 
dati, or an actio negotiorum gestorum , to reimburse himself; whereas, 
previously, he had been able to deduct such expenses as well as those 
that were necessaries. (D. L. 16. 79. 1; C. v. 13. 1.) 

38. Sed et si quia cum p&rente suo 38. If any person sues his parent or 

patronove agat, item si sociua cum socio patron, or one party sues another in an 
judicio societat&s agat, non plus actor action of partnership, he cannot obtain 
consequitur quam adversarius ejus fa- a greater sum than his adversary is able 
cere potest. Idem eat, si quis ex dona- to pay. It is the same when a donor is 
tione sua conveniatur. sued for his gift. 

D. xlii. 1.16.19, pr. and 1. 

39. Compensationes quoque opposite 39. When a set-off is opposed by the 

pleramque efficiunt, ut minus quisque defendant to the demand of the plaintiff, 
consequaturquameidebebatur; namque it generally happens that the plaintiff 
ex bono et ffiquo habits ratione ejus, recovers less than what he demands, for 
quod invicem actorem ex eadem causa the judge proceeding on equitable prin- 
praestare oportet, in reliquum eum cum ciples, may deduct from the demand of 
quo actum est condemn&re, Bicut jam the plaintiff whatever he owes under the 
dictum est. same head to the defendant, and may 

condemn the defendant to pay the re¬ 
mainder only, as has been already ob¬ 
served. * 

Gai. iv. 61. 

If the defendant was not only a debtor but a creditor of the plain¬ 
tiff, if he had something owing to him from the plaintiff as well as 
owed something to him, it was evidently the most convenient way that 
he should be allowed to balance one debt against the other (< compensa - 
tio , pensare cum), and only account for the surplus, supposing a surplus 
was still due from him. 

Under the praetorian system, in all actions bones fidei, the judge, who 
could take all the circumstances of the case into his consideration, set 
off as a matter of course any debt due to the defendant from the plain¬ 
tiff in consequence of the same set of circumstances {ex eadem causa) by 
which the debt on which the action was brought became due. (Gai. 
iv. 61.) In one case, however, viz. that of a banker (argentarius), a 
much stricter system prevailed. The argentarius could only sue a cus¬ 
tomer for the sum due to him after allowing for what he owed to the 
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customer. If he sued for more, it was a plus-petitio. (Gai. iv. 64.) 
The bonorum emptor , or purchaser of an insolvent's estate, had also to 
make a deduction of what was due to the defendant from the insolvent 
when he sued a debtor of the insolvent. (Gai. iv. 65.) Between this 
deductio and the compensatio required from the argentarius there were 
some differences; compensatio was only of things of the same kind, only 
of debts due, and had to be inserted in the intentio; whereas the deduc¬ 
ts was of things of different kinds, of debts not due as well as due, 
and being inserted in the condemnatio did not expose the plaintiff to 
the risk of plus-petitio. (Gai. iv. 66-68.) In the actions stricti juris, 
which arose from unilateral, not bilateral contracts, there could be no 
reciprocal rights, as in a bilateral contract, giving the defendant a claim 
ex eadem causa. But the rule grew up and was confirmed by a rescript 
of Marcus Aurelius (see paragr. 31), dolo facit qui petit quod redditurus 
est. (D. xliv. 4. 8.) If the plaintiff claimed a sum which directly he 
had obtained he would have to repay back to the defendant, he was 
guilty of a dolus; he had acted as if he had a right to the money, 
whereas he had not. Accordingly the defendant could avail himself of 
the exception of dolus. What the effect of this exception was is not 
certain. Some think that if the plaintiff was found to owe the defend¬ 
ant anything of a similar kind, although ex dispart causa , which he 
had not allowed for in stating the amount of his claim, he entirely 
failed in his action. He did not recover any surplus which might be 
really due to him. The exception stopped the action altogether. The 
formula ran: Si in ea re nihil dolo malo Auli Agerii factum sit neque fiat 
. . . condemna , si non paret , absolve. Dolus malus did appear, and 

all the judex could do was to absolve the defendant. (Paul. Sent. ii. 
5.6.) Others suppose that the defendant had to pay any balance found 
to be due by him. (See Demanqeat, 2. 629.) 

But we must not suppose that compensatio was originally looked on 
as a means of extinguishing an obligation. In theory of law each 
debt subsisted separately. Certainly in the case of the argentarius it is 
hard to draw any line between an extinction of obligation and the way 
in which debts due to customers were necessarily deducted; but it was 
necessary that the debts due to and from the argentarius, although ex 
dispari causa , should be in eadem re, that is, should both consist, for 
instance, of money or wine. This was an exceptional case, and, gen¬ 
erally speaking, the two debts clearly subsisted together, although, 
when by submitting the facts to the knowledge of th & judex in the case of 
actions bond fidei, and by the exceptio doli in the action of law, the set-off 
was claimed, its effects were retroactive, and may be said to have com¬ 
menced from the moment when the two debts first began to exist 
together. (C. iv. 31. 4.) 
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Under Justinian the debts were held to operate as mutually extin¬ 
guishing each other Ipso jure. When the parties came before the judex , 
he ascertained their respective claims on each other, as if there was, 
on the whole, a balance in favor of the plaintiff, awarded the amount 
to him. All the old distinctions were done away, and it no longer 
made any difference whether the two debts arose from the same trans¬ 
action, or whether things of the same kind were payable (the words 
ex eadem causa in the text are, therefore, under Justinian’s legislation, 
inaccurate). But Justinian made it requisite that the defendant’s claim 
should be clearly well founded, and that the amount should be at once 
ascertainable, and not need further inquiry to determine it (causa 
liquida) (see C. iv. 31. 14. 1), and he would not allow any set-off to an 
actio depositi. (See paragr. 30.) 


40. Eum quoque qui creditoribus suis 
bonis cessit, si postea aliquid acquisierit 
quod idoneum emolumentum ha. beat, ex 
integro in id quod facere potest, credit- 
oi-es cum eo experiuntur: inhumanum 
enim erat spoilatum fortunis suis in soli- 
dum damnari. 


40. So, when a debtor who has made 
a cession of his goods to his creditors 
acquires a fortune which makes it worth 
their while, the creditors may compel 
him by action to pay as much as he is 
able, but not more, for it would be inhu¬ 
man to condemn a man to pay the whole 
debt who has already been deprived of 
all his property. 


D. xliii. 3. 4. 6. 


Tit. VIL QUOD CUM EO CONTRACTUM EST, QUI IN 
ALIENA POTESTATE EST. 


Quia tamen superius mentionem ha- 
buimus de actione, qua in peculium filio- 
rumfamilias servorumve agitur, opus est 
ut de hac actione et de ceteris qua eo- 
rumdem nomine in parentes dominosve 
dari sclent, diligentiua admoneainus. Et 
quia, sive cum servis negotium gestum 
sit, sive cum iis qui in potestate parentis 
sunt, his fere eadem jura servantur, ne 
verbosa fiat disputatio, dirigamus ser- 
monem in personam servi dominique, 
idem intellecturi de liberis quoque et pa- 
rentibus quonim in potestate sunt: nam 
si quid in his proprie observatur, sepa- 
ratim ostendemus. 


Gat. 


We have already spoken of the action 
which may be brought relative to the 
peculium of jiliifamiliarum or of slaves. 
And we must now speak of it more fully, 
and also of all other actions which may 
be brought against parents and masters 
as representing children and slaves. 
But, as the law is almost the same, 
whether the dealing is with a slave or 
with one under the power of a parent, to 
avoid prolixity, we will treat only of 
slaves and their masters, leaving what 
we say of them to be understood as ap¬ 
plicable also to children and the parents, 
under whose power they are. For any¬ 
thing which is peculiar to children and 
parents we will point out separately, 
iv. 69. 


By the strict rule of the civil law, the parent or master could not be 
bound or prejudiced by any act of a child or slave. But a sense 
of equity gradually broke in upon this rule, and, in certain cases, the 
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contracts and delicts of persons cUieni juris , came to affect those in 
whose power these persons were. 

This Title treats of the contracts of persons alieni juris, which were 
considered to concern the master or parent (1) whenever they were 
made by his order; and (2) whenever he had profited by them. 

1. Si igitur jussu domini cum servo 1. Thus, then, if any one deals with a 
negotium gestum erit, in solidum prse- slave acting under the command of his 
tor adversus dominum actionem pollice- master, the praetor will give an action 
tur; scilicet quia qui ita contrahit, (idem against the master for the whole of what 
domini sequi videtur. is due under the contract; for, in this 

case, the person who contracts does so as 
relying on the faith of the master. 

Gai. iv. 70. 


The jussus domini extended to cases where the master subsequently 
ratified the contract, the ratification being equivalent to a mandate. 
(D. xv. 4. 1. 6.) 

If the slave had been merely the instrument of his master, if, for 
instance, the master arranged that money borrowed for himself should 
be told out to his slave, the praetor would give a condictio, not an action 
quod jussu. (D. xv. 4. 6, pr.) 


2. Eadem ratione praetor duas alias in 
solidum actiones pollicetur, quarum al¬ 
tera exercitoria, altera institoim appella- 
tur. Exereitoria tunc habet locum, cum 
quis servum suum magistrum navi prae- 
posuerit, et quid cum eo ejus rei gratia 
cui prsepositus erit contractum fuerit: 
ideo aulem exercitoria vocatur, quia 
exercitor appellatur is ad quern quoti- 
dianus navis quaestus pertinet. Instito- 
ria tunc locum habet, cum quia tabernae 
forte aut cuilibet negotiation! servum 
praeposuerit, et quid cum eo ejus rei 
causa cui praepositus erit contractum fu¬ 
erit: ideo autem institoria appellatur, 
quia qui negotiationibus praeponuntur, 
instdtore8 vocantur. Istas tamen duas 
actiones praetor reddit, et si libeimm 
quis hominem aut alienum servum navi 
aut tabernae aut cuilibet negotiation! 
praeposuerit, scilicet quia eadem sequi- 
tatis ratio etiam eo casu interveniebat. 


Gai. 


2. For the same reason the praetor 
also gives two other actions for the 
whole sum due, the one called the actio 
exercitoria , the other the actio institoria . 
The action exercitoria may be brought 
when a master has made his slave com¬ 
mander of a vessel, and a contract has 
been entered into with the slave relating 
to the business he has been appointed to 
manage. This action is named exercitoria, 
because he, to whom the daily profits 
of a ship belong, is said to be an ex¬ 
ercitor, The action institoria may be 
brought when a master has intrusted 
his slave with the management of a 
shop or any particular business, and a 
contract has been made with the slave 
relating to the business he has been ap¬ 
pointed to manage. This action is called 
institoria , because persons to whom the 
management of a business is intrusted 
are called institores. The praetor like¬ 
wise permits these two actions to be 
brought if any one commits to a free 
person, or to the slave of another, the 
management of a ship, a warehouse, or 
any particular affair, as the principle of 
equity is the same, 
iv. 71. 
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Liberum hominem. We have seen at how late a period of Roman 
law it was that one freeman could act for another. (See Bk. iii. Tit. 
26.) It was, in fact, by extending these actions institoria and exercito - 
ria, so as to embrace the case of a mandatary, that the praetor made 
the principal directly responsible, and thus enabled him to be really 


represented by the agent. 

3. Introduxit et aliam actionem prae¬ 
tor, quae tributoria vocatur: namque si 
servus in peculiari merce sciente domino 
negotietur, et quid cum eo ejus rei causa 
contractum erit,dta praetor jus dicit, ut 
quidquid in his mercibus erit, quodque 
inde receptum ent, id inter dominum si 
quid ei debetur, et ceteros creditores pro 
rata portione distribuatur. Et quia ipsi 
domino distributionem permittit, si quis 
ex creditoribus queratur quasi minus ei 
tributum sit quam oportuerit, hanc ei 
actionem accommodat, quae tributoria 
appellatur. 


GAi.iv.72; D. xiv. 4. 1.; D. 


3. The praetor has also introduced 
another action called tributoria; for, if 
a slave with the knowledge of his master 
trades with his peculium. and contracts 
aie made with him in the course of busi¬ 
ness, the praetor ordains that all the mer¬ 
chandise or money arising from his traf¬ 
fic shall be distributed between the mas¬ 
ter, if anything is due to him, and the 
rest of the creditors of the slave in pro¬ 
portion to their claims. And as the 
master himself is permitted to make the 
distribution, if any creditor complains 
that he has received too small a share, 
the praetor will permit him to bring the 
actio tributoria. 
dv. 4, 5. 11; D. xiv. 4. 7. 3, 2. 


The actio tributoria was only given against the master when there 
was fraud (dolus) in the distribution; but there would be dolus directly 
the master had notice that a creditor had received nothing, or less than 
his share. (D. xiv. 4. 7. 2, 3.) 


4. Praeterea introducta est actio de 
peculio deque eo quod in rem domini 
versumerit: ut quam vis sine voluntate 
domino negotium gestum erit, tamen 
srve quid in rem ejus vesrura fuerit, id 
totum prestare debeat, sive quid non sit 
in rem ejus versum, id eatenus praestare 
debeat, quatenus peculium patitur. In 
rem autem domini versum intelligitur, 
quidquid necessario in rem ejus impen- 
derit servus: veluti, si mutuatus pecuni- 
&m creditoribus ejus solverit, aut aedifi- 
cia ruentia fulserit, aut familiae frumen- 
turn emerit, vel etiam fundum aut quam- 
libet aliam rem necessariam mercatus 
erit. Itaque, si ex decern ut puta aureis 
quos servus tuus a Titio mutuos accepit, 
creditori tuo quinque aui*eos solverit, 
reliquoe, vero quinque quolibet modo 
consumpserit, pro quinque quidem in 
solidnm damnari debes; pro ceteris vero 


4. The praetor has also introduced an 
action relating at once to a peculium , 
and to things by which the master has 
profited; for although the slave contracts 
without the consent of his master, yet the 
master ought, if he has profited by any¬ 
thing, to pay all up to the amount of his 
profit; if he has not received *^ny profit, 
he ought to pay the amount of the slave’s 
peculium. Everything is understood as 
profiting the master which is laid out in 
his necessary expenses by the slave ; as, 
for instance, if the slave borrows money 
with which he pays the debts of his mas¬ 
ter, repairs his buildings in danger of 
falling, purchases wheat for the estab¬ 
lishment, or land for his master, or any 
other necessary thing. Thus if your 
slave borrows ten aurei of Titius, pays 
five to one of your creditors, and spends 
five, you would be condemned to pay 
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quinqne, eatcnus quatenus in peculio sit. the whole of the first five, and so much 
Ex quo scilicet apparet, si toti decern of the other five as the slave's peculium 
aurei in rem tuam versi fuerint, totos would cover; whence it will appear, 
decern aui*ens Titium consequi posse ; that if all the ten aurei had been spent 
licet enim una est actio qua de peculio to your profit, Titius might have re¬ 
deque eo quod in rem domini versum sit covered the whole from you; for although 
agitur, tamen quas habet condemna- it is the same action in which the plain- 
tiones. Itaque judex apud quern de ea tiff seeks to obtain the peculium , and the 
actione agitur, ante dispicere solet an in amount by which the master has profited, 
rem domini versum sit; nec aliter ad yet this action contains two condemna- 
peculii aestimationem transit, quam si tions. The judge before whom the ac- 
aut nihil in rem domini versum esse in- tion is brought, first inquires whether 
telligatur, aut non totum. Cum autem the master has received any profit; and 
quajritur quantum in peculio sit, ante then, when he has ascertained that no 
deducitur quidquid servus domino, eive part or not the whole of the sum due 
qui in potestate ejus sit debet, et quod from the slave has been expended to the 
superest id solum peculium intelligitur. profit of the master, he proceeds to esti- 
Aliquando tamen id quod ei debet ser- mate the value of the peculium, in esti- 
vus qui in potestate domini sit, non de- mating which, a deduction is first made 
ducitur ex peculio, veluti si is in hujus of what the slave owes his master, or 
ipsius peculio sit; quod eo pertinet, ut any one under the power of his master, 
si quid vicario suo servus debeat, id ex and the remainder only is considered as 
peculio ejus non deducatur. the peculium. But it sometimes happens, 

that what a slave owes to a person in the 
power of his master is not deducted, as 
when he owes something to a slave who 
forms part of his own peculium. For if 
a slave is indebted to his vicarius , the 
sum due cannot be deducted from the pe¬ 
culium, 

Gai. iv. 73, 74; D. xiv. 5.1; D. xv. 3. 3.1; D. xv. 1. 17. 

This action is generally called de peculio et in rem verso, because, in 
most cases, the judge had to take notice of both the profit derived by 
the master and of the amount of the slave’s peculium. But in some 
cases, as, for instance, where the slave had no peculium, the action 
could be brought de in rem verso only, and so it would naturally be, if 
it could be shown that the master had reaped all the benefit of the 
contract. (See end of next paragraph.) 

Si quid vicario. The vicarii formed part of the peculium of the ordi¬ 
nary slave; anything, therefore, deducted from the peculium, as owed 
to the vicarii, would, if paid, again enter into the peculium as the prop¬ 
erty of the ordinary slave. It was, therefore, useless to pay it. 

5. Ceterum dubium non est quin is 5. It need hardly be said that a per- 
quoque qui jussu domini contraxerit, son who has contracted with a slave act- 
cuique institoria vel exercitoria actio ing by his master's command, and who 
competit, de peculio deque eo quod in may biing either the action institoria or 
rem domini versum est, agere possit; exercitoria, may also bring the action de 
sed erit stultissimus, si omissa actione peculio, or that de in rem verso But it 
qua facillime solMum ex contractu con- would be the height of folly in any one 
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sequi possit, se ad difficultatem perducat to give up an action by which he might 
probandi in rem domini versum esse, easily recover his whole demand, and 
vel habere servum peculium, et tantum have recourse to another by which he 
habere ut solidum sibi solvi possit. Is would be reduced to the difficulty of 
quoque cui tributoria actio competit, proving that the money he lent to the 
teque de peculio et in rem verso agere slave was employod to the profit of the 
potest; sed sane huic modo tributoria, master, or that the slave is possessed of 
expedit agere, modo de peculio et in rem a peculium, and that sufficient to answer 
verso. Tributoria ideo expedit agere, the whole debt. Any one, again, in 
quia in ea domini conditio prsecipua non whose power it is to bring the actio tribu- 
est, id est, quod domino debetur non de- toria, may equally bring the action de 
ducitur, sedejusdem juris est dominuscu- peculio or that de in rem verso ; and it is 
jus et ceteri creditores j at in actione de expedient* in some cases, to employ the 
peculio ante deducitur quod domino de- former, and in some cases one of the two 
betur, et in id quod reliquum est creditori latter. On the one hand, the actio tribu- 
dominus condemnatur. Rursus de pecu- toria is preferable, because in this no 
lio ideo expedit agere, quod in hac actione privilege is accorded to the master, i.e. 
totius peculii ratio habetur; at in tri- there is no previous deduction made in 
butoria, ejus tantum quo negotiatur, et his favor of what is due to him, but he 
potest quisque tertia forte parte peculii stands in the same position as the rest 
aut quarta vel etiam minima negotiari, of the creditora; whereas in the action 
majorem autem partem in prediis et de peculio, there is first deducted the 
mancipiis aut foenebri pecunia habere, debt due to the master, who is only con- 
Prout ergo expedit, ita quisque vel hanc demned to distribute the remainder 
actionem vel illam eligere debet: certe, among the creditora. On the other 
qui potest probare in rem domini versum hand, in some cases, it may be more 
esse, de in rem verso agere debet. convenient to bring the action de peculio , 

because it affects the whole peculium, 
whereas the action tributoria affects 
only so much of it as has been employed 
in trade; and it is possible that a slave 
may have traded only with a third, a 
fourth, or some very small part of it, 
and that the rest may consist in lands, 
slaves, or money lent at interest. Every 
one ought, therefore, to select this or 
that action as may promise to be most 
advantageous to him. If, however, a 
creditor can prove that anything has 
been employed to the profit of the 
master, he ought to bring the action de 
in rem verso . 

Gai. iv. 74; D. xiv. 4. 11. 

Any one who could bring an actio quod jussu , exercitoria , or institoria, 
could also, at option, bring an actio de peculio et de in rem verso, but not 
at all necessarily vice versa. 

6. Qu® diximus de servo et domino, 6. What we have said in relation to a 
eadem intelligimus et de fllio et filia aut slave and his master, is equally applica- 
nepote et nepte, et patre avove in cujus ble to children and grandchildren, and 
potestate sunt. to their ascendants, in whose power 

they are. 

D. xiv. 4. 1. 4. 


35 


Digitized by VaOOQle 



546 


LIB, IV. TIT. VII . 


It may be observed, however, that (1) the master was never bound, 
if the slave engaged himself by mandate, or fidejussion, for a third 
person, but the father was bound to the extent of a son’s peculium by 
the son’s intercessio (D. xv. 1. 3. 9), and (2) the son was bound civilly, 
the slave only naturally. If the son was sued and condemned to pay, 
an action judicati could be brought against the father to the extent of 
the son’s peculium. 


7. Illud proprie servatur in eonxm 
persona, quod senatus-consultum Ma- 
cedonianum prohibuit mutuas pecuniae 
ditri eis qui ip parentis erunt poteatate, 
et ei qui crediderit denegatur actio tam 
adversus ipsum filium filiamve, nepotem 
neptemve, aive adhuc in potestate sunt, 
eive morte pai*entis vel emancipatione 
suse potestatis ease cceperint, quam ad- 
versus patrem avumve, eive eos habeat 
adhuc in potestate, eive emancipaverit. 
Quse ideo senatus prospexit, quia saepe 
onerati eere alieno creditanim pecuni- 
arum quae in luxuriam consumebant, 
vitae parentum ineidiabantur. 


D. xiv. fi. 1; D. xiv. 


7. A peculiar provision has, however, 

. been made in their favor by the senatus- 
consultum Macedonianum, which pro¬ 
hibits money to be lent to children 
under power of their parents; and re¬ 
fuses any action to the creditor, either 
against the descendants, whether still 
under power, or become sui juris by the 
death of the parent or by emancipation, 
or against the parent, whether he still 
retains them under his power, or has 
emancipated them. This provision was 
adopted by the senate, because they 
thought that persons under power, 
when loaded with debts contracted by 
borrowing sums to be wasted in de¬ 
bauchery, often attempted the lives of 
their parents. 

. 3. 3; D. xiv. 6. 7.10. 


The senatus-consultum Macedonianum was made, according to Tacitus, 
in the reign Claudius (Ann. xi. 31); according to Suetonius, in that of 
Vespasian (Vesp. 11). Perhaps it was only renewed in the latter reign. 
Theophilus informs us that it was made to meet the case of a young 
prodigal named Macedo, who attempted the life of his father. The 
terms of the senatus-consultum (D. xiv. 6. 1) would rather lead us to 
suppose Macedo was the name of a usurer. The text says denegatur 
actio ; but if there was any doubt as to the facts, the action was brought 
and the senatus-consultum Macedonianum made the ground of an ex¬ 
ception. (D. xiv. 6. 11.) 


8. Illud in surnma admonendi sumus, 
id quod jussu patris dominive contrac¬ 
tum fuerit, quodque in rem ejus versum 
erit, directo quoque posse a patre do- 
minove condici, tamquam si principaliter 
cum ipso negotium gestum esset. Ei 
quoque qui vel exercitoria vel institoria 
actione tenetur directo posse condici 


8. Lastly, we may observe, that 
whenever any contract has been made 
by command of a parent or master, or 
anything employed to their profit, a 
condictio may be brought directly 
against the father or master exactly 
as if the contract had been originally 
made with them. So when any one is 
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placet, quia hujus quoque jussu con- liable to the action inetitoria op exhibi- 
tractum intelligitur. toria, a condictio may also be brought 

directly against him, as in this case also 
it is by his order that the contract has 
been made. 

D. xvii. 2. 84; D. xiv. 3.17. 5 ; D. xii. 1. 29. 

i 

Posse condici. If a condiction could be brought, of what use were the 
peculiar praetorian actions of which, as the text informs us, the plaintiff 
could avail himself? Probably the institution of these actions was 
long antecedent to the time when the condiction was admitted as an 
appropriate form of action in cases where a paterfamilias was to be 
made responsible for the acts of his son or slave. It was only by a 
great extension of the scope of the condiction that it was &iven, first, 
when one man profited in any way by the property of another (D. xii. 
1. 23. 32); and, secondly, against a person by whose order another 
person had contracted, or whose manager (imtitor) the person contract¬ 
ing was. (D. xii. 1. 9. 2.) After it had received this extension, the 
condictio would be a concurrent remedy with the praetorian actions. 
But there would still be cases, namely, bilateral contracts, giving rise 
to praetorian actions, such as those empti or venditi, pro socio, locati or 
conducti, or contracts giving rise to actions in factum, in which the con¬ 
diction would not be given against the paterfamilias , and in which 
recourse must be had to the praetorian actions proper to the kind of 
contract. These praetorian actions would, in the particular case of the 
paterfamilias , receive a slight modification of form, and a new name, 
and be termed quod jussu, de in rem verso , de peculio, etc., though re¬ 
maining substantially empti, locati, pro socio, etc., according to the 
character of the transaction. 


Tit. VIII. DE NOXALIBUS ACTIONIBUS. 

Ex maleficiie servorum, veluti si fur- The wrongful acts of a slave, whether 
turn fecerint, aut bona rapuerint, aut he commits a theft or robbery, or does 
damnum dederint, aut injuriam com- any damage or injury, give rise to noxal 
miserint, noxales actiones proditoe sunt, actions, in which the master of the slave, 
quibus domino damnato permittitur aut if condemned, may either pay the esti- 
litis g&stimationem sufferre, aut hominem mated amount of damage done, or de- 
nox© dedere. liver up his slave in satisfaction of the 

injury. 

Gai. iv. 75. 

We now pass to actions given to enforce obligations arising from the 
delicts of persons aliem juris. These actions, which were given against 
the master of the slave, and, in ancient times, against the parent of 
the filiutfamilias, were termed noxales, because the master or parent 
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could rid himself of all liability, by abandoning the slave or child 
committing the delict to the person injured. There was, however, no 
distinct actio noxalis. The action brought on the delict was one fiirti, 
vi bonorum raptorum , etc., as the case might be, the difference being 
tjiat the condemnatw was alternative, either to pay so much or to 
abandon the slave, instead of simply to pay so much. 

If at any time, either before or after the litis contestatio, the master 
abandoned the slave, all right of action for damages against him 
became immediately extinct. The actio noxalis had thus a kind of 
resemblance to the actiones arbitrarily in which the judex first ordered 
the defendant to make satisfaction, and then, if he did not comply, 


proceeded to condemn him. 

1. Noxa aufcem est corpus quod nocuit, 
id est, servus; noxia, ipsum maleficium, 
veluti furtum, damnum, rapina, injuria. 

D. ix. 

2. Summa autem rations permissum 
est noxffi deditione defungi; namque 
erat iniquum nequitiam eorum ultra 
ipsorum corpora dominia damnosam 
esse. 

Gai. 

3. Dominus noxali judicio sei*vi sui 
nomine conventus, servum actori noxue 
dedendo liberatur; nec minus perpetuum 
ejus dominium a domino transfertur; 
sin autem damnum ei cui deditus est 
servus resarcierit qu®sita pecunia, auxi- 
lio prffitoris invito domino manumittetur. 


D. ix 


1. Noxa is the doer of the wrongful 
act, i.e. the slave. Noxia is the act, 
itself that is, the theft, the damage, the 
robbery with violence, or injury. 

1 . 1 . 1 . 

2. It is with great reason that the 
master is permitted to deliver up the 
offending slave; for it would be very 
unjust, when a slave does a wrongful 
act, to make the master liable to lose 
anything more than the slave himself 

iv. 75. 

3. A master sued in a noxal action on 
account of his slave, clears himself if he 
gives up his slave to the plantiff, and 
then the property in the slave is thus 
transferred for ever; but, if the slave 
can procure money, and satisfy the 
master to whom he has been given up 
for all damage he has sustained, he may 
be manumitted by the intervention of 
the pr®tor, though against the wish of 
his new master. 

. 4. 20. 


4. Sunt autem constitute noxales ac- 4. Noxal actions are established either 
tiones, aut legibus, aut edicto prstoris: by the laws, or by the edict of the 
legibus, veluti furti lege duodecim tabu- prsetor. By the laws, as for theft, by 
larum, damni injuri® lege Aquilia; the law of the Twelve Tables; for wrong- 
edicto prffitoris, veluti injuriarum et vi ful damage, by the lex Aquilia: by the 
bonorum raptorum. prffitor’s edict, as for injuries and rob¬ 

bery with violence. 

Gai. iv. 76. 

These are but examples; any delict whatsoever committed by a 
slave would furnish ground for an actio noxalis . 
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5. Omnis autem noxalis actio caput 
aequitur: nam si servus tuus noxiam 
commiserit, quamdiu in tua potestate 
sit, tecum est actio; si in al terms potes- 
tatem pervenerit, cum illo incipit actio 
esse; at si manumissue fuerit, directo 
ipse, tenetur, et extinguitur noxse de- 
ditio. Ex diverso quoque directa actio 
noxalis esse incipit: nam si liber homo 
noxiam commiserit, et is servus tuus 
esse coeperit (quod quibusdam casibus 
effici primo libro tradidimus), incipit 
tecum esse noxalis actio qu» an tea 
directa foisset. 


Gai. 


tit. vm. 649 

5 Every noxal action follows the de¬ 
linquent. The delicts committed by 
your slave are a ground of action 
against you, while the slave belongs to 
you; if the slave becomes subject to 
another, the action must be brought 
against the new master; but if the slave 
is manumitted, the action is brought 
directly against him, and there cannot 
then be any giving up of the slave in 
satisfaction. Conversely, an action, 
which was at first direct, may after¬ 
wards become noxal j for if a freeman 
commits a wrongful act, and then be¬ 
comes your slave, which may happen 
in some cases of which we have spoken 
in our First Book, then the direct action 
against the slave is changed into a noxal 
action against you. 
v. 77. 


If the slave was not in the possession of his owner (dominus), of 
course the owner would not be liable for his delicts. 


6. Si servus domino noxiam commit 
sent, actio nulla nascitur: namque inter 
dominum et eum qui in potestate ejus 
est, nulla obligatio nasci potest; ideoque 
et si in alien am potestatem servus per- 
venerit aut manumissua fuerit, neque 
cum ipso, neque cum eo cujus nunc in 
potestate sit, agi potest. Unde, si alienus 
servus noxiam tibi commiserit, et is 
postea in potestate tua esse coeperit, 
intercidit actio, quia in eum casum de¬ 
ducts, sit, in quo consistere non potuit; 
ideoque licet extent de tua potestate, 
agere non potes; quemadmodum si do¬ 
minus in servum suum aliquid commi¬ 
serit, nee si manumissus aut alienatus 
feurit servus, ull&m actionem contra do¬ 
minum habere potest. 


6. If a slave commits a wrongful act 
against his master, no action can be 
brought; for no obligation can arise 
between a master and his slave; and 
if the slave passes under the power of 
another master, or is manumitted, no 
action can be brought either against him 
or his new master; whence it follows, 
that, if the slave of another should com¬ 
mit a wrongful act against you, and 
become your slave, the action is extin¬ 
guished; as it has become impossible, 
in the actual position of the parties. 
And although he subsequently passes 
out of your power, yet you cannot bring 
an action. Neither, if a master injuros 
his slave in any way, can the slave, after 
having been alienated or manumitted, 
bring an action against bis master. 


Gai. iv. 78. 


The Proculians had thought that a master could, after a, slave had 
passed out of his power, bring an action against the slave, for anything 
done by him whilst his slave. (Gai. iv. 78.) 

7. Sed veteres quidera h«c et in filiis- 7. The ancients, indeed, applied the 
familias masculis et feminis admisere. same rules to children of both sexes in 
Nova autem hominum conversatio hujus- the power of ascendants; but the feeling 
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modi asperitatem recte respuendam esse 
existimavit, et ab usu communi hoc 
penitus receseit. Quis enim patiatur 
tilium suum et maxime filiam in noxam 
alii dare, ut pene per corpus pater magis 
quam filius periclitetur, cum* in filiabus 
etiam pudicitise favor hoc bene excludit ? 
Et ideo placuit in servos tantummodo 
noxales actiones esse proponendas, cum 
apud veteres legum commentatores in- 
venimus ssepius dictum, ipsos filiosfami- 
lias pro suis delictis posse conveniri. 


of later times has rightly rejected such 
extreme rigor, and it has therefore 
passed wholly into disuse. For who 
could bear to deliver up as a forfeiture 
a son, and still more a daughter 1 for, in 
the person of his son, the father would 
suffer more than the son himself, and 
mere regard to decency forbids such a 
treatment of a daughter. Noxal actions 
have, therefore, been allowed to apply 
to slaves only; and we find it often laid 
down in the older jurists, that an action 
may be brought directly against sons in 
power for their wrongful acts. 


Gai. iv. 75. 77-79; D. ix. 4, 33-35. 

The sons of a family could be sued for delicts, and then the plaintiff 
conld by an action judiccUi recover from the father up to the amount of 
the pecidium. 


Tit. IX. SI QUADRUPES PAUPERIEM FECISSE 
DICATUR. 


Animalium nomine qua r&tione c&rent, 
si qua lascivia aut fervore aut feritate 
pauperiem facerint, noxalis actio lege 
duodecim tabularum prodita est. Qua 
animalia, si noxa dedantur, proficiunt 
reo ad liberationem, quia ita lex duo¬ 
decim tabularum scripta est, ut puta, si 
equus talcitrosus calce percusserit, aut 
bos cornu petere solitus petierit. Hac 
autem actio in iis qua contra naturam 
moventur locum habet: ceterum, si 
genitalis sit feritas, cessat. Denique si 
ursus fugit a domino et sic nocuit, non 
potest quondam dominus conveniri, quia 
desiit dominus esse ubi fera evasit. 
Pauperies autem est damnum sine in¬ 
juria facientis datum: nec enim potest 
animal injuriam fecisse did, quod sensu 
c&rot. Hac quod ad noxalem pertinet 
actionem. 


A noxal action is given by the law of 
the Twelve Tables, when irrational ani¬ 
mals, through wantonness, rage, or feroc¬ 
ity, have done any damage; but if the 
animals are delivered up in satisfaction 
for the damage done, the owner is se¬ 
cured against any action; such is the 
law of the Twelve Tables; as, for ex¬ 
ample, if a kicking horse should kick, 
or an ox, apt to gore, should inflict an 
injury with his horns. But this action 
can only be brought in the case of ani¬ 
mals acting contrary to their nature, for, 
when the ferodty of a beast is innate, no 
action can be brought, so that, if & bear 
breaks loose from his master, and mis¬ 
chief is done, the master cannot be sued; 
for he ceased to be the master as soon 
as the wild beast escaped. The word 
pauperies denotes a damage done with¬ 
out any wrong intent; for an animal 
void of reason cannot be said to have 
had a wrong intent. Thus much as to 
noxal actions. 


D. ix. 1.1, pr. 3, 4. 7. 10. 


Although in the Twelve Tables the word quadrupes was used, all 
animals were held to be included under it. 
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The distinction noticed in the text is that between an animal with 
an inborn fierceness (genitalis feritas) and one with a confirmed vicious 
habit ( calcitrosus , petere solitus). The owner of the latter only was liable 
to the actio noxcUis given by the Twelve Tables, 

If an animal fierce by nature did any damage while in the keeping 
of any one, his keeper would be liable to an actio utilis , though not to 
the direct actio noxalis given by the law of the Twelve Tables. (See 


next paragraph.) 

1. Ceterum sciendum est aedilitio edicto 
prohiberi nos c&nem, verrem, aprum, 
ursum, leonem ibi habere qua vulgo iter 
fit; et si adversus ea factum erit, et noci- 
tum libero homini esse dicetur, quod, 
bonum et aequum judici videtur, tanti 
dominus condemnetur; ceterarum, re- 
rum, quanti damnum datum sit dupli. 
Prater has autem sediiitias actiones, et 
de paaperie locum habebit; numquam 
enim actiones, prsesertim pcenales, de 
eadem re concur rentes alia aliam con- 
sumit. 


D. ix.4.2. 1; D. xxi. 1. 40.1; 


1. It must be observed, that the edict 
of the aedile forbids any man to keep a 
dog, a boar, a bear, or a lion, where 
there is a public i*oad; and, if this pro¬ 
hibition is disobeyed, and any freeman 
receives hurt, the master of the beast 
may be condemned at the discretion of 
the judge; and, in case of damage to 
anything else, the condemnation must be 
in double the amount of damage done. 
Besides the ®dilitian action, the action 
de pauperie may also be brought against 
the same person; for when different 
actions, especially penal actions may be 
each brought on account of the same 
thing, the employment of one does not 
prevent the employment of another. 

D. xxi. 1. 41, 42; D. xliv. 7. 60. 


The same delict might be resolvable into two distinct offenses. A 
slave is corrupted, and then made to commit a theft. A separate action 
lay for each offence. Or the same delict, though consisting of one 
offence, might come under two heads of delict. A slave is injured by 
being beaten, and an action would lie injuriarum , or under the lex 
Aquilia. The master might bring both actions in succession, but he 
would only recover in the second any special advantages which that 
action might give him beyond what the first had given. (D. xliv. 7. 
34, pr.) 


Tit. X. DE IIS PER QUOS AGERE POSSUMUS. 


Nunc admonendi sumus agere posse 
quemlibet hominem aut suo nomine, aut 
alieno: alieno veluti procuratorio, tuto- 
rio, curatorio; cum olim in usu fuisset 
ftlterius nomine agere non posse, nisi pro 
populo, pro libertate, pro tutela. Prse- 
iei-ea lege Hoetilia permissum est furti 
agere eorum nomine qui apud hostes 


We must now remark, that a person 
may conduct an action either in his own 
name, or in that of another, as, for in¬ 
stance, if he is a procurator, a tutor, or 
a curator; but anciently, custom forbad 
one person conducting an action in the' 
name of another, unless for the people, 
for freedom, or for a pupil. The lex 
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essent, ant reipublicae causa abessent, Hostilia afterwards permitted an actio 
quive in eorum cujus tutela essent. Et fwrti to be brought in the names of 
quia hoc non minimam incommoditatem those who were prisoners in the hands 
habebat, quod alieno nomine neque agere of an enemy, of persons absent in the 
neque excipere actionem licebat, ccepe- service of the state, or of those under 
runt homines per procurators litigare ; the tutorship of stich persons. But, as 
nam et morbus et setas et necessaiia pe- it was found to be exceedingly incon- 
regrinatio, itemque alia mult® caus® venient, that one man should be pro- 
saepe impedimento sunt quominus rem hibited from bringing or defending an 
suam exequi possint. action in the name of another, it by 

degrees became a practice to sue by 
procurator. For ill-health, old age, 
unavoidable journeys, and many other 
causes, continually prevent men from 
being able to attend personally to their 
own affairs. 

Gai. iv. 82; D. 1. 17. 123 ; D. iii. 3. 1. 2. 

The old principle of Roman law was, that no one could represent 
another, and with the exceptions noticed in the text this principle was 
rigorously observed during the period of the actions of law. 

By agere pro populo was meant bringing an actio popularis (earn popu¬ 
lar era actionem dicimus qua suum jus populo tuetur , D. xlvii. 23. 1); by 
agere pro libertate , was meant becoming assertin' Ubertatis for a slave; 
and by agere pro tutela, bringing an action on behalf of a pupil. 

Under the system of formula , the first step towards breaking 
through the old rule was the permitting a cognitor to be appointed. A 
cognitor was a person who was appointed by one of the parties to a suit 
to conduct it for him. The cognitor himself was not necessarily present 
when he was appointed, but it was necessary that the appointment 
should be made before the magistrate, in presence of the adversary, 
and by a certain form of words. For instance, a plaintiff speaking 
generally of his action would say, 4 Quod ego tecum agere volo , in earn rem 
Lucium Titium cognitorem do' Other forms, adapted to other cases, 
are given in Gaius (iv. 83). In the case of a cognitor , the actio judicali 
was for or against the party to the suit. 

The next step was to permit a procurator appointed by a mandate 
to conduct a suit, but at first he did so in his own name, for it was not 
till a later period of Roman law that a procurator could expressly 
represent his principal. He had accordingly, if plaintiff, to give 
security ratam rem dominum habiturum , and, if defendant, to give 
security judicatum solvi , as explained in the next Title. If a person 
offered to conduct a suit for another as procurator voluntarius, and 
could not produce an authorization, he was allowed to act, not as 
mandatory, but as negotiorwn gestor , if he acted in good faith, and gave 
security for ratification. (Gai. iv. 84.) The actio judicati lay for or 
against the procurator, and not the party. Subsequently, when the 
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mandate was clear, ar if the mandator was present and gave it, the 
procurator was considered as only representing the party, and the 
actio judicati was given to or against the party, not the procurator 
(VaL Frag , 331), and this was extended to the case of the negotiorum 
gestor , who, although at first acting without a mandate, afterwards 
showed that the party approved what he did. Thus the procurator 
had taken the place of the cognitor , and it is only of the former that 
Justinian speaks. 

1. Procurator neque certis verbis, ne- 1. A procurator is appointed without 
que prffisente adveraario, immo plenim- any particular form of words, nor is the 
que ignorante eo constituitur; cuicum- presence of the adverse party required ; 
que enim permiseris rem tuam agere aut indeed, it is generally done without his 
defendere, is procurator intelligitur. knowledge. For any one is considered 

to be your procurator who is employed 
to bring or to defend an action for you. 

Gai. iv. 84: D. iii. 3. 1. 1. 3. 

2. Tutores et curatores quemadmo- 2. How tutors and curators are ap- 

dum constituuntur, pi-imo libro exposi- pointed has been already explained in 
turn est. the First Book. 

Gai. iv. 85. 

If the tutor, in appearing for the pupil, had merely discharged a 
duty forced upon him, the actio judicati (i.e. the action brought to 
enforce the sentence) was given to or against the pupil. If the tutor 
chose to appear for the pupil when he need have done nothing more 
than to authorize the pupil to appear himself (.si se liti obtulit ), the actio 
judicati was given to or against the tutor. The case was the same as 
regards the curators of persons under the age of twenty-five. (D. 
xxvi. 7. 2, pr,; D, xxvi, 9, 5, pr.) 


Tit. XI. DE SATISDATIONIBUS. 


Sfttisd&tionum modus alius antiquitati 
placid t, alium novitas per usum amplexa 
est. Olim enim, si in rem agebatur, satls- 
dare possessor compellebatur, ut si vic- 
tus esset, nec rem ipsam restitueret nec 
litis Kstimationem ejus, potestas esset 
petitori aut cum eo agendi, aut cum fide- 
jussoribus ejus : quae satisdatio appella- 
tur judicatum solvi. Unde autem sic 
appellatur, facile est intelligere; namque 
stipulatur quis ut solvatur sibi quod 
fuerit judicatum. Multo magis is qui in 
rem actione conveniebatur, satisdare co- 
gebatur, si alieno nomine judicium acci- 
piebat. Ipse autem qui in rem agebat, 


One system of taking securities pre¬ 
vailed in ancient times; custom has in¬ 
troduced another in modem times. For¬ 
merly, in a real action, the possessor 
was compelled to give security, so that 
if he lost his cause, and did not either 
restore the thing itself, or pay the es¬ 
timated value of it, the plaintiff might 
either sue him or his fidejussors; this 
species of security is termed judicatwn 
solvi , nor is it difficult to understand 
why it is so called. For the plaintiff 
used to stipulate that what was adjudged 
to him should be paid, and with still 
gieater mason was a pei*son sued in a 
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i*eal action obliged to give security if he 
was defendant in the name of another. 
A plaintiff in a real action suing in his 
own name, was not obliged to give secu¬ 
rity j but a procurator had to give secu¬ 
rity that his hcts would be ratified by 
the person for whom he acted; for there 
was a danger lest the person should 
bring a fresh action for the same thing. 
By the words of the edict, tutors and 
curatoi-s were bound to give security, as 
well as procurators, but it was some¬ 
times dispensed with when they were 
the plaintiffs. Such was the practice 
with regard to real actions. 

Gai. iv. 89. 91. 96. 98-100; D. xlvi. 7. 6. 

Judicatum solvi stipidatio tres clausulas in unum coUatus habet; de re 
judicata, de re defendenda, de dole malo . (D. xlvi. 7. 0.) There were 
three objects secured by the cautio judicatum solvi . It was promised 
(1) that the litis cestimatio , the amount of what was adjudged by the 
sentence, should be paid if the defendant should be condemned and 
should not give back the thing; (2) that the defendant should appear 
to receive the sentence of the judge; (3) that the defendant should use 
no dolus malus , should not, fo* instance, give back the thing, but give 
it in a state deteriorated by his fault. The object of the defendant, as 
well as the sureties, binding himself for the litis cestimatio (aut cum eo 
agendi says the text, aut cum fidejussoribus), was to give the plaintiff his 
choice between an action ex stipulatu , which was often preferred, or one 
ex judicato y i.e. upon, or to enforce, the sentence. The object of making 
the defendant directly liable, by a stipulation, if he did not appear to 
defend the action, was to avoid having recourse to the less direct mode 
in which the disobedience of the defendant to obey the magistrate’s 
summons was made to benefit the plaintiff. 

Satisdare possessor compeUebatur . If the possessor would not give the 
cautio judicatum solvi, the possession, by means of an interdict (see Tit- 
15. 3), was transferred to the plaintiff, if he was willing to give the 
security which his adversary refused to give. 

Litis cestimatio . Lis here signifies the subject of the suit. 

Multo magis si cUieno nomine. This applied to the procurator in the 
days when he did not really represent the principal. The cognitor m 
never gave security. The person really interested in the action was 
called dominos litis; when the procurator did not represent him, but 
came forward as if he was the dominus litis , it was necessary to guard 
against the real dominus litis bringing another action. 

Tutors had probably to give security in all cases where they were 
the party defendant. 


si suo nomine petebat, satisdare non co- 
geb&tur, procurator vero, si in rem age- 
bat, satisdare jubebatur ratam rem do- 
minum habiturum: periculum enim erat 
ne iteruin dominus de eadem re experi- 
retur. Tutores et curafcores, eodem modo 
quo et procuratores, satisdare debere 
verba edicti faciebant; sed aliquando 
his agentibus satisdatio romittebatUr. 
Haec ita erant, si in rem agebatur. 
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1. 8i vero in personam, ab actoris 1. In personal actions, on the part of 

qnidem parte eadem obtinebant, qu« the plaintiff, the same rules as to giving 
diximos in actione qua in rem agitur. security were observed as in real ac- 
Ab ejus vero parte cum quo agitur, si tions. As to the defendant, if he ap- 
quidem alieno nomine aliquis interve- peared in the name of another, he was 
niret, omnimodo satisdaret, quia nemo obliged to give security, for no one was 
defensor in aliena re sine satisdatione considered a competent defendant in 
idoneus esse creditur. Quod si proprio behalf of another unless he gave secu- 
nomine aliquis judicium. accipiebat in rity; but any one who defended a per- 
personam, judicatum solvi satisdare non sonal action in his own name was not 
cogebatur. compelled to give the security Judicatum 

solvi. 

Gai. iv. 100-102. 

If the defendant was a cognitor , the dominus litis gave security for 
him. (Vat. Fragm. 317.) 

Gaius notices' (iv. 102) that in some few exceptional instances, as if 
the action was one judicati , or if there was anything to make the credit 
of the defendant suspected, the defendant was obliged in personal 
actions to give security, judicatum solvi. 

2. 8ed hsec hodie aliter observantur: 2. At present a different practice pas¬ 

sive enim quia in rem actione convenitur vails. A defendant who is sued in his 
sive in personam suo nomine, nullam own name, either in a real or personal 
satisdationem pro litis jestimatione dai*e action, is not forced to give security for 
compellitur, sed pro sua tantum persona, the payment of the estimated value of 
quod in jadicio permaneat usque ad the thing sued for, but only for his own 
terminum litis; vel committitur suae pro- person, that is, that he will remain and 
missioni cum jurejurando, quam jurato- abide the judgment until the end of the 
riam cautionem vocant; vel nudam pro- suit. For this security recourse may be 
missionem vel satisdationem pro quali- had to the promise on oath of the party, 
t&te persons sus dare compellitur. when the security is called a cautiojtir 

ratoria, or to his simple promise without 
oath, or to a satisdatio , according to the 
quality of the person. 

C. xii. 1. 17. 

In judicio permaneat. An earlier writer would probably have pointed 
out that the cautio was given, when the parties were before the praetor, 
that the defendant would go before the judex. But in Justinian’s time 
the distinction of in jure and in judicio was done away. 

We gather from the text, that whereas under the old law the defend¬ 
ant would have had to give security both for the payment of the amount 
at which the subject-matter of the action was valued, and that he 
would appear to defend himself (pro re de/endenda 9 or, as here, in judi¬ 
cio permaneat) 9 under Justinian’s legislation he did not engage at all 
for the former, and for the latter he did not necessarily give the secu¬ 
rity of a fidejussor, but, if a vir Ulmtris , only pledged himself by oath, 
or even by a simple promise. (C. xii. 1. 17.) 
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3. Sin autem per procuratorem lis vel 
infertur vei suscipitur, in actons quidem 
persona, si non mandatum actis insinua- 
tum est, vel praesens dominus litis in 
judicio procuratoris sui personam con- 
firmaverit, ratam rem dominum hnbitu- 
rum satisdationem procurator dare com- 
pellitur: eodem observando, et si tutor 
vel curator vel alise tales personae quae 
alienarum rerum gubernationem rece- 
penint, litem quibusdam per alium in- 
fenmt. 


4. Si vero aliquis convenitur, si qui¬ 
dem praesens procuratorem dare par&tus 
est, potest vel ipse in judicium venire, 
et sui procuratoris personam per judica- 
tum solvi satisdationis solemnes stipula- 
tiones firmare, vel extra judicium satis¬ 
dationem exponere, per quam ipse sui 
Procuratoris fidejussor existat pro omni¬ 
bus judicatum solvi satisdationis clau- 
sulis: ubi et de hypotheca suarum re- 
nim convenire compellitur, sive in 
judicio promiserit, sive extra judicium 
caverit, ut tam ipse quam heredes ejus 
obligentur: alia insuper cautela vel sa- 
tisdatione propter personam ipsius expo- 
nenda, quod tempore sententiae reci- 
tandai in judicio invenietur, vel si non 
venerit omnia dabit fidejussor quae con- 
demnatione continentur, nisi fuerit pro- 
vocatum. 


3. But where a suit is commenced oi 
defended by a procurator, if the procu¬ 
rator of the plaintiff does not either reg¬ 
ister a mandate of appointment, or if 
the person who really brings the action 
does not himself appear before the 
judge to confirm the appointment of a 
procurator, then the procurator nimself 
is obliged to give security, that the per¬ 
son for whom he acts will ratify his pro¬ 
ceedings. The same rule applies also 
if a tutor, curator, or any other person, 
who ha« undertaken to manage the 
affairs of another, brings an action 
through a third party. 

4. As to the defendant, if he appears 
and "wishes to appoint a procurator, he 
may either himself come before the 
judge, and there confirm the ap¬ 
pearance of the procurator, by giving 
with a solemn stipulation the caution 
called judicatum solvi, or he may give 
such a security elseWhere, and become 
himself the fidejussor of his own procu¬ 
rator, as to each clause of the caution 
judicatum solvi; and he is compelled 
to subject all his property to a hypotheca, 
whether he promises before the judge or 
not, and this obligation binds not only 
himself but his heirs. He must also 
give a further caution that he will him¬ 
self appear at the time when judgment 
is given, or if he fails to do so, his fide¬ 
jussor will be obliged to pay all that is 
fixed to be paid by the sentence, unless 
the decision is appealed against. 


For the clausula of the cautio judicatum solvi , see note on the intro¬ 
ductory paragraph of this Title. 

Alia insuper cautela . This was to insure that the actio judicati should 
be given against the real dominus litis , 


5. Si vero reus pittsto ex quacumque 
causa non fuerit, et alius velit defen- 
sionem ejus subire, nulla differentia inter 
actiones in rem vel in personam introdu- 
cenda, potest hoc facere, ita tamen ut 
satisdationem judicatum solvi pro litis 
sestimatione praestet; nemo enim secun¬ 
dum veterem regulam (ut jam dictum 
est) aliens rei sine satisdatione defensor 
idoneus intelligitur. 


5. But If, from any cause, a defendant 
does not appear, and another person is 
willing to defend the action for him, he 
may do so (nor does it make any differ¬ 
ence whether the action is real or per¬ 
sonal), but he must give security judica¬ 
tum solvi to the amount of what is at 
stake; for, according to the old rule of 
law we have just mentioned, no one can 
be defendant for another without giving 
security. 
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6. Quffi omnia apertius et perfectis- 6. All this will be learnt more easily 
8ime a quotidiano judiciorum usu in and fully by attending the sittings of 
ipsis rerum documentis apparent. judges, and by the teaching of actual 

practice. 


7. Qu&m form am non solUm in hac 
regia urbe, sed etiam in omnibus nostris 
provinciis, et si propter imperitiam 
forte aliter celebrabantur, obtinei*e cen- 
semus; cum necesse est omnes proving 
cias caput omnium nostrarum civitatum, 
id est, hanc regiam urbem ejusque ob- 
servantiam sequi. 


7. We order that these rules shall be 
observed not only in this our royal city, 
but also in all our provinces, although 
other usages may be now adopted there 
through ignorance j for it is necessaiy 
that all the provinces should conform to 
the practice of our royal city, the capital 
of our whole empire. 


Tit. XU DE PERPETtfIS ET TEMPORALIBUS AC- 
TIONIBUS, ET QUiE AD HEREDES ET IN HEREDES 
TRANSEUNT. 


Hoc loco admonendi sumus, eas qui* 
dem actiones qua? ex lege senatusve con* 
sulto sive ex sacris constitutionibus pro* 
ficiscuntur, perpetuo solere autiquitus 
competere, donee sacra constitutiones 
tarn in rem quam in personam actionibus 
certos fines dederunt; eas vero quae ex 
propria pratoris jurisdictione pendent, 
plerumque intra annum vivere i nam et 
ipsius pratoris intra annum erat impe- 
rium. Aliquando tamen et in perpetuum 
extenduntur, id est, usque ad finem ex 
constitutionibus introductum: quales 
sunt eae quas bonorum possessor^ ceter- 
isque qui heredis loco sunt, accommodat. 
Fui'ti quoque manifest! actio, quamvis 
ex ipsius pratoiis jurisdictione proficis- 
catur, tamen perpetuo datur; absurdum 
enim esse existimavit anno earn termi- 
nari. 

Gai, iv. 


We ought here to observe that the 
actions derived from the law, from a 
8enatu8-<xm8ultum, or from imperial con¬ 
stitutions, could formerly be exercised 
at any length of time, however great; 
until imperial constitutions assigned 
fixed limits both to real and to personal 
actions. Of the actions derived from the 
jurisdiction of the praetor, the greater 
part only last during one year, for this 
was the limit of the praetor’s authority. 
Sometimes, however, these actions are 
perpetual, that is, last until the time 
fixed by the constitutions; such are 
those given to the bonorum 'possessor and 
to others standing in the place of the 
heir. The action furti manifesti. also, 
though proceeding from the jurisdiction 
of the praetor, is yet perpetual, for it 
seemed absurd to limit its duration to a 
year. 

110 , 111 . 


In the introductory note to Title 6, reference has been made to the 
distinction between judicia legitima and judicia imperio continents, a 
distinction which determined the time within which, after the formula 
was framed, sentence must be given to be effectual. The point 
referred to in the text is a different one. This point is, how long the 
right of action lasted from its inception, i.e. from the time when the 
plaintiff could have brought an action. 

The general rule was that actions arising from the law, a senatus- 
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consultum , or constitutions, including an action arising out of the old 
civil law, were perpetual; that is, there was no limit to the time in 
which they could be brought until such a limit was fixed by constitu¬ 
tions of the later emperors. On the other hand, praetorian actions 
were annual, i.e. must be brought within an annus utilis , or year made 
up of days in which there was no obstacle to the plaintiff appearing in 
court, so that more than twelve months might be included. This time 
of a year was probably suggested by the duration of the praetor’s office, 
but it had nothing to do with any one praetor being in office. It was 
merely a limited time during which the praetor, in creating an action, 
fixed that it must be brought. 

To the rule that praetorian actions were annual, there were, however, 
exceptions of a very wide kind. The text mentions the actions given 
to a bonorum possessory and to every one placed in loco heredis, and also 
the praetorian action for furtum munffestium, which was perpetual be¬ 
cause it was a commutation of capital punishment. (Gai. iv. 111.) 
Further, all praetorian actions rei persecutorice, for the sake of the thing, 
including all actions on contracts, were perpetual, unless the action 
was one not extending, but directly contradicting, the civil law, when 
it was annual. An example will show what was meant by this distinc¬ 
tion. The actio Publiciana (Tit. 0. 4), given to extend the operation of 
usucapion, was perpetual, but the actio quasi-Publicianay given to 
rescind usucapion (Tit. 6. 5), was annual. (D. xliv. 7. 35, pr.) We 
may, therefore, almost reverse the description of praetorian actions, 
and say that they were perpetual except when they were (1) penal (the 
actio furti manifesti being, however, perpetual), or (2) rei perseculoricSy 
but in direct opposition to the civil law. 

In a.d. 424, Theodosius II. enacted that, as a general rule, actions, 
real or personal, should not be brought after a lapse of thirty years. 
(C. vii. 39. 3.) Subsequently the time was, in the case of some actions, 
as in that of an actio kypothecaria, when the thing hypothecated re¬ 
mained in the hands of the debtor, extended to forty years. (C. vii. 
39. 71.) The term perpetua y however, still continued to be applied to 
these actions, though, properly speaking, in the time of Justinian it 
meant nothing more than an action which could be brought, within 
thirty or forty years, as opposed to those which could only be brought 
within a shorter period. 

1. Non omnes autem actiones quae in 1. It is not all the actions allowed 
aliquem aut ipso jure competunt aut a against any one by the law, or given by 
praetore dantur, et in heredem aeque the praetor, that will equally be allowed 
competunt aut dan solent: est enim cer- or given against his heir. For it is a 
tissima juris regula, ex male ficus poena- fixed rule of law, that actions arising 
les actiones in heredem rei non competere, from delicts are not allowed against the 
veluti furti, vi bonorum raptorum, injuii- heir of the delinquent, as, for instance. 
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the actions furti. vi bonorum raptarum, 
iiywriartm, damni ivJwicB. These 
actions are, however, given to heirs, with 
the exception of the action injuriarum, 
and others that may resemble it. Some¬ 
times an action, arising from a contract, 
is not allowed against an heir; for in¬ 
stance, the action given against any one 
for wilful wrong committed by him, is 
not allowed against the heir under his 
testament. But penal actions, Buch as 
those of which we have just spoken, 
from the moment of the litis contestatio, 
pass both to and against the heirs to the 
parties. 

Gal iv. 112,113; D. iv. 3. 17.1; D. xUv. 7. 26. 68. 

Although penal actions could not be brought against the heir of the 
wrong-doer in order to enforce the liability to a penalty, as the liability 
was personal to the wrong-doer, yet they could be brought against the 
heirs for the purpose of getting back from them anything by whjch 
they had received an advantage from the delict. (D. xliv. 7. 35, pr.) 

AUquando ex contractu actio contra heredem non competit. This is 
taken from Gaius, who means it to apply to the heirs of adstipulatores , 
sponsores, and fidepromi&sores, fbr their heirs were not bound; but it is 
difficult to say tb what it could apply in the time of Justinian. It 
would also be supposed, from the text, that an action making a testa¬ 
tor responsible for dolus malm did not ordinarily pass against his heirs, 
if his heirs were not benefited by the wrong he had committed; but 
there was only one case in which the action did not pass against his 
heirs whether they had benefited by the dolm malm or not, namely, 
the action in duplum against a person who had been guilty of dolm 
malm with regard to a deposit placed in his custody under the pressure 
of an accidental misfortune (see Tit. 6. 23); and even in this case an 
actio in mnplum passed against the heirs. (D. xvi. 3. 18.) 

2. Superest ut admoneamus, quod, si 2. It remains that we should remark, 
ante rem judicatam is cum quo actum that if, before the sentence, the defen- 
eat satisfaciat actori, officio judicis con- dant satisfies the plaintiff, the judge 
venit eum absolvere, licet judicii acci- ought to absolve the defendant, although, 
piendi tempore in ea causa fuisset, ut from the time of the action being com- 
damnari debeat: et hoc est quod ante menced before the magistrate, it was 
vulgo dicebatur, omnia judicia absolu- evident the defendant would be con- 
toria ease. demned. It is in this sense that in 

former times it was commonly said that 
in all actions the defendant might be 
absolved. 

Gai. iv. 114. 


arum, damni injuriie; sed heredibus 
hujusmodi actiones competunt, nec dene- 
gantur, except* injuriarum actione, et si 
qua alia similis inveniatur. AUquando 
tamen etiam ex contractu actio contra 
heredem non competit, cum testator 
dolose versatus sit, et ad heredem ejus 
nihil ex eo dolo pervenerit. Pomales 
autem actiones quas supra diximus, si 
ab ipsis prindpaUbus personis fuerint 
contestant®, et heredibus dantur, et contra 
heredes transeunt. 
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If, after the formula was delivered, but before judgment was given, 
the defendant satisfied the plaintiff, a question had arisen, as we learn 
from Gains (iv. 114), whether in all cases the judge was to absolve the 
defendant, or whether in actions stricti juris the judge was technically 
bound to go on and pronounce judgment, The Proculians thought that 
the condemnation was still to be made in actions stricti juris , though 
not in bones ftdei actions or actions in rem< The Sabinians held that the 
defendant should be absolved in all actions, and it is the opinion of the 
Sabinians that Justinian confirms. 


Tit. XID. DE EXCEPTIONIBUS, 


Sequitur ut de exceptionitms dispicia- 
mus. Comparafcffi autem sunt exceptiones 
defendendorum eorum gratia cum qui- 
bus agitur: ssepe enim accidit, ut licet 
ipsa persecutio qua actor experitur justa 
sit, t&men iniqua sit ad versus eum cum 
quo agitur. 

Gai. Iv. 


It now follows that we should speak of 
excep ions. They have been introduced 
as a mean9 of defence for those against 
whom the action is brought. For it often 
happens that the action of the plaintiff, 
although in itself well founded, is yet 
unjust as regards the person against 
whom it is brought. 

115, 116. 


Exceptions belonged,properly to the system of formulae only. Under 
that system the praetor or other magistrate who pronounced on the 
right, qui jus dicebat, decided whether, on the statement of facts, the 
plaintiff had a right to an action. If he had, the parties were sent to 
the judge. But though the plaintiff might have a right to an action, 
the defendant might have some ground to urge why, in the particular 
instance, the action should be defeated; and if the action in factum 
was not bones fidei , i.e, if it was stricti juris , arbitraria , or penal, it was 
necessary that this ground should be distinctly stated by the defendant 
to the praetor. Thus the statement was incorporated in the formula 
sent to the judge, and was called the exceptio; it excepted, or took 
away from the power of the action. (See Introd. sec. 104.) The judge was 
bound by the instructions he received in the intentio. He could take 
notice of no reason urged by the defendant why the action should fail, 
if the only question submitted to him by the praetor was whether the 
plaintiff had a good ground of action. It was necessary that the praetor 
should also expressly instruct him to inquire whether the action, how¬ 
ever well grounded, ought not to be defeated. 

For instance, supposing an action was brought on a stipulation, the 
formula would run J9i paret Numerium Negidium AuLo Agerio sestertium 
X millia dare oportere. The only question which the judex could have 
to decide would be, was the stipulation made or not ? If it was, the 
right of the plaintiff to have a sentence in his favor was indisputable. 
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But supposing the prsetor went on to add an exception, which was 
always negative, and say, Si in ea re nihil dolo male Auli Agerii factum 
sit neque fiat , then a further inquiry would have to be made; was there 
any fraud on the part of the creditor which made it unjust that he 
should recover in the action ? 

The defendant, in making an exception, was not supposed to admit 
the truth of the plaintiff's statement. (D. xliv. 1. 9.) The plaintiff 
had first to prove his intentio , and unless he did so the action failed. 
Supposing he proved it to. the satisfaction of the judex , it was then for 
the defendant to prove his exception. He affirmed the facts on which 
the exception rested, and he must prove them; he was in his turn the 
attacking party. Reus in exceptions actor est. (D. xliv. 1. 1.) 

In actions bones fidei , as we have already said (see Tit. 6. 31), excep¬ 
tions were never used; for here the judge was bound by the character 
of the action to examine into all the circumstances, and only to con¬ 
demn the defendant if justice demanded he should do so. The action 
itself was said to imply any exception that could be set up. (D. xxxv. 
1. 84. 5.) 

In the time of Justinian there were, properly speaking, no such 
things as exceptions. The word came to mean any defence other than 
a denial of the subsistence of the right of action, which was urged 
before the magistrate by the defendant. 


1. Verbi gratia, si metu coactus, aufc 
dolo inductus, aut errore lapsus, stipu- 
lanti Titio promisisti quod non debue- 
raa, palam est jura civili te obligatum 
esse, et actio qua intenditur dare te 
oportere, efficax est; sed iniquum est te 
condemnari. Ideoque datur tibi excep- 
tio metus causa, aut doli mali, aut in fac¬ 
tum composite ad impugnandam ac¬ 
tionem. 


D. xliv. 4. 4.16. 


1. For instance, if forced by fear, in¬ 
veigled by fraud, or fallen into a mis¬ 
take, you promise Titius in a stipulation 
that which you did not owe him, it is 
evident that, according to the civil law, 
you ara bound, and the action, in which 
it is maintained that you ought to give, 
is validly brought. Yet it is unjust that 
you should be condemned; and, there¬ 
fore, to repel the action, you have given 
you the exception metus causa, or doli 
mali, or one made to raise the question 
of a particular fact. 

3 ; D. xliv. 7. 36. 


Errors lapsus , i.e. not a mistake as to the thing forming the subject 
of the stipulation, for such a mistake would make the stipulation void; 
but a mistake in the apprehension of some fact which, if the defendant 
had known rightly, he would not have entered into the stipulation. 
(See Bk. iii. Tit. 19. 23.) 

The exceptio metus causa ran thus: Si in ea re nihil metus causa fac¬ 
tum esL The exceptio doli mali thus: Si in ea re nihil dolo malo Auli 
Agerii factum sit neque fiat. (D. xliv. 4. 4. 2 and 4.) We may remark 
36 
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that the former is general (fear inspired by any one whomsoever), the 
latter personal (the fraud of Aldus Agerius ), and that the exceptio doli 
mali relates not only to the character of the action at the particular 
^ time when the obligation was formed, but also to its subsequent char¬ 
acter, neque factum sit negue fiat. A claim might be perfectly fair in 
the first instance, and afterwards become only partially so, or even 
wholly unfair. For instance, the real owner of an estate might claim 
it, and then find that the possessor, having improved it during the time 
he held it, is entitled to compensation. If the owner refuses the com¬ 
pensation, his claim, in itself fair, becomes, in the way he urges it, 
unfair. 

In factum composita , i.e. shaped so as to raise the question whether & 
statement of a particular fact was or was not true. Some particular fact 
is submitted by the praetor to the judex , instead of such a general inquiry 
as whether the plantiff has been guilty of fraud. For instance, to use 
the example given in the Digest (xlv. 1. 22), the inquiry directed to 
be made might be Whether the plaintiff has uot made the defendant 
believe that the subject of stipulation, which is made of brass, was 
made of gold. 

The exceptio in factum composita was thus, like the actio in factum 
composita , opposed to one in jus concepta. For instance, the exceptio 
doli mali, which was in jus concepta , not only raised a question of fact, 
but made it requisite that the judex should affix a certain character to 
the acts of the parties. It may be observed that this general excep¬ 
tion doli mali would always answer every purpose which could be 
gained by using an exception in factum composita; for any particular 
fact which, if stated as an exception and proved, would furnish a bar 
to the action, would be taken notice of under the exception doli mali. 
But the magistrate would not always allow an exception doli mali to 
be inserted when he would give permission to employ one in factum 
composita; for infaihy was attached to a plaintiff against whom an 
exception doli mali was proved; and when the plaintiff stood to the 
defendant in any such near relation as that of patron or ascendant, 
the magistrate would not allow an exception to be used which would 
have any further consequence than to protect the defendant. (D. xliv. 
4. 4. 10.) The instances of exceptions in the following paragraphs are 
all instances of exceptions in factum. 


2. Idem juris eat, si quis quasi ere- 
dendi causa pecuniam stipulatus fuerit, 
neque numeraverit; nam earn pecuniam 
a te petere posse eum certum est, dare 
enim te oportet, cum ex stipulatione 
tenearis; sed quia iniquum est eo no¬ 
mine te condemnari, placet per exceptio- 


2. It is the same, if any one should 
stipulate from you for the repayment of 
money he is to lend you, and then does 
not pay to you the sum borrowed; in 
such a case, he could certainly demand 
from you the amount you have engaged 
to repay him, and you are bound to give 
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nem pecunife non numerate te defendi it, for you are tied by the stipulation, 
debere, cujus tempora nos (secundum But as it would be unjust that you 
quod jam superioribus libris scriptum should be condemned in such an action, 
est) constitutione nostra coarctavimus. it has been thought right yon should 

have the defence of the exception pecu- 
nicB non numerates. The time within 
which this exception can be use£, has, 
as we have said in a former Book, been 
shortened by our constitution. 

Gai. iv. 116 ; C. iv. 30. 14. 

Quasi credcndi causa , i.e. had made the defendant promise to pay 
a sum, as if he, the plaintiff, were going to lend the sum to the 
defendant. 

It will be remembered that, in this exception, the burden of proof 
was on the plaintiff, instead of, as in other exceptions, on the defend¬ 
ant, and then it must be pleaded within five years, a term reduced 
by Justinian to two years. (See Bk. iii. Tit. 21.) 

3. Prseterea debitor, si pactus fuerit 3. Again, the debtor who has agreed 

cum creditore nease petei*etur, nihilo- with his creditor that payment shall not 
minus obligatus manet, quia pacto con- be demanded from him, still remains 
vento obligationes non omniinodo dis- bound. For an agreement is not a mode 
solvuntur. Qua de causa efficax est by which obligations are always dis- 
adversus eum actio qua actor intend'd, solved. The action, therefore, in which 
si paret eum dare oportere; sed quia the intentio runs, ‘ If it appears that 
iniquum est contra pactionem eum he ought to give,* may be validly 
damnari, defenditur per exceptionem brought against him; but as it would 
pacti conventL be unjust that he should be condemned 

in contravention of the agreement, he 
may use in his defence the exception 
pacti conventi . 

Gai. iv. 116. 

Obligations formed re or verbis could not be dissolved by a simple 
pact. As the contract was a subsisting one, an exception was neces¬ 
sary. The exception pacti conventi ran thus: Si inter Avium Agerium 
et Numerium Negidium non convenit, ne ea pecunia peteretur. (Gai. iv. 
119.) 

4. iEque si debitor creditore deferents 4. So, too, if the debtor, when the 
juraverit. nihil se dare oportere, adhuc creditor challenges him to swear, affirms 
obligatus permanet; sed quia iniquum on oath that he ought not to give, he 
est de perjurio quaeri, defenditur per still remains bound. But as it would be 
exceptionem jurisjurandi. In iis quoque unjust to examine whether he has per- 
actionibus quibus in rem agitur, eeque jured himself, he is allowed to defend 
necessarise sunt exceptiones, veluti si himself with the exception jurisjurandi . 
petitore deferente possessor juraverit In actions in rem, these exceptions are 
earn rem suam esse, et nihilominus peti- equally necessary; for instance, if the 
tor eamdem rem vindicet; licet enim possessor, on being challenged by the 


Digitized by ^.ooQle 



564 


LIB. IV. TIT. XIIT. 


verum sit quod intendit, id est* rem claimant, swears that the property is 
ejus esse, iniquum tamen eat possessorem his, and yet the plaintiff still persists in 
condemn&ii. his real action. For the claim of the 

plaintiff might be well founded, and yet 
it would be unjust to condemn the pos¬ 
sessor. 

^ D. xii. 2. 9, pr. and 1; D. xii. 2, 3. 1; D. xii. 2. 11.1. 

The exceptio jurisjurandi was only necessary when the fact whether 
the defendant had accepted the oath when offered him was disputed. 
If it was acknowledged, the praetor would not give an action at all. 
(D. xii. 2, 3.) The oath terminated the right of the plaintiff to an 
action; jusjurandum speciem transaction^ continet , majoremque habet 
auctoritatem quam res judicata. (D. xii. 2. 2.) 

5. Item si judicio tecum actum fiierit, 5. Again if an action real or personal 
sive in rem sive in personam, nihilominus has been brought against you, the obli- 
obligatio durat, et ideo ipso jure de gation still subsists, and, in strict law, 
eadem re postea adversus te agi potest; an action might still be brought against 
neri debes per exceptionem rei judicatre you for the same object, but you are 
adjuvari. pi-otected by the exception rei judicatce. 

Gat. iv. 160, 107. 

Under the system of the actions of law, if a cause had once been 
decided, no further action could again be brought on the same grounds 
(Gai. iv. 108); but this was not the case under the praetorian system. 
To understand the effect of a previous action having been brought 
under the praetorian system, we must notice the distinction drav^ by 
Gains in the part of his Fourth Book which treats of exceptions between 
judicia legitima and judicia imperio continentia. A judicium legitimum, 
i.e. founded on the old jus civile , was an action given in the city of 
Rome, or within the first milestone round the city, between Roman 
citizens, and tried by a single judge. A judicium imperio continens , i.e. 
founded on the authority of the praetor, was an action given out of 
Rome, or tried by recuperatores , or one or both parties to which was a 
peregrinus, or were peregrini. Judicia imperio continentia never extin¬ 
guished the right of action, and therefore the plaintiff who brought an 
action for the second time had to be met with an exception. With 
respect to judicia legitima } a further distinction is to be made. If they 
were in rem or in factum , the nature of these actions prevented the litis 
contestatio in their case operating as a novation; and therefore, if a 
fresh action was brought, the defendant had to repel it by the excep¬ 
tion rei judicatce. Accordingly we may say, iu brief, that under the 
praetorian system none but judicia legitima in personam extinguished 
the right of action, and therefore in all other cases an exception was 
necessary. 
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In the time of Justinian these distinctions had disappeared, and 
therefore he says generally that the res judicata produces an exception. 
It was to have the same force as it had formerly had in the case of 
judida imperio continentia , and not that it had received in judicia legi- 
tima. Whether the action was real or personal, as the text informs 
us, the principal obligation still subsisted, and, no novation having 
taken place, a second action could only be repelled by an exception. 
But, practically speaking, under the system of judicia extraordinaria y 
as the judge did not receive instructions from a magistrate, and was 
not bound within the limits of a formula, the distinction between the 
res judicata operating as a bar or as an exception was a very immaterial 
one. 

In order that a res judicata should be available either as a bar or an 
exception, it was necessary that there should have been, in the former 
action, the same thing as the subject-matter of the litigation, the same 
quantity, the same right, the same ground of action, the same parties. 
Cum queeritur hcec exceptio noceat necne , inspiciendum est an'idem corpus 
sit: quantitas eadem, idem jus: an eadem causa petendi , eadem conditio 
personarum—qua nisi omnia concurrant , alia res est . (D. xliv. 2. 12. 
Bk. 14.) 

Gaius also mentions the exceptio rei in judicium deduct®, i.e. either 
that the case was already before the tribunals, as where, one of two 
(duo rei promittendi) having been sued, the other if sued could say that 
the case was already in the way of adjudication, or that the case had 
reached the litis contestation and had not been ended within the appointed 
tinft, i.e. within eighteen months if it was a judicium legitimum , or not 
within the duration of the power of the magistrate if it was imperio 
continens. See introductory note to Tit. 6. Gai. iv. 107.) 

6. Haec exempli causa retulisae suffi- 6. The above examples of exceptions 

ciet. Alioquin, quamex multis variisque may suffice. It may be seen in the 
causis exceptiones neee'seariae sint, ex larger work of the Digest or Pandects 
latioribus Digestorum seu Pandectarum how numerous and how diffeient are the 
libris intelligi potest*. causes which make exceptions necessary. 

7. Quarum qusedam e legibus vel ex 7. Some of these exceptions are de- 

iis qniB legis vicem obtinent, vel ex rived from the laws, and from other 
ipsiuspraetoris jurisdiction© substantiam enactments having the force of law, or 
capiunt. from the jurisdiction of the praetor. 

Gai. iv. 118. 

25 legibus ; such as the exception nisi bonis cesserit , relative to the ces¬ 
sion of the debtor’s goods, under the lex Julia. 

Ex iis qua legis vicem obtinent , i.e. senatus-consulta and constitutions. 
The exception under the rescript of Hadriau, permitting the employ- 
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raent of an exception doli mali when a plaintiff neglected to notice a 
counter-claim (see Tit. 6. 39), may serve as an example. 

8. Appellantur autem exceptions, alia 8. Exceptions are either perpetual anil 
perpetu* et peremptoria, alia tempora- pei*emptory, or temporary and dilatory. 
Is et dilatoria. 

D. xliv. 1. 3. 

The duration according to which exceptions are said to be perpetuus 
or ternporales , is the length of time in which they can be used by the 
defendant if he has occasion, not the length of time during which their 
effect continues if they are employed. 

All exceptions perpetua were necessarily peremptoria; if found to be 
justified by the facts, they set the matter in litigation at rest for ever. 
All exceptions ternporales were necessarily dilatoria ; they did but defer 
the decision of the matter in question till the expiration of a certain 
time. 

• 

9. Perpetuae et peremptoria sunt, qua 9. Those are perpetual and peremp- 
semper agentibus obstant, et semper rem tory which always present an obstacle 
de qua agitur perimunt: qualis st ex- to the demand, for we cut away the 
ceptio doli mali, et quod metus causa ground on which it is brought; as, for 
factum st, et pact! conventi, cum ita instance, the exception doli mali, that 
convenerit ne omnino pecunia peteretur. inetus causa, and that pacti conventi, 

when it has been agreed that no demand 
for the money shall ever be made. 

D. xliv. 1. 3. 


An act might be used for ever as an exception ; and yet if an action 
were brought grounded on it, that action might possibly have to be 
brought within a certain time. For instance, if fraud or violence had 
been used in the making of a contract, the exception would be good 
whenever an action was brought on the contract; but the person in¬ 
jured could only bring an actio doli or metus causa within a limited 
time. Hence it came to be said that such things were temporalia ad 
agendum , perpetua ad excipiendum. (See D. xliv. 4,5, 6.) 


10. Ternporales atque dilatori® sunt, 
quae ad tempus Docent, et temporis dila- 
tionem tribuunt: qualis st pacti con¬ 
venti, cum ita convenerit ne intra cer- 
tum tempus ageretur, veluti intra quin¬ 
quennium ; nam finito eo tempore non 
impeditur actor rem exequi. Ergo ii 
quibus intra certum tempus agere volen- 
tibus objicitur exceptio aut pacti con¬ 
venti aut alia similis, differre debent 
actionem et post tempus agere; ideo 


10. Those are temporary and dilatory 
which present an obstacle for a certain 
time and procure delay. Such is the 
exception pacti conventi when it has 
been agreed that no action shall be 
brought for a certain time, as, for in¬ 
stance, for five years; when once this 
period has elapsed, the plaintiff is not 
prevented fi*om bringing his action. 
Those, therefore, who seek to bring the 
action before the expiration of the time. 
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enim et dilatoriae istse exceptiones apel- and are repelled by the exception pacti 
lantur. Alioquin, si intra tempus egeri nt, convents or any similar one, ought to 
objcctaque sit exceptio, neque eo judicio put it off and to bring it after the time 
quidquam consequerentur propter ex- has elapsed; hence these exceptions are 
ceptionem, neque post tempus olim age re termed dilatory. If plaintiffs have 
poterant, cum temere rein in judicium brought the action before the expiration 
deducebant et consumebant, qua rations of the time, and been repelled by the 
rem amittebant. Hodie autem non ita exception, they will not gain anything 
Btricte hiec procedere volumus; sed eum by the action they bring, because of the 
qui ante tempus pactionis vel obliga- exception; and, formerly, they would 
tionis litem inferre ausus est, Zenonian® not have been able again to biing an 
constitutioni subjacere censemus, quam action on the expiration of the time, 
sacratissinius legislator de iis qui tern- because they had rashly brought their 
pore plus petierint, protulit: ut si in- claim before a judge, and so used up 
ducias quas ipse actor sponte indulserit their right to bring an action, and lost 
vel natura actionis con tine t, contemp- all they could claim. But at the pre¬ 
sent, in duplum habeant ii qui talem sent day we do not wish to proceed so 
injuriam passi sunt; et post eas finitas rigorously; any one who shall venture 
non aliter litem suscipiant, nisi omnes to biing an action before the time fixed 
expensas litis an tea acceperint, ut actores by the agreement or obligation shall be 
tali poena perteniti tempora litium do- subject to the dispositions of the consti- 
ceantur observare. tution of Zeno, published by that em¬ 

peror with respect to those who, in re¬ 
gard to time, ask more than is due to 
them. Consequently, if the plaintiff 
shall disregard the delay which he him¬ 
self has voluntarily accorded, or which 
results frem the nature of the action, 
the delay shall be doubled for the bene¬ 
fit of those who have sustained such a 
wrong; and even after the expiration of 
the time, these persons shall not be 
obliged to defend the action unless they 
nave been reimbui*sed for all the ex¬ 
penses of the former action, that a 
penalty so heavy may teach plaintiffs to 
have due regal’d to the delays that are 
to elapse before actions are brought. 

Gai. iv. 122, 123 ; C. iii. 10. 

Alia similis. Gaius gives, as an instance, the exceptio litis dividuce, 
given to repel a plaintiff who broke up into two actions his remedy for 
a single thing, and sued within the same praetorship for the part he 
did not include in his first action. Gaius defines dilatory exceptions 
as those qum non semper locum habent, sed evitari possunt. (iv. 122.) 
Zenoniance constitutioni. (See Tit. 6. 33.) * 


11. Praeterea etdam ex persona dila- 
toriie sunt exceptiones, quales sunt pro¬ 
curator!®, veluti, si per militem aut 
mnUerem age re quis velit: nam militi- 
bus, nec pro patre vel matre vel uxore, 


11. There are also dilatory exceptions 
by reason of the person: such are those 
objecting to the procurator; as, for in¬ 
stance, if a plaintiff wishes to have 
his cause conducted by a soldier or 
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woman, for soldiers cannot be procura¬ 
tors even for their father, or mother, or 
wife, not even by virtue of an imperial 
rescript; but they may conduct their 
own affairs without any breach of dis¬ 
cipline. As to the exceptions formerly 
opposed to procurators on account of 
the infamy, either of the person appoint¬ 
ing the procurator, or of the procurator 
himself, since we found that they were 
no longer used in practice, we have 
enacted that they shall be abolished, 
that no discussion as to their effect may 
prolong the course of the action itself. 

D. xliv. 1.3; C. ii. 13. 7. 9. 

The exception to the procurator as an improper person only produced 
a delay; directly the plaintiff appointed a proper person as procurator, 
the action proceeded. 

The infamia was that produced by being condemned in certain 
actions, as in the actio tutelw, depositi , pro socio, etc. 

After noticing exceptions, Gaius notices prescriptions, which origi¬ 
nally had been limitations of the actions inserted on behalf of the 
plaintiff or defendant. We have had an instance of the one inserted 
for the protection of the defendant in the prcescriptio Umgi temporis (Bk. 
ii. Tit. 6. pr. note); but by the time of Gaius all the prescriptions on 
behalf of the defendant were ranked among exceptions. Prescriptions 
on behalf of the plaintiff still remained where it was to the interest of 
• the plaintiff that not all his right, but only so much of it as had given 
rise to an existing liability, should be sued on, so that he might not 
be barred from suing when other liabilities came into existence. (Gai. 
iv. 130. 9). 


nec ex sacro rescript*), procurators 
nomine experiri conceditur; suis vero 
negotiis superesse sine offensa discipline 
possunt. Eas vero exceptiones qua olim 
procuratoribus propter infamiam vel dan- 
tis vel ipsius procurators opponebantur, 
cum in judiciis frequentari nullo modo 
perspeximus, conquiescere sancimus; ne 
dum de his altercatur, ipsius negotii dis- 
ceptatio proteletur. 


Tit. XIV. DE EEPLICATIONIBUS. 


Interdum evenit ut exceptio, quae 
prima facie justa videatur, inique no- 
ceat. Quod cum accidit, alia allegations 
opus est adjuvandi actoris gratia, quae 
replicatio vocatur, quia per earn replica- 
tur atque resolvitur jus exceptionis: ve- 
luti, cum pactus est aliquis cum debitore 
suo ne ab eo pecuniam petat, deinde 
postea in contrarium pact! sunt, id est, 
ut creditori petere liceat. Si agat cred¬ 
itor, et excipiat debitor, ut ita demum 
condemnetur, si non conveuerit ne earn 
•pecuniam creditor petat, nocet ei excep- 


Sometimes an exception which at first 
sight seems just, is really unjust. In 
this case, to place the plaintiff in a right 
position, it is necessary there should be 
another allegation, termed a replication, 
because it unfolds and resolves the right 
given by the exception. For example, 
supposing a creditor has agreed with a 
debtor not to demand payment, and then 
makes an agreement to the contrary; 
that is, that he may demand payment; 
if, when the creditor brings his action, 
the debtor uses the exception, alleging 


A. 
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that he ought only to be condemned if 
his creditor is not under an agreement 
not to demand payment, this exception 
presents an obstacle to the creditor. 
For it remains true that this agreement 
was made, although a contrary agree¬ 
ment was afterwards made. But as it 
would be unjust to deprive the creditor 
of his remedy, he will be permitted to 
use a replication founded on the latter 
agreement. 

Gai. iv. 126. 

All that has been said on the use and nature of exceptions is appli¬ 
cable to replications, which are but exceptions of an exception. (D. 
xliv. 1. 22.) 

It is to be remarked that there could not be an exceptio doli mali to an ’ 
exceptio doli mali. If the plaintiff had been guilty of fraud, it could not 
strengthen his right of action that the defendant had also been guilty. 
(D. xliv. 4. 4.13.) 

1. Rursus interdum evenit ut replica- 1. The replication, in its turn, may, at 

tio, quffi prima facie justa est, inique no- first sight seem just, and yet be really 
ceat. Quod cum accidit, alia allegatione unjust. In this case, to aid the defend- 
opus est, adjuvandi rei gratia, qu® du- ant, it is necessary there should be a 
plicatio vocatur. ■ further allegation, termed a duplicatio. 

Gai. iv. 127. 

2. Et si rursus ea prima facie justa 2. And if, again, the duplicatio may 
videatur, sed propter aliquam causam seem just, but is really unjust, there is 
acton inique noceat, rursus alia allega- wanted to aid the plaintiff a still further 
tione opus est, qua actor adjuvetur, qu® allegation, termed a triplicatio. 
dicitur triplicatio. 

Gai. iv. 128. 


tio. Convenit enim ita: namque nihil- 
ominus hoc verum manet, licet postea in 
contrarium pacti sint; sed quia iniquum 
est creditorem excludi, replicatio ei da- 
bitur ex posteiiore pacto convento. 


3. Quarum omnium exceptionum usum, 3. The great diversity of affairs has 
interdum ulterius quam diximus, varie- made it requisite to caiTy still further 
tas negotiorum introducit: quas omnes the use of these exceptions. A clearer 
apertius ex Digestonim latiore volumine knowledge of them all may be obtained 
facile est cognoscere. by reading the fuller work of the Digest. 


Gai. iv 

4. Exceptiones autem quibus debitor 
defenditur, plerumque accommodari so- 
lent etiam fidejussoribus ejus et i*ecte; 
quia quod ab iis petitur, id ab ipso 
debitore peti videtur, quia mandati ju- 
dicio redditurus est eis quod ii pro eo 
solverint. Qua ratione, et si de non pe- 
ienda pecunia pactus quis cum reo fue- 
rit, placuit perinde succuiTendum esse 
per exceptionem pacti conventi illis quo- 


. 129. 

4. The exceptions given for the pro¬ 
tection of the debtor are also for the 
most part given in behalf of his fldqjus- 
8ores , and lightly so; for what is de¬ 
manded from them is really demanded 
from the debtor, because by the actio 
mafidati he will be forced to repay 
them what they have paid for him. 
Hence, if a creditor agrees with his debt¬ 
or not to demand payment, the exception 
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que qui pro eo obligati essent, ac si cum pacti conventi may be employed by 
ij«is pactus eRset ne ab eis ea pecunia those who are bound for him, exactly as 
peteretur. Sane qusedam exceptiones non if the agreement not to demand pay- 
solent his accommodari; ecce enim debi- raent had been made with them person- 
tor, si bonis suis cesserit, et cum eo cred- ally. There are, however, some excep- 
itor experiatur, defenditur per exceptio- tions not allowed them; for instance, if 
nem nisi bonis cesserit; sed hsec excep- the debtor has made a cession of bis 
tio fidejussoribuer non datur, ideo scilicet property, and the creditor sues him, he 
quia qui alios pro debitore obligat, hoc may protect himself by the exception 
maxime prospirit, ut cum facultatibus nisi bonis cesserit; but this exception is 
lapsus fuerit debitor, possit ab iis quos not allowed to fidejussores. For, in 
pro eo obligavit, suum consequi. taking security for the payment of a 

debt, what the creditor principally looks 
. to is recovering what is owed him from 

the sureties, in case of the insolvency of 
the principal. 

D. xlvi. 1.19; D. ii. 14. 32. 

Exceptions were divided into rei cohaerentes , which affected the right 
to claim, and personae cohaerentes , which only protected the debtor him¬ 
self. As an instance of an exceptio cohaerens rei may be given an excep - 
tio doli mali , or a general pact not to sue. As an instance of an exceptio 
cohaerens personae may be given that mentioned in the text, where the 
debtor was protected by having given up all his property, or a particu¬ 
lar pact not to sue the debtor personally. Generally the fidejussors of 
the defendant could use the exception^ which he could have used; but 
this was not always, as the text points out, true of those personae cohae- 
rentes , as in the case of the exception nisi bonis cesserit. 

Tit. XV. DE INTERDICTIS. 

8equitur ut dispiciamus de interdictis, We have now to treat of interdicts and 
seu actionibus quae pro his exercentur. the actions which supply their place. 
Erant autem interdicta form® atque con- Interdicts wei*e certain formulae by 
ceptiones verborum quibus prsetor aut which the praetor ordered or forbad 
jubebat aliquid fieri, aut fieri prohibe- something to be done; they were chiefly 
bat: quod tunc maxime faeiebat, cum de employed in disputes as to possession 
possessione aut quasi possessione inter or quasi possession, 
aliquos contendebatur. 

Gai. iv. 138, 139. 

An interdict was a decree or edict of the pr«tor made in a special 
case. The praetor published a general edict stating the leading prin¬ 
ciples on which he would act. But in certain cases he would make an 
edict applicable only to particular persons and particular things., 
Instead, for instance, of referring the party applying to him for relief 
to the general rule of law that one man should not be allowed to inter¬ 
fere with the watercourses of another, he made an edict that A should 
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not interfere with the watercourses of B. According to the circum¬ 
stances of the case such a command may be either positive or negative; 
and though, as remarked in paragr. 1, the word interdictum was consid¬ 
ered to apply more properly to a negative command only, it was, as a 
matter of usage, applied to all such special edicts indifferently; and 
Justinian seems to suppose that interdicere does not mean, as Gaius as¬ 
sumes, to forbid, but inter duos dicere , to decide between two parties. 
(See paragr. 1.) 

If the person to whom the special edict was addressed obeyed its 
directions, no further proceedings were necessary; if he asserted that 
he had not done wrong, the praetor allowed an action to be brought 
grounded on the interdict. A sketch of the mode in which the pro¬ 
ceedings grounded on an interdict were conducted will be found in the 
notes to paragr. 8. 

There was always something of a public character in the reasons 
which induced the praetor to grant an interdict. He adopted it as a 
speedy and sure remedy in cases when danger was threatened to ob¬ 
jects which public policy is especially interested to preserve uninjured, 
such as public roads and waters, burial-grounds, or sacred places; and 
though interdicts were granted where the quarrel was entirely between 
private parties, it was originally, perhaps, only when the subject of 
dispute was such as to render a breach of the public peace the prob¬ 
able result, unless the matter was set at rest by the summary interpo¬ 
sition of legal authority. If, for instance, it was a possession or quasi¬ 
possession that was disputed, it might be feared that the claimant 
would adopt force to eject the actual occupier, that force would be met 
by force, and the public peace be broken; and the limitation of the 
time—one year—within which, as we shall see, interdicts had in many 
cases to be applied for, seems to connect the acts giving rise to them 
with delicts. (Poste, Oai . 501.) This public character attaching to 
interdicts may suggest that they were originally given to protect public, 
not private interests. Niebuhr {Hist. Rom. vol. ii. 149) and Savigny 
(Possess . Bk. iv. 44) think that in the private occupancy of the ager pub - 
licus may be seen an interest so little protected otherwise, and calling 
so precisely for some such aid as the interdict, that it can hardly be 
doubted that the early use of interdicts was directed to meet the exi¬ 
gencies of this particular case. Anyhow, as the civil law did not deal 
with possession apart from ownership, a remedy became necessary 
when the praetors recognized possession, and, after the praetorian sys¬ 
tem was fully established, a character of settled law was imposed upon 
the mode of giving interdicts by the praetor announcing in his edict 
. that he would grant a particular interdict under particular circumstances. 
Interdicts were given, as the text informs us, to protect not only the 
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possession of corporeal things, but the quasi-possession of servitudes. 
(See Bk. ii. Tit. 3, 4.) 

Even before the introduction of the system of extraordinaria judicia, 
interdicts had become, probably, less frequently used, there being a 
tendency to go direct to the action grounded on them, and to do away 
with the interdict as a preliminary step. In the time of Justinian 
persons who under the praetorian system would have applied for an in¬ 
terdict, brought an action. In conducting this action, the magistrate 
would be greatly guided by the old law relating to interdicts; but 


otherwise, the subject of interdicts 
Lower Empire had very little to do. 

1. Summa autem divisio interdictorum 
haec est, quod aut prohibitory sunt, aut 
restitutoria, aut exhibitoria. Prohibito¬ 
ry Bunt, quibus vetat aliquid fieri, veluti 
vim sine vitio possidenti, vel mortuum 
inferenti quo ei jus er&t inferendi, vel in 
loco sacro aaditicari, vel in flumine publi¬ 
co ripave ej us aliquid fieri quo pejus na- 
vigetur. Restitutoria sunt, quibus resti- 
tui aliquid jubet, veluti bonorum posses- 
sori possessionem eoi*um quae quis pi*o 
herede aut pro possessore possidet ex ea 
hereditate, aut cum jubet ei qui vi pos¬ 
sessions fundi dejectus sit, restitui pos¬ 
sessionem. Exhibitoria sunt per quae 
jubet exhiberi, veluft eum cujus de li- 
bertate agitur, aut liber turn cui patro- 
nus operas indicere velit, aut parenti li- 
berosqui in potestate ejus Bunt. Sunt 
tamen qui putant proprie interdicta ea 
vocari quae prohibitory sunt, quia inter- 
dicere est denuntiare et prohibere; 
l’estitutoria autem et exhibitoria proprie 
decreta vocari; sed tamen obtinuit om¬ 
nia interdicta appellari, quia inter duos 
dicuntur. 


Gal. iv. 139, 140.142. 


was one with which the law of the 


1. The principal division of interdicts 
is, that they are prohibitory, restitutory 
or exhibitory. Prohibitory interdicts 
are those by which the praetor forbids 
something to be done, as, for example, 
to use force against a person in lawful 
possession, or against one who carries a 
dead body to a spot where he has a right 
to carry it, or to build on a sacred place, 
or to do anything in a public river, or on 
its bank, which may impede the naviga 
tion. Restitutory interdicts are those by 
which the praetor orders something to be 
restored, as, for instance, when he orders 
to be restored to the possessor the pos¬ 
session of the goods of an inheritance 
possessed by another as heir or as pos¬ 
sessor, or when he orders the possession 
of land to be restored to the person who 
has been violently expelled from it. 
Exhibitory interdicts are those by which 
the praetor orders to exhibit; for instance, 
to exhibit the person whose freedom is 
being questioned, or the freedman whose 
services are claimed by the patron, or to 
exhibit to the father the children in his 
power. Some, however, think that the 
term interdict ought, strictly speaking, 
to be applied to those which are prohib¬ 
itory, because interdicere means to * de¬ 
nounce, to prohibit,* while those that are 
restitutory or exhibitory ought to be 
called decreta. But usage has applied 
the word interdict to all alike, as they 
are all given between two parties. 

144; D. xliii. 1. 2. 1. 


The formula of many of the interdicts most ordinarily in use is pre¬ 
served to us in the Digest. It would take up too much space to give 


Digitized by Google 



LIB. IV. TIT. XV. 


573 


many of these at length. One or two examples of epch kind must 
suffice. 

The formula of the prohibitory interdict generally ended with the 
words veto or vim fieri veto . That forbidding nuisances in public ways 
ran thus:— 

In via publica Uinereve publico facere , immittere quid , quo ea via idve 
iter deterius fiat , veto. (D. xliji. 8. 2. 20.) 

That forbidding interruption in the use of a burial-ground ran 
thus:— 

Quo quave illi (the person protected), inferre invito te (the person 
against whom the interdict was granted), jus est, quominus illi eo eave 
mortuum inferre et ibi sepelire liceat , vim fieri veto. (D. xi. 8. 1.) Other 
prohibitory interdicts may be found relating to sacred places (D. xi. 8. 
1), tombs (D. xi. 8. 1), public places (D. xliii. 8. 2. 20), navigation (D. 
xliii. 12.1). 

Restitutory interdicts ran, for example, thus:— 

Quod in flumine publico ripave ejus factum , sive quid in fiwmen ripamve 
ejus immissum habes si ob id aliter atque fluit, atque uti priore (Estate fluxit, 
restituas. (D. xliii. 13. 11.) 

Restituere is used in a very wide sense, as it includes not only, as in 
this example, putting back things into the state they were before, and 
giving back possession, but giving possession to a person who had not 
bad possession. 

Of exhibitory interdicts, which were used as the preliminary of a 
vindication, we may take as a specimen that de libero homine exhibendo , 
granted to make any one who had a freeman in his custody produce 
him, and thus render it impossible that he should be illegally retained 
in his custody. It ran thus:— 

Quern liberum dolo malo retineas, exhibeas. (D. xliii. 29. 1.) 

2. Sequens divisio interdictorum haec 2. The second division of interdicts is, 

est, quod quaedam adipiscendse pos- that they are given to some to acquire, 
sessionia causa comparata sunt, quaedam some to retain, and others to recover 
retinendae, quaedam recuperandae. possession. 

Gai. iv. 143. 

As interdicts were mainly applied to questions of the possessory 
rights of private persons, those interdicts which distinctly referred to 
such possession are here classed together. But they fall under the 
heads of the first division. Interdicts retinendce possessions were pro¬ 
hibitory; interdicts adipiscendce or recuperandce possessions were restitu¬ 
tory. 

3. Adipiscendae possessions causa in- 3. To acquire possession an interdict 
terdictum accommodatur bonorum pos- is given to the bonorum possessor termed 
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Quorum bonorum t of which the effect is 
to compel the person possessing, as heir 
or possessor, any of the goods of which 
the possession is given, to make restitu¬ 
tion to the bonorum possessor. A person 
is said to possess as heir, who thinks 
himself to be heir, and as possessor, 
who, without any right, and knowing* 
that it does not belong to him, possesses 
a part or the whole of an inheritance. 
It is said of this interdict, that it is given 
to acquire possession, because it is only 
available for a person who wishes to 
gain, for the first time, possession of a 
thing. If, then, a person who has 
gained possession loses it, he cannot 
avail himself of this interdict. There 
is, too, another interdict given to acquire 
possession, viz. the interdictum Salvia- 
num, to which an owner of land has 
recourse to enforce his right over the 
things belonging to the farmer, which 
the fanner has pledged as a security for 
his rent. 

Gai. iv. 144.147. 

The interdict Quorum bonorum ran thus:— 

Quorum bonorum ex edicto meo illi possessio data est, quod de his bonis 
pro herede aut pro possessore possides , possideresze si nihil usucaptum esset 7 
quod quidem dolo fecisti ut desineres possidere , id illi restibuas . (D. xliii. 
2.) Although the interdict was only given when the bonorum possessor 
had never before had possession, yet it was restitutory, a term used 
very widely, as has been observed in the note to paragr. 1, and the 
word restituas appears in its terms. Restituas , therefore, must be used 
as meaning 1 to give up,’ not 1 to give back.’ 

The use of this interdict was to secure the possession to those whom 
the praetor treated as having a right to the inheritance, but who had 
not a right recognized by the civil law. Not being heirs, properly so 
called, they could not bring a • real action for the inheritance. (See 
Bk. iii. Tit. 9.) It will be observed from the formula that the interdict 
might be used against the person possessing pro herede or pro possessore , 
although the time of usucapion had run in his favor, and against such 
a person if, having possessed, he had, through dolus malus on his part, 
ceased to possess. The person possessing pro possessore , i.e. without 
any allegation of title, is sometimes spoken of as prcedo. (See page 439.) 

We must not confound the interdictum JSalvianum with the actio 
JServiana (see Tit. 6. 7), but it was probably only a step to that action, 
and may have fallen into disuse when the actw Serviana was established 


sessori, quod appellatur quorum bono¬ 
rum. Ejusque vis et potestaa haec est, 
ut quod ex iis bonis quisque quorum 
possessio alicui data est, pro herede aut 
pro possessor possideat, id ei cui bo¬ 
norum possessio data est restituere 
debeat. Pi 1 © herede autem possidei*e 
videtur, qui putat se heredem esse; pro 
possessore is possidet, qui nullo jure 
rem hereditariam vel eti&m totam here- 
ditatem, sciens ad se non pertinere, 
possidet. Ideo autem adipiscendae pos¬ 
session^ vocatur interdictum, quia ei 
tantum utile est qui nunc piimum cona- 
tur adipisci rei possessionem : itaque si 
quis adeptus possessionem amiserit earn, 
hoc interdictum ei inutile est. Interdic¬ 
tum quoque quod appellatur Salvianum, 
adipiscendae possessionis causa compara- 
tum est, eoque utitur dominus fundi de 
rebus coloni, quas is pro mercedibus 
fundi pignori futuras pepigisset. 
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as a means of redress for the creditor. The interdictum Salvianum was 
not given to every mortgage creditor, but only to the owner of a rural 
estate, as a means of getting possession of the goods of the occupier of 
the estate which had been pledged for the rent. Probably the inter¬ 
dict was granted even if the goods had passed into the hands of a 
third party. (D. xliii. 33. 1, but see C. viii. 9. 1.) Gaius mentions 
two other interdicts coming under this head, one given to bonorum 
emptore-s, and one to sectores , or purchasers of public goods, (iv. 155. 
150.) 


4. Retinendae possessions causa com- 
p&r&ta sunt interdicta uti possidetis et 
utrubi, cum ab utraque parte de proprie- 
tate alicujus rei controversia sit, et ante 
quaeritur uter ex litigatoribus possidere, 
et uter petere debeat: naraque, nisi 
ante exploratum fuerit utrius eorum 
possessio sit, non potest petitoria actio 
institui, quia et civilis et naturalis ratio 
facit ut alius possideat, alius a possidente 
petat. Et quia longe commodius est 
possidere potius quam petere, ideo ple- 
iiimque et fere semper ingens existit 
contentio de ipsa possessions. Commo- 
dum autem possidendi in eo est, quod 
etiamsi ejus res non sit qui possidet, si 
modo actor non potuerit suam esse pro- 
bare, remanet suo loco possessio : prop¬ 
ter quam causam, cum obscura sunt 
utriusque jura, contra petitiorem judi- 
cari solet. 8ed interdicto quidem uti 
possidetis de fundi vel ffidium posses- 
sione contenditur, utrubi vero interdicto 
de rerum mobilium possessione. Quo¬ 
rum vis ac potestas pluriman inter se 
differentiam apud veteres habebat: nam 
uti possidetis interdicto is vincebat, qui 
interdict! tempore possidebat, si modo 
nec vi nec clam nec precario nactus fue- 
rat ab adversario possessionem, etiamsi 
alium vi expulerat, aut clam arripuerat 
alienam possessionem, aut precario ro- 
gaverat aliquem ut sibi possidere liceret; 
utrubi vero intei*dicto is vincebat, qui 
majore parte ejus anni nec vi nec clam 
nec precario ab adversario possidebat. 
Hodie tarnen aliter observatur; nam 
utriusque interdicti potestas (quantum 
ad possessionem pertinet) exaequata est: 
ut ille vincat et in re soli et in re mobili, 
qui possessionem nec vi nec clam nec 


4. To retain possession there are 
given the interdicts uti possidetis and 
utrubi, when, in a dispute as to the 
ownership of a thing, a dispute first 
rises which of the parties ought to be 
possessor and which plaintiff. For, un¬ 
less it is first determined to which the 
possession belongs, it is impossible to 
shape the real action, as law and reason 
both require that one party should pos¬ 
sess, and the <ther bring his claim against 
him. And as it is much more advanta¬ 
geous to possess than to claim the thing, 
there is generally a keen dispute as to 
the right to possess. The advantage of 
possession consists in this, that even if 
the thing does not really belong to the 
possessor, yet, if the plaintiff does not 
prove himself to be the owner, the pos¬ 
sessor still remains in possession, and, 
therefore, when the lights of the par¬ 
ties are doubtful, it is customary to de¬ 
cide against the claimant. The inter¬ 
dict uti possidetis applies to the posses¬ 
sion of land and buildings, the interdict 
utrubi to that of moveables. There 
were formerly great differences in their 
effects; for, in the interdict uti possidetis, 
he prevailed who was in possession at 
the time of the interdict, provided that 
he had not acquired possession from his 
adversary by force, or clandestinely, or 
as a concession ; but it made no differ¬ 
ence if he had acquired it from any one 
else, by forcibly expelling him, secretly 
depriving him of possession, or obtain¬ 
ing from him possession as a concession. 
In the interdict utrubi, on the contrary, 
he prevailed, who during the greater 
part of the preceding year had had the 
possession without having obtained it as 
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precario ab adversario litis con testate against his adversary by force, clandes- 
tempore detinet. tinely, or as a concession. At the pres¬ 

ent day it is different, for the two inter¬ 
dicts have the same effect as regards 
possession, so that whether the thing’ 
claimed is an immoveable or a moveable, 
he prevails, who, at the time of the litis 
contestation is in possession, without hav¬ 
ing obtained it as against his adversary 
by force, clandestinely, or as a concession. 

Gai. iv. 148-150; D. iv. 1. 24 ; D. xliii. 17.1; D. xliii. 31; C. iv. 19. 2. 

The interdict uti possidetis ran thus :— 

Uti eas cedes, quibus de agitur , nec vi, nec clam, nec precario alter ab 
aUero possidetis, quominus ita possideatis vim fieri veto. (D. xliii. 17.1.) 

It was grante'd to defend the possession of all immoveables, except 
cloacce , which was expressly excepted by the praetor’s edict. The word 
cedes in the text of the interdictis only an example. 

By possessing precaiio is meant possessing by having extorted posses¬ 
sion by prayer and entreaties. When the person from whom the pos¬ 
session had been extorted wished to do so, he could always resume it; 
and hence the word precarius came to mean uncertain. Perhaps the 
origin of precaria possessio was the interest that clients had in a portion 
of the ager publicus , which their patron might permit them to use, and 
which they were bound to restore immediately if their patron 
demanded it back. 

The words alter ab altero are inserted, because it would be no ground 
for disturbing the possession that it had been obtained vi, clam , or pre¬ 
cario, unless it had been so obtained from the other litigant party. 

It was necessary that application should be made for this interdict 
within a year after the security of the possession had been threatened. 
(D. xliii. 17. 1.) It did not signify how it had been threatened. The 
text only refers to the case of an action being brought to dispute it, 
but the interdict would be granted in whatever way the possession had 
been attacked. 

The interdict utrubi ran thus :— 

Utrubx hie homo quo de agitw • majore parte hujusce, anni fiat, quominus 
is eum ducat, vim fiero veto . (D. xliii. 31.) 

The example is taken from the case of the disputed possession of a 
slave, but the interdict applied to the case of all moveables. This inter¬ 
dict was considered one retinendee possessionis, although, as it was 
granted to the person who had possession during the greater part of 
the preceding year, it might happen that it was granted to a person 
who had not the possession at the exact time it was granted, but who 
had possessed the thing during more months in the year than the per¬ 
son who happened to be in possession at the end of the year. 
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5. Possidere autem videtur quisque, 
non solum si ipse possideat, sed et si 
ejus nomine aliquis in possessione sit, 
licet is ejus juri subjectus non sit, qua- 
lis est colonus et inquilinus. Per eos 
quoque apud quos deposuerit quis, aut 
quibus commodaverit, ipse possidere 
videtur; et hoc est quod dicitur, retinere 
possessionem posse aliquem per quemli- 
bet qui ejus nomine sit in possessione. 
Quinetiam animo quoque retineri posses¬ 
sionem placet, id est, ut quamvis neque 
ipse sit in possessione, neque ejus no¬ 
mine alius, tamen si non derelinquenctae 
possessionis animo, sed postea reversu- 
rns inde discesserit, retinere possessio¬ 
nem videatur. Adipisci vero posses¬ 
sionem per quos aliquis potest, secnndo 
libro exposuimus ; nec ulla dubitatio est 
quin animo solo adipisci possessionem 
nemo potest. 


5. A person is considered to possess 
not only when he himself possesses, but 
also if any one is in possession in his 
name, although not a person in his pow¬ 
er, as the tenant of a farm or building. 
He may also possess through a deposi¬ 
tary or a borrower, and this it is that is 
meant by saying, that a person may re¬ 
tain possession by any other who pos¬ 
sesses in his name. Moreover, it is held 
that possession may be retained by mere 
intention only, that is, that although a 
person is not in possession himself, nor 
is any one else in his name, yet, if it is 
not with any intention of abandoning 
the thing, but of returning again to it, 
that he has placed himself at a distance 
from it, he is considered still to retain 
the possession. Through whom posses¬ 
sion may be acquired, we have already 
explained in the Second Book. But it 
most certainly can never be acquired by 
mere intention only. 


Gat. iv. 153. 


In the introductory note to Bk. ii. Tit. 0, the distinction has been 
pointed oat between cvoilis possessio , that is, possession bona fide and ex 
justa causa, which could be transmuted by usucapion into ownership, 
and naturalis possessio , which again is divided into possessio where, 
although there is not possession such as will ripen by usucapion, there 
is still possession as a matter of fact, coupled with the intention of 
treating the thing as if the possessor were the owner, and in possessione 
esse f where the person has the detentio , but not the animus possidendi . 
CivUis possessio and naturalis possessio with the intention of ownership 
were protected by these possessory interdicts, whereas the being merely 
in possession was not. This paragraph points out (1) that one person 
may be in possession while another is the possessor, and that the first 
is not, while the second is, entitled to the interdicts; and (2) that a 
possessor may sometimes possess only with the animus without being 
actually on the spot possessing. An instance given in Gaius is that of 
a man who possesses a mountain pasture, and leaves it when the sea¬ 
son for its use is over, with the intention of returning (Gai. iv. 153), 
although the mere intention to possess as owner, without the physical 
fact of detention having ever taken place, was of no avail. 


6. Recuperandse possessions causa so- 6. To recover possession an interdict' 
let interdici, si quis ex possessione fundi is given in case any one has been ex- 
▼el tedium vi dejectus fuerit; nam ei pelled by violence from the possession of 
proponitur interdictum unde vi, per land or a building. He has then given • 

37 
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quod is qui dejecit, cogitur ei restituere 
possessionem, licet is ab eo qui dejecit 
vi vel clam vel precario possidebat. Sed 
ex constitutionibus sacris, ut supra dixi- 
mus, si quis rem per vim occupaverit, 
si quidera in bonis ejus est, dominio ejus 
privatur; si aliena, post ejus restitu- 
tioneni etiam aestimationem rei dare vim 
passo compellitur. Qui autem aliquem 
de possessione per vim dejecerit, tenetur 
lege Julia de vi privata, aut de vi pub- 
lica: sed de vi privata, si sine armis vim 
fecerit; sin autem cum armis eum de 
possessions expulerit, de vi publics. 
Armorum autem appellatione non solum 
scuta et gladios et galeas significari in- 
telligimus, sed et fustes et lapides. 


him the interdict unde \ n, by which ho 
who has expelled him is forced to l-estore 
to him the possession, although the per¬ 
son to whom the interdict is given has 
himself taken by force, clandestinely, or 
as a concession, the possession from the 
person who has expelled him. But, as 
we have said above, the imperial consti¬ 
tutions provide that if any one Beizes on 
a thing by violence, he shall lose the 
ownership of it, if it is a pari of his own 
goods, and if it belonged to another, he 
shall not only restore it, but, in addition, 
pay to the person who ha3 sustained the 
injury, the amount at which the thing is 
estimated. Moreover, a person who baa 
expelled by violence another from his 
possession, is liable under the lex Julia 
for private or for public violence ; for 
private violence, if his violence was 
exercised without the use of arms ; for 
public violence, if the expulsion from 
possession was made by armed force. 
Under the term arms are included not 
only shields, swords, and helmets, but 
sticks and stones. 


Gai. iv. 154, 155; D. xlviii. 7; D. 1.16. 41; C. viii. 4. 7. 


The interdict unde vi ran thus:— 

Unde tu ilium vi dejedsti , aut familia tua dejecit , de eo , quceque iUe tune 
xbi habuit , tantummodo intra annum, post annum de eo quod ad eum qtci 
vi dejecit pervenerit, judicium dabo. (D. xliii. 16.1.) 

Formerly a distinction was made in granting this interdict, accord¬ 
ing to the degree of violence used. If it had been ordinary violence 
(vis quotidiana), the interdict was only granted if the possession had 
not been obtained vi, clam , or precario , with respect to the adversary 
(Gai. iv. 144), and could only be obtained within a year; but if t&s 
armata had been employed, the interdict was granted in all cases. 
(Cic. Epist. xv. 16.) This difference had ceased long before the time of 
Justinian, and apparently before the time when the interdict assumed 
the shape in which we now find it in the Digest, by which, as will be 
seen, possession was given within a year, of the thing as it then was ; 
after a year, only of the thing as it came into the hands of the dispos- 
sessor. 

The interdict unde vi only applied to immoveables (D. xliii. 16. 6); 
but the constitution of Valentinian, Theodosius, and Arcadian, a.i>. 
389, referred to in the text (and in Tit. 2. 1), protected moveables as 
well as immoveables. (C. viii 4. 7.) 
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The fer JwZia de vi is treated of in Tit. 18. 8. 

Possession could be recovered by uti and utrubi possidetis as well as 
by unde vi> and it was by utrubi possidetis that, previously to the consti¬ 
tution above mentioned, possession of moveables was recovered. But 
the interdict unde vi was in some respects more advantageous than uti 
possidetis . (1) It gave a remedy where not the dispossessor, but a third 
person, was in possession (D. xliii. 16. 1. 40); (2) it gave, if brought 
within a year, the fructus from the time of the ejectment, not as uti 
possidetis merely from the commencement of proceedings (D. xliii. 16. 1. 
40); and (3) it was not, if the vis had been armata , or after the dis¬ 
tinction between the characters of the violence employed had been done 
away, barred by the vices of the possession of the applicant for the 
interdict; (4) it applied not only to immoveables, but to any moveables 
thereon. (D. xliii. 16.1. 6.) 

There were other interdicts under the head of recuperandoe possessionis 
—that de precario and that de clandestine^ possessions (D. xliii. 26. 2, pr.; 
D. x. 3. 7. 5); but little is known of them. 


7. Tertia divisdo interdictorum hoc 
eat, quod aut simplicia sunt, aut duplicia. 
Simplicia sunt, veluti in quibus alter 
actor, alter reus eat, qualia sunt omnia 
restitutoria aut exhibitoria: namque act¬ 
or est, qui desiderat aut exhiberi aut 
restitui, reus est is a quo desideratur ut 
restituat aut exhibeat. Prohibitoriorum 
autem interdictorum alia simplicia sunt, 
veluti cum prohibet praetor in loco sacro 
vei in flumine publico lipave ejus ali- 
quid fieri; nam actor est qui desiderat 
ne quid fiat, reus est qui aliquid facere 
conatur. Duplicia sunt, veluti uti pos¬ 
sidetis interdictum et utrubi; ideo autem 
duplicia vocantur, quia par utiiusque 
litigatoris in his conditio est, nec quis- 
quam prsecipue reus vel actor intelligi- 
tur, sed unusquisque tarn rei quam acto¬ 
ns partes sustinet. 


7. The third division of interdicts is, 
that they are either simple or double. 
Those are simple in which one person is 
plaintiff 1 and the other defendant, as is 
the case in all that are restitutory or 
exhibitory. For he is the plaintiff who 
wishes that a thing shall be exhibited or 
restored, and he is defendant against 
whom the claim is made. But of pro¬ 
hibitory interdicts some are simple, some 
double: simple, as,, for instance, when 
the praetor forbids anything to be done 
in a sacred place, or in a public river, or 
on its banks; for he is plaintiff who 
wishes that the thing should not be donp, 
and he is defendant who wishes to do it: 
double, as in the case of the interdicts 
uti possidetis and utrubi ; and these in¬ 
terdicts are called double, because in 
them the position of each party is equal, 
for neither can be said to be properly 
plaintiff or defendant, but each is at 
once plaintiff and defendant. 


Gai. iv. 156-160. 


Duplicia sunt , veluti uti possidetis interdictum et utrubi . These inter¬ 
dicts here and in Gaius (Gai. iv. 160 ) are, seemingly, only adduced as 
examples, but we know of no others having the same character. 


8. De ordine et vetere exitu interdic- 8. Of the process and effect of inter- 
torum supervacuum est hodie dicere; diets in former times it would be now 
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nam quoties extra ordinem jus dicitur superfluous to speak. For whenever 
(qualm sunt hodie omnia judicia), non the jurisdiction is extraordinary, as is 
est necesse reddi intei*dictum; sed per- the case now in all actions, there is no 
hide judicatur sine interdictis, ac si utilis necessity for an interdict; for judgment 
actio ex causa interdict reddita fuisset. is given without interdicts, exactly as if 

a utilis actio had been given in pursu¬ 
ance of an interdict. 

C. viii. 1. 3. 

From the Institutes of Gaius we gather a general notion of the man¬ 
ner in which the proceedings on an interdict were conducted. But the 
text of Gaius is, in this part, very imperfect and difficulty understand, 
and as the whole process was obsolete in the time of Justinian, a very 
short sketch of the proceedings must suffice here. 

The parties were made to appear in jure exactly in the same way 
when an interdict was to be applied for as when an action was to be 
brought. The praetor heard the statement of the party who made the 
application, and if the adversary confessed the truth of the statement, 
or the facts were manifest, the praetor announced his decree at once, 
and had it executed, if necessary, by the strong arm of the law (manu 
militari). If the merits of the case were doubtful, and the defendant 
asserted that he had not done wrong, the praetor gave an action based 
upon the interdict, to ascertain whether the facts were as the plaintiff, 
in applying for the interdict, alleged; that is, the intentio of the for¬ 
mula was the language of the interdict put as a hypothetical case. The 
interdict would run,— Hoc tel iUud te facere veto : the intentio, Si hoc tel 
iUud A. A. fecerit (condemna , etc.). The parties bound themselves by a 
sponsio and restipulatio in a penal sum, which the defendant was to pay 
if he was in the wrong, and to receive if he was not. But this prac¬ 
tice, which was always adopted when the ’interdict was prohibitory, 
was probably gradually abandoned when the interdict was restitutory 
or exhibitory; and in these cases, in order to compel the actual per¬ 
formance of the act ordered by the praetor, an action was given with a 
formula arbitraria , so that the judex might issue a preparatory order to 
the defendant, and, if it was not complied with, might make him pay 
the amount of all damage sustained (< quanti ea res erit ). (Gai. iv. 161, 
and foil.) 
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Tit. XVI. DE PCENA TEMERE LITIGANTIUM. 


Kune admonendi sumus magnam cu- 
ram egisse eoe qui jura sustinebant, ne 
facile homines ad litigandum procede- 
rent, quod et nobis studio est; idque eo 
maxime fieri potest, quod temeritas tarn 
agentium quam eorum cum quibus age- 
retur, modo pecuniaria poena, modo ju- 
risjurandi i*eligione, modo infamise metu 
coerce tur. 


We may here observe, that the authoi-s 
and preservers of our law have always 
sought most anxiously to hinder men 
from engaging too recklessly in law¬ 
suits, and it is what we ourselves desire 
also. And the best method of succeeding 
in it is, to repress the rashness alike of 
plaintiffs and of defendants, sometimes 
by a pecuniary penalty, sometimes by 
the sacred tie of an oath, sometimes by 
the fear of infamy 


Gai. iv. 174, and foil. 


In the days of Gaius, the means of punishing persons who recklessly 
brought or defended a suit were more numerous. The plaintiff was 
restrained from recklessly bringing an action not only by being con¬ 
demned in damages and costs, but (1) by an action of calumny—that 
is, the defendant could bring against a plaintiff who had sued him 
dishonestly an action by which the defendant could recover one-tenth 
of what the plaintiff had claimed, if by action, and one-fourth of what 
he had claimed, if by interdict (Gai. iv. 1175); (2) by what was termed 
the “contrary action” the unsuccessful plaintiff, although he had 
honestly brought his action, was made to pay a tenth or a fifth of what 
he claimed, but then it was only failing in a few special actions, such 
as that injw'iarum , that exposed him to this risk; (3) by oath, i.e. by 
the defendant calling on him to swear to his bona fides, but if the 
defendant did this, he could not afterwards bring an action of calumny, 
or the contrary action; and (4) by restipulatio, i.e. by being called on 
to wager a sum to be lost if he failed, which was allowed in certain 
actions; this mode of proceeding excluded the three others previously 
mentioned. 

In the law as described by Gaius, the defendant was restrained from 
recklessly defending an action (1) by the sponsio, or wager that he 
would lose, allowed in certain actions (the sponsio and restipulatio made 
up the wager); (2) in certain actions, as, for instance, for deposit in 
case of necessity, the penalty was double in case of denial (Tit. 6. 17), 
and all actions with a penalty are looked on by Gaius as restraining 
the defendant (iv. 171); (3) if the case was one where no restraint 
operated under these first two heads, the defendant was obliged to 
take an oath of bona fides ; (4) certain actions Carried infamy with them 
against the persons condemned. 

1. Ecce enim jusjurandum omnibus 1. And first, under our constitution, 
qui con veniuntur, ex constitutione nostra an oath is administered to all defendants. 
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defertur; nam reus non aliter suis alle- 
gationibus utitur, nisi prius juraverit 
quod putans sese bona instantia uti ad 
contradicendum pervenit. At adversus 
inticiantes ex quibusdam causis dnpli vel 
tripli actio constitutor, veluti si damni 
injunae ant legato rum locis venerabili- 
bua relictornm nomine agatur. Statim 
autem ab initio pluris quam simpli est 
actio, veluti furti manifest! quadrupli, 
nec manifesti dupli; nam ex his causis 
et aliis quibusdam, sive quis neget sive 
fateatur, pluris quam simpli est actio. 
Item actons quoque calumnia coei*cetur, 
nam etiam actor pro calumnia jurare 
cogitur ex nostra constitutione; utri- 
Usque etiam partis advocati jusjur&ndum 
sut)eunt, quod alia nostra constitutione 
comprehensum est. Hajc autem omnia 
pro veteris calumnise actione introducta 
sunt, quse in desuetudinem abiit, quia in 
partem decimam litis actores mulctabat, 
quod numquam factum esse inveniinus: 
sed pro his introductum est et prsefatum 
jusjui*andum, et ut improbus litigator et 
damnum et impensas litis inferre adver- 
s&rio suo cogatur. 


And the defendant is not admitted to 
state his defence until he has sworn that 
it is from a persuasion of the goodness 
of his own cause that he resists the de¬ 
mand of the plaintiff. In many cases 
the action is raised so as to be for the 
double or treble value against those who 
deny; for instance, in the case of wrong¬ 
ful damage, or of legacies left to holy 
places. There are other cases, in which, 
from the beginning, the action is more 
than for the single value, as, for instance, 
the action furti manifesti for the quad¬ 
ruple, and furti nec manifesti for the 
double. In these cases and in some 
others, whether the defendant denies or 
confesses, the action is for more than the 
single value. The litigiousness of the 
plaintiff is also restrained, for he is 
obliged by our constitution to take the 
oath de calumnia. The advocates also 
of each party take an oath prescribed 
by another of our. constitutions. All 
these formalities have been introduced 
to replace the old action calwnnicc , which 
is fallen into disuse, for it subjected the 
plaintiff to a fine of the tenth of the value 
of the thing in dispute; but we have 
never known this penalty enforced. In 
its stead, there has, in the first place, 
been introduced the oath we have just 
mentioned; and, in the next place, a 
pei-son who brings a groundless action 
is made to reimburse his adversary for 
all losses and expenses he has been put 
to. 


Gat. iv. 173; C. ii. 59. 2; C. iii. 1.13. 6; C. iii. 1.14. 1. 


For the terms of these oaths see C. ii. 59. 2; C. iii. 1.14. 1. Vd tripli. 
We know of no actions in which there was a penalty of treble against 
a defendant who denied the claim. Perhaps the word tripli has slipped 
in from the text of Gaius, in which it refers to actions furti oblati, etc. 


(Gal iv. 171. 173.) 

2. Ex quibusdam judiciis damnati 
ignominiosi fiunt: veluti furti, vi bono- 
rum raptorum, injurianim, de dolo; 
item tutelie, mandati, deposit! directis 
non contrariis actionibus; item pro socio, 
quae ab utraque parte directa est, et ob 
id quilibet ex sociis eo judicio damnatus 
ignominia notatur. Sed furti quiuem 


2. In certain actions the person con¬ 
demned becomes infamous, as in the 
actions furti, vi bonorum raptorum , in- 
juriarum, de dolo; as also in the actions 
tutelm , mandati , depositi , if direct, but 
not if contrary; and also in the action 
pro socio , which is direct, by whichever 
of the contracting parties it may be 


Digitized by Google 



LIB. TV; 


TIT. XVI. 


583 


aut vi bonorum raptorum, aut injuri- 
arum, aut de dolo, non solum damnati 
notantur ignominia, sed etiam pacti, et 
I'ecte: plurimum enim interest, utinim 
ex delicto aliquis an ex contractu debitor 
sit. 


brought, and in which infamy is at¬ 
tached to whichever of these parties may 
be condemned. But in the actions furti , 
vi bonorum raptorum, vhjuriarivtn, and 
de dolo , it is not only to have been con¬ 
demned that makes a person infamous, 
but also to have agreed for the commis¬ 
sion ot the offence; and lightly, for there 
is a great difference in being debtor by 
a delict, or by a contract. 


Gai. iv. 182; D. iii. 2. 7. 


Directis non contrariis. Contraries actiones were such as those brought 
against the pupil, the mandator, or depositor, by the tutor, mandatary, 
or depositary. There could be no reason why infamy should attach to 
a pupil who did not know the amount of the claims of the tutor, or to 
a depositor who did not know the amount of the expenses to which 
the depositary had been put. 

The consequences of infamy.were to prevent the guilty person from 
being a witness, receiving any public honors, or bringing a public 
prosecution. We have also seen (Tit. 13. 11) that, previous to the 
legislation of Justinian, a person declared infamous could not appear 
as procurator in the cause of another. 


3. Omnium autem actionum instituen- 
d&rum principium ab ea parte edicti 
proficiscitur, qua praetor edicit de in jus 
vocando ; utique enim in primis adver¬ 
saries in jus vocandus est, ad eum qui 
jus dicturus sit. Qua parte praetor pa- 
rentibus et patixmis, item parentibus 
liberisque patronorum et patronarum 
hunc praest&t honorem, ut non aliter 
liceat libeiis libertisque eosin jus vocare, 
quam si id ab ipso pi-* tore postulaverint 
et impetr&verint; et si quis aliter voca- 
verit, in eum poenam solidorum quinqua- 
ginta constituit. 


3. In bringing any action, the first 
thing is, to comply with that part of the 
edict in which the praetor treats of the 
vocatio in jus. For the defendant must 
always be summoned in jus, i.e. before 
the magistrate who has the jurisdiction. 
In this part of the edict the praetor 
wishes that such respect should be shown 
towards ascendants, patrons, and even 
towai“ds the ascendants and children of 
patrons, that children and freedmen 
cannot summon them in jus, unless they 
have first obtained permission from the 
prsetor; and he subjects persons who 
summon them without having obtained 
the piwtor’S permission, to a penalty of 
fifty solidi. 


Gai. iv. 46; D. ii. 4.1; D. ii. 4. 4.1; D. ii. 4. 24. 


The earliest method of vocatio in jus was to seize on the defendant, 
and drag him before a magistrate. Afterwards the seizing became 
symbolical, and the plaintiff called some one to witness that the defend¬ 
ant had been seized, but would not come. 
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Tit. XVII. DE OFFICIO JUDICIS. 

Superest ut de officio judicis dispicia- It remains to treat of the office of the 
mus. Et quidem imprimis illud observ- judge. His first care ought to be, never 
are debet judex, ne aliter judicet quam to judge otherwise than according to the 
legibus aut constitutionibus aut monbus laws, the constitutions, or customary 
proditum est. usage. 

D. v. 1. 40. 1; D. xlviii. 10. 1. 3. 

Judex qui contra sacras principum constitutiones, contra jus publicum 
quod apud so recitatum est , pronunciat , in insulam deporlatur. (Paul. 
Sent. v. 25. 4.) 

If the judge gave a sentence manifestly wrong, or if the sum was 
fixed in the condemnation by the praetor, and the judge condemned 
the defendant in a different sum (see Tit. 4. 9. 1), the sentence was 
treated as void without any appeal being necessary. If the judge was 
mistaken, as, for instance, in the mode Jn which he regarded some fact, 
an appeal was allowed, which had to be brought within two days (pro¬ 
longed to ten days by Justinian in Nov. 23) after the sentence, or three 
days if a procurator, and not the party himself, had conducted the 
suit. The appeal lay from the judge back to the praetor, from the 
praetor to the senate, or, in later times, to the council of the emperor 
with the praetorian praefect as its head judge, and finally to the empe¬ 
ror himself. 

1. Ideoque si noxali judicio addictus 1. Consequently, in a noxal action, if 
est, observare debet, ut si condemnandus he thinks the master ought to be con- 
videatur dominus, ita debeat condem- demned, he ought thus to shape the con- 
nare: Publium Maevium Lucio Titio de- demnation: * I condemn Publius Mavius 
cem aureos condemno, autnoxamdedere. at the suit of Lucius Titius to pay ten 

aurei, or to abandon the cause of the 
injury.* 

D. xlii. 1. 6. 1. 


2. Et si in rem actum sit, sive contra 
petitorem judicaverit, absolvere debet 
possessorem; sive contra possessorem, 
jubere eum debet ut rem ipsam restituat 
cum fructibus. Bed si possessor neget 
in pi*asenti se restituere posse, et sine 
frustratione videbitur tempus- restitu- 
endi causa petere, indulgendum est ei, 
ut tamen de litis astimatione caveat cum 
fidejusRore, si intra tempus quod ei da¬ 
tum est non restituisset. Et si hereditas 
petita sit, eadem circa fructus interve- 
piunt, qua diximus intervenire in sing- 
ularum rerum petitione: illorum autem 


2. In a real action, if he determines 
against the claimant, he ought to ab¬ 
solve the possessor; if against the pos¬ 
sessor, he ought to order the possessor 
to give up the thing itself together with 
the fruits. But if the possessor states 
that it is out of his power to give up the 
thing at once, and his request for delay 
seems honestly made, some indulgence 
should be accorded him; but he must 
first furnish a fidejussor to give security 
tb the amount of the value of the thing 
in dispute, in case he should not restore 
it within the time allowed him. If the 
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fructuum quos culpa sua possessor non 
perceperit, in utraque actione eadem 
ratio pene habetur, si prsedo fuerit; si 
vero bona fide possessor fuerit, non habe¬ 
tur ratio consumptorum, neque non per- 
ceptorum. Post inchoatam autera peti- 
tionem, etiam illorum fnictunm ratio 
habetur qui culpa possessoris percept! 
non Bunt, vel percept! consumpti sunt. 


D. vi. 1.17.1; D. vi. 1. 35. 


action is for an inheritance, the rules 
with regard to the fruits are the same as 
those we have laid down in the case of 
particular things. Of the fruits not 
gathered by the fault of the possessor, 
account is taken almost in the same way 
in both actions, when the possession is 
mala fide. The bona fide possessor has 
not to account for fruits, whether con¬ 
sumed or not gathered. But from the 
time when the claim is made, the pos¬ 
sessor has to account for all fruits not 
gathered through his fault, or gathered 
and consumed. 

1; D. vi. 1. 62. 1; C. iii. 32. 22. 


What the words eddem pene ratio refer to is not easy to say. Perhaps 
they may have reference to the lesser degree of severity with which 
an account of fruits not gathered was exacted in the case of an inher¬ 
itance, the possessor not beitig accountable for all, but only for those 
which it could be fairly said he ought to have gathered. (D. v. 3. 25.4.) 

Justinian here says that the position of a bona fide possessor was the 
same in the case of an inheritance and of a particular object; for that 
in neither case was he answerable for fruits gathered and consumed. 
But this was not the case after a senatus-considtum made in the time of 
Hadrian (D. v. 3. 20. 6), which made the bona fide possessor of an in¬ 
heritance answerable for all that he had profited by (D. v. 3.28); and he 
was therefore answerable for the fruits he had consumed. Perhaps the 
text may be based on some passage in the writings of a jurist who 
wrote before the senatus-consultum was made. 


3. Si ad exhibendum actum fuerit, non 
sufficit si exhibeat rem is cum quo ac¬ 
tum est; sed opus est ut etiam rei cau- 
sam debeat exhibere, id est, ut earn 
caus&m habeat actor quam habiturus 
esset, si cum primum ad exhibendum 
egisset, exhibita res fuisset: ideoque si 
inter morns usucapta sit res a possessore, 
nihilominus condemnabitur. Prseterea 
fructus medii temporis, id est, ejus quod 
post acceptum ad exhibendum judicium 
ante rem judicatam intercessit, r&tionem 
habere debet judex. Quod si neget is 
cum quo ad exhibendum actum est, in 
prresenti exhibere posse, et tempos ex- 
hiben^i causa petat, idque sine frustra¬ 
tion postulare videatur, dan ei debet, 
ut tamen caveat se restituturum. Quod 
si neque statim jussu judicis rem exhi- 


3. In the action ad exhibendum it is 
not sufficient that the defendant exhibits 
the thing, but he must also exhibit every¬ 
thing derived from the thing, that is, he 
must place the claimant in the same po¬ 
sition as he would have been in, if the 
thing had been exhibited immediately 
on the demand being made. If, there¬ 
fore, during the delay, the possessor 
completes the usucapion of the thing, 
he will still be condemned. The judge 
ought also to make him account for the 
fruits of the intermediate time, that is, 
of the time elapsed between the grant¬ 
ing the action ad exhibendum and the 
sentence. If the defendant states that 
it is out of his power to make the exhi¬ 
bition immediately, and his request for 
delay seems honestly made, he should 
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beat, neque postea exhibiturum se ca- have time given him, but he must first 
veat, condemnandus sit in id quod ac- give security that he will give the thing 
toris intererat ab initio rem exhibitam up. But if he neither exhibits the thing 
esse. at once, upon the order of the judge, 

nor gives security for exhibiting it after¬ 
wards, he must be condemned in an 
amount equivalent to the interest of the 
claimant in having it exhibited immedi¬ 
ately. 

D. x. 4. 9.5,6; D. x. 4.12. 4, 5. 

4. Si famili® erciscund® judicio ac- 4. In the action familia erciscunda, 
turn sit, singular res singulis heredibus he ought to adjudge each object to each 
adjudicare debet; et si in alterius per- heir separately, and, if any one heir has 
sona pr®gravare videatur adjudicatio, more than his share adjudged him, the 
debet hunc invicem coheredi certa pecu- judge ought, as we have said above, to 
nia, sicut jam dictum est, condemnare. condemn him to pay his co-heir a fixed 
Eo quoque nomine coheredi quisque suo sum as an equivalent. So, too, an heir 
condemnandus est, quod solus fructus ought to be condemned to make com- 
hereditarii fundi percepit, aut rem here- pensation to his co-heirs, who has alone 
ditariam corruperit aut consumpserit. enjoyed the fruits of the land of the 
Quffi quidem similiter inter plures quo- inheritance* or has damaged, or con- 
que quam duos coheredes subsequuntur. sumed anything fonning part of the 

inheritance. And these rules apply, 
whether the co-heirs are two or more. 

D. x. 2. 51, 52. 2. 

As to the office of the judge in the three actions noticed in this and 
the two succeeding paragraphs, see Introd. sec. 103. 

5. Eadem interveniunt, et si communi 5. It is the SAme in the action cmnmur- 

dividundo de pluribus i*ebus actum fue- ni dividundo for the division of a num- 
rit. Quod si de una re, veluti fundo, si ber of things. If there is only one ob- 
quidem iste fundus commode regionibus ject to be divided, for instance, & piece 
divisionem recipiat, partes ejus singulis of land, the judge ought, if the land 
adjudicare debet, et si unius pars pr®- easily admits of division, to adjudge 
gravare videbitur, is invicem certa pe- their respective shares to the several co- 
cunia alteri condemnandus est. Quod proprietors. And if one of them receives 
si commode dividi non possit, veluti too large a share, the judge ought to 
homo forte aut mulus erit de quo actum order him to pay a sum of money as 
sit, tunc totus uni adjudicandus est, et compensation to the other. If the thing 
is invicem alteri certa pecunia condem- is one that cannot be advantageously 
nandus. divided, as, for instance, a slave or miile, 

then the whole must be adjudged to one, 
and he must be condemned to pay a 
fixed sum as compensation to the other. 

D. x. 2. 55; C. iii. 37. 3. 

6. Si flninm regimdorum actum fuerit, 6. In the action Jlnium regundorum 
dispicere debet judex an necessaria sit the judge ought to examine if the adjn- 
adjudicatio : qn® sane uno cash neces- dication is necessary, and it is so only in 
SAria est, si evidentioribus finibus dis- one case, viz. if it would be advantageous 
tingui agros commodius sit, quam olim that the boundaries should be more 
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clearly marked than before. In that 
case it becomes necessary to adjudge to 
one party a portion of the field of the 
other, and consequently the person to 
whom it is adjudged ought to be con¬ 
demned to pay a fixed sum as compensa¬ 
tion to the other. In this action he ought 
also to be condemned who has fraudu¬ 
lently interfered with the boundaries, as, 
for instance, by carrying off the boundary 
stones, or cutting down the trees that 
mark the limit. A. person may be also 
condemned by this same action for con¬ 
tumacy, who, in defiance of the order of 
the judge, opposes the measurement of 
the fields. 

D. x. 1, 2.1; D. x. 1. 3, 4. 3, 4. 

7. Quod autem istis judiciis alicui ad- 7. In these actions, anything adjudged 
judicatum sit, id statim ejus fit cui adju- becomes at once the property of the 
dicatum est. person to whom it is adjudged. 

See Introd. sec. 103. 


Trr. XVIII. DE PUBLICIS JUDICIIS. 

Publica judicia neque per actiones Public prosecutions are not introduced 
ordinantur, neque omnino quidquam si- by actions, and bear no resemblance to 
mile habent cum ceteris judiciis de qui- the other legal remedies of which we 
bus locuti Bumus, magnaque divemtas have been speaking. There is a great 
est eonim et in instituendis et in exer- difference between them, both in the 
cendis. mode in which they are begun and in 

that which they are carried on. 

The subject of public prosecutions is foreign to a treatise which, like 
the Institutes, professes to treat only of private law. It is not noticed at 
all in the Institutes of Gaius, and is treated in a very cursory manner 
in this Title. For the comprehension of this Title, it will be sufficient 
to observe that, in the later times of the Republic and in the first 
years of the Empire, a series of laws was made, fixing the penalty to 
be attached to particular crimes, and prescribing the procedure to be 
employed in the trial. Many of these laws are briefly referred to in 
this Title ; and it was the trials conducted under their provisions that 
alone received the name of publica judicia. Under the Empire, most 
of the crimes not coming under these special laws, and especially 
those provided against by a senatus-consultum or constitution, were 
judged by the praetor or prosfectue urbi in a more summary method. 
The judicium was then said to be, not publicum , but extra ordinem; 
and gradually the method of procedure prescribed by the law for the 


fuissent distinct!; nam tunc necesse est 
ex alterius agro partem aliquam alterius 
agii domino adjudicari, quo casu conve¬ 
niens est ut is alteri certa pecunia debeat 
condemnari. Eo quoque nomine dam- 
nandus est quisque hoc judicio, quod 
forte circa fines aliquid malitiose com- 
misit, verbi gratia, quia lapides finales 
furatus est, vel arbores finales cecidit. 
Contumacies quoque nomine quisque eo 
judicio condemnatur, veluti si quis ju- 
bente judice metiri agros passus non 
fuerit. 
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different publica jitdida fell into desuetude, and nothing was retained 
of the special laws but the penalty they fixed (D. xlviii. 1. 8), the pro¬ 
cedure being the same as in the judicia extraordinaria. (See Introduc¬ 
tion, sec. 112.) 

1. Publica autem dicta sunt, quod cui- 1. They are called public, because 
vis ex populo executio eorum plerumque generally any citizen may institute them, 
datur. 

D. xxiii. 2. 43. 10. 

There were certain persons excluded from the right of bringing a 
criminal accusation; for instance, women, unless the injury complained 
of was done to themselves or their near relations, persons below the 
age of puberty, persons made infamous by a judicial sentence, and 
persons so poor as not to possess fifty aurei. (D. xlviii. 2. 2. 8 and 10.) 
But, generally speaking, it was the right of any one to make a crim¬ 
inal charge, although he might be totally unconnected by any ties 
with the person who suffered from the crime. 

2. Publicorum judiciorum qucedam 2. Some public prosecutions are capi- 

capitalia sunt, qusedam non capitalia. t&l, some are not. We term capital 
Capitalia dicimus, quse ultimo supplicio those which involve the extreme pun- 
afficiunt, vel aquse et ignis interdictione, ishment of the law, or the interdiction 
vel deportatione, vel metallo; cetera, si from fire and water, or deportation, or 
quam infamiam irrogant cum domno the mines. Those which carry with 
pecuniario, haec publica quidem sunt, them infamy and a pecuniary penalty 
non tamen capitalia. are public, but not capital. 

^ D. xlviii. 1, 2. 

3. Publica autem sunt haec : lex Julia 3. The following laws have reference 

majestatis, quae in eos qui contra impe- to public prosecutions. The lex Julia 
ratorem vel rempublicam aliquid inoliti majestatis, which subjects to its severe 
sunt, suum vigorem extendit. Hujus ' provisions all who attempt anything 
poena animae amissionem Bustinet, et against the emperor or State. The pen- 
memoria rei etiam post mortem dam- alty it inflicts is the loss of life, and the 
n&tur. memory of the guilty is condemned even 

after his death. 

D. xlviii. 4. 11. 

The lex Julia majestatis was passed in the time of Julius Caesar. 
(D xliii. 4.) 

Atiquod moliti sunt. The design, without any overt act, was enough 
to sustain the charge. 

Etiam past mortem (See Bk. iii Tit. 1. 5.) 

4. Item lex Julia de adulteriis coer- 4. Also the lex Jvlia de adiilteriis , 
cendis, qu« non solum temeratores alie- which punishes with death not only 
narum nuptiamm gladio punit, sed et eos those who defile the marriage bed, but 
qui cum masculis nefandam libidinem those also who give themselves up to 
exercere audent; sed eadem lege Julia works of lewdness with their own sex. 
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etiam stupri flagitium punitur, cum quis 
sine vi vel virginem vel viduam honeste 
viventem stupraverit. Poenam autem 
eadem lex irrogat peccatoribus, si ho¬ 
nest! sunt, publicationem partis dimidise 
bonorum; si bundles, corporis coercitio- 
nem cum relegatione. 


The same law punishes the seduction 
without violence of a virgin, or of a 
widow of honest character. The pen¬ 
alty upon offenders of honorable condi¬ 
tion is the confiscation of half their 
fortune, upon those of low condition 
corporal punishment and relegation. 


D. xlvui. 34, pr. and 1. 


The lex Julia de adulteriis belongs to the time of Augustus, b.c. 17. 
Qladio punit. The lex Julia only punished the guilty with confis¬ 
cation of a portion of their property and relegation. (Paul. Sent. ii. 
26.14.) Constantine affixed the graver penalty. (C. ix. 9. 81.) 


5. Item lex Cornelia de sicariis, quro 
homicidas ultore ferro persequitur, vel 
eos qui hominis occidendi causa cum 
telo ambulant. Telum autem, Gaius 
noster in interpretatione legum duodecim 
tabularum scriptum reliquit, vulgo qui- 
dem id appellatur, quod ab arcu mitti- 
tur; sed et omne significatur quod manu 
cujusdam mittitur. Sequitur ergo ut 
lapsi et lignum et ferrum hoc nomine con- 
tineatur, dictumque ab eo quod in lon- 
ginquum mittitur, a Gi*seca voce ano rov 
ryXov. Et hanc signiticationem invenire 
possumus et in Graeco nomine: nam 
quod nos telum appellamus, illi fleXo? 
appellant airo tov pdXXeodai. Admonet. 
nos Xenophon, nam ita scribit: nai ra 
(icXfj ofwv efcpero, Xoyx<u , ro^ev/iara, afytv- 
dovoi, nXeioToi 6e sat Xtdoi. Siearii autem 
appellantur a scia, quod significat fer- 
reum cultrum. Eadem lege et venefid 
capite damnantur, qui artibus odiosis 
tarn venenis qnam susurris magicis 
homines occiderint, vel mala medica- 
menta publice vendiderint. 

D. xlviii. 8.1; 

Lex Cornelia de sicariis , passed 
b.c. 80. 

6. Alia deinde lex asperrimum crimen 
nova poena persequitur, quae Pompeia 
de parriddiis vocatur. Qua cavetur, 
nt si quis parentis aut filii, aut omnino 
affectionis ejus qu® nuncupatione parri- 
ddii continetur, fata propei*averit, sive 
clam sive palam id ausus fuerit, nec non 
is cujus dolo malo id factum est, vel con- 


5. Also the lex Cornelia de sicariis , 
which strikes with the sword of ven¬ 
geance those who for the purpose of 
killing a man go armed with a telum. 
By telum, according to the interpreta¬ 
tion given by our Gaius in his commen¬ 
taries on the Twelve Tables, is ordinarily 
meant anything that is shot from a bow, 
but it equally signifies anything sent 
from the hand. Thus, a stone, a piece 
of wood, or of iron, is included in the 
meaning of the term, for it merely im¬ 
plies something impelled to a distance, 
being derived from the Greek word rqXov. 
And the corresponding word in Greek 
has the same signification,for what we call 
telum, they call (3choc, from .pcMeofai, as 
we may learn from Xenophon, who says, 
‘ they carried f3eXi], viz. spears, arrows, 
slings, and a great quantity of stones.’ 
Assassins are called siearii from sica, a 
short sword. By the same law, poison¬ 
ers are condemned who by hateftil arts 
use poisons or magic charms to kill 
men, or publicly sell hurtful drags. 

D. 1. 66. 233. 2. 

during the dictatorship of Sylla, 


6. Another law, the lex Pompeia de 
parriddiis , inflicts on the most homble 
of crimes a singular punishment. It 
provides, that any one who has has¬ 
tened the death of a parent or a child, 
or of any other relation whose murder 
is legally termed parricide, whether he 
acts openly or secretly, and whoever 
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scius criminis existit, licet extr&neus sit instigates, or Is an accomplice in the 
poena parridicii puniatur. Et neqne gla- commission of the crime, although a 
dio neque ignibus neque ulla alia solemni stranger, shall undergo the penalty of 
poena subjiciatur, sed insutus culeo parricide. He will be punished, not 
cum cane et gallo gallinaceo et vipera by the sword, nor by fire, nor by any 
et simia, et inter eas ferales angus- ordinary mode of punishment, but he 
tias comprehensus, secundum quod re- is to be sewed up in a sack with a dog, 
gionis qualitas tulerit, vel in vicinum a cock, a viper, and an ape, and en- 
mai*e vel in amnen projiciatur: ut om- closed in this horrible prison he is to 
nium elementorem usu vivus care re in- be, according to the nature of the place, 
cipiat, et ei coelum superstiti et terra thrown into the sea, or into a river, 
mortuo auferatur. Si ques autem alias that even in his lifetime he may begin to 
cognatione vel affinit&te conjunctas per- be deprived of the use of the elements, 
sonas necaverit, poenam legis Cornelia and that the air may be denied to him 
de sicariis sustinebit, while he lives, and the earth when he 

dies. He who kills persons allied to him 
by cognation or alliance, shall undergo 
the penalty of the lex Cornelia de sicariis. 

D xlviii. 9. 1. 9 ; C. ix. 17. 

Lex Pompeia de parricidiis , passed in the consulship of Pompeius, b.c. 
52. The punishment mentioned in the text is borrowed from the 
legislation of the Twelve Tables. The lex Pompeia, under the term 
parricidium, embraced the murder of any ascendant, of a husband or 
wife, of consobrini , of a step-father, step-mother, father-in-law, mother- 
in-law, etc., of a patron, and of a child if killed by the mother or 
grandfather, but not if killed by the father. (D. xlviii. 9. 1.) If there 
was no river at hand, the offender was torn to pieces by wild beasts. 
(D. xlviii. 9. 9.) 

7. Item lex Cornelia de falsis, qu© 7. Also the lex Cornelia de falsi*, oth- 

etiani testamentaria vocatur, poenam erwise called tcstamentaria^ punishes 
irrogat ei qui testamentum vel aliud in- any one who shall have written, sealed, 
struinentuin falsum scripserit, significa- ]*ead, or substituted a false testament, or 
vent, recitaverit, subjecerit; quive sig- any other instrument, or shall have 
num adulterinum fecerit, sculpserit, ex- made, cut, or impressed a fale seal, 
presserit sciens dolo malo. Ejusque knowingly and wilfully. The penalty 
legis . poena in servos ultimum suppli- is, upon a slave, the extreme punishment 
cium est (quod etiam in lege de sicariis of the law, as is pronounced by the lex 
et veneficis servatur), in liberos vero Cornelia upon assassins and prisoners; 
deportatio. that upon freedmen is deportation. 

D. xlviii. 10. 1. 13. 16. 1. 

Lex Cornelia de falsis, or Cornelia testamentaria, was passed under the 
dictatorship of Sylla, b.c. 80. 

8. Item lex Julia de vi publica seu 8. Also the lex Julia de vi publica sen 
privata adversus eos exoritur, qui vim privata punishes those who are guilty 
vel armatam vel sine armis commisse- of violence, whether with armed force 
rint: sed si quidem armata vis arguatur, or without. For violence with armed 
deportatio ei ex lege Julia de vi publica force, the penalty inflicted by the lex 
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irrogatur; si vero sine armis, in tei*tiam 
partem bonorum publicatio imponitur. 
Sin autem per vim raptus Virginia vel 
viduae vel sanctimonialis vei alterius 
fuerit perpetratus, tunc et peccatores et 
ii qui opem flagitio dederunt, capite 
puniuntur, secundum nostrse constitu- 
tionis detinitionem ex qua hoc apertius 
est scire. 


Julia de vi publica is deportation. For 
violence without arms, it is the confisca¬ 
tion of a third of the offender’s property. 
But in case of the rape of a virgin, a 
widow, a person devoted to religion, or 
any one else, both the ravish ere and all 
who have aided in the commission of the 
ciime are punished capitally, accoi*ding 
to the provisions of our constitution, in 
which may be found fuller information 
on this head. 


D. xlviii. 6. 10. 2; C. ix. 9. 13. 1, pr. and foil. 

Lex Julia de vi, passed in the time of Julias Caesar or Augustus, but 
its exact date is not known. 


9. Item lex Julia peculatns eos punit, 9. Also the lex Julia peculatus pun- 

qui pecuniam vel rem publicam vel ishes those who have stolen public 
sacram vel religiosam furati fueiint. money, or anything sacred or religious. 
Bed si quidem ipsi judices tempore ad- Magistrates, who, during the time of 
ministrationis publicas pecunias sub- their administration, have stolen the 
traxerint, capitali animadversione puni- public money, are punishable capitally, 
antur; et non solum hi, sed etiam qui as also are all who aid them in their 

ministerium eis ad hoc exhibuerint, vel robbery, or who receive their plunder 

qui subtractas ab his scientes suscepe- from them. Other pei’sons who offend 
rint. Alii vero qui in hanc legem incide- against this law are subject to the pen- 
rint, pcenae deportationis subjugantur, alty of deportation. 

D. xlviii. 13.1. 3; C. ix. 28. 

Lex Julia peculatus. The 1 exact date of this law is also unknown. It 
probably belongs to the same epoch as the lex Julia de vi. 

10. Est et inter publica judicia lex 10. There is also the lex Fabia de pla- 

Fabia de plagiariis, quae interdum ca- giariis , which inflicts, in certain cases, 

pitis poenam ex saciis constitutionibus capital punishment according to the 
irrogat, interdum leviorem. constitutions, sometimes a lighter pun¬ 

ishment. 

C. ix. 20. 7. 

Cicero refers to this law (pro Rabirio , 3), but nothing more is known 
of it. A plagiarius was one who knowingly kept in irons, or confined, 
sold, gave, or bought a citizen (whether freeborn or a freedman) or the 
slave of another. 


11. Sunt praeterea publica judicia, lex 
Julia ambitus, lex Julia repetundarum, 
ex lege Julia de annona, et lex Julia de 
residuis: qu« de certis capitulis loquun- 
tur, et animie quidem amissionem non 
irrogant, aliis autem poenis eos sub- 
jiciunt qui praecepta earum neglexerint. 

D. xlviii. 11; D. xlviii. 13. 2. 4. 5; D. 


11. The following laws also pertain to 
public prosecutions: the lex Julia de 
ambitu , the lex Julia repetundanm, 
the lex Julia de annona , and the lex 
Julia de residuis. These laws apply 
to certain special cases, and do not carry 
with them the punishment of death, but 
lesser punishments, against offenders. 

xlviii. 12. 2, pr. and foil.: D. xlviii. 14. 
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Lex Julia de ambitu , made in the time of Augustus, to repress illegal 
methods of seeking offices. (D. xlvii. 14.) 

Lex Julia repetundarum , made in the* time of Julius Caesar, to punish 
magistrates or judges for receiving bribes. 

Lex Julia de annona , made to repress combinations for heightening 
the price of provisions. 

Lex Julia de residuis , made to punish those who gave an incomplete 
account of, or misappropriated, public moneys committed to their 
charge. (D. xlviii. IB. 2.) 

It is uncertain whether these last two laws belong to the time of 
Julius Cassar or of Augustus. 

• ' 

12. Sed de publicis judiciis haec ex- 12. This notice of public prosecutions 
posuimus, ut vobis po&sibile sit summo has only been meant to give you the 
digito et quasi pel* indicem ea tetigisse: mei'est sketch that might serve you as a 
alioquin diligentior eorum scientia vobis guide to studying them. You may, 
ex latioribus Digestorum seu Pandecta- with the blessing of God, gain a more 
rum libris, Deo propitio, adventura est. complete knowledge of them from the 

■ fuller account given in the Digest or 
Pandects. 
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BOOK I. 

SOURCES OF LA.W. 

Private Law : rra Sources.— The Institutes treat of private law, jus privatum, 
the law that has to do with individuals, as distinguished from jus publicism, that 
which regards the Roman Empire and regulates religious worship and civil admin¬ 
istration. (Tit. 1. 4, note.) The sources of private law are natural law, the law 
of nations, and the civil law. (A.) The two first are, in the system ofGaius, 
identical. That law which right reason commands, jus naturole, is also that law 
which is found to be common to the legal systems of different nations. Justinian 
sometimes adopts this method of speaking, and sometimes borrows passages in 
which the jus naturale has a larger sense, is thus distinguished from the jus gen¬ 
tium, and is extended to the rules which instinct makes animals obey. (Tit. 2. pr. 
note.) (B.) The civil law is the special law of the Romans, and is derived from 
the following sources:— 

Sources of the Jus Civile.— 1. Laws (leges) passed by the comitia curiata or cen- 
turiaia. 2. Plebiscite, which by the lex Hortensia bound the whole people. (Tit. 
2. 4.) 8. Senatus-consulta, which, especially after the beginning of the Empire, 
had the force of laws. (5.)* 4. The imperial constitutions, which, by virtue of the 
lex regia or law passed by the comitia curiata conferring the imperiwm, had the 
force of law, and which were of three kinds: (a) epistolm , mandate, rescripta, 
announcements of the imperial will to different authorities ; (b) decreta, judicial de¬ 
cisions of the Emperor; (c) edicta, enactments. (6.) 5. The edicts of the prasetors 
(jus honorarium), who announced at the beginning of their year of office the rules 
they would follow in what was termed the edictum perpetuum, which ran on from 
year to year under successive prsetors, with such additions and changes as each 


•When a number is placed between brackets, as here (5), it shows to which paragraph of 
the Titlo last mentioned reference is made. 
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might think necessary, and which assumed a final shape in the time of Hadrian. 
The curule ffidiles also issued edicts, which were part of the Jut honorarlam. (7.J 
6. The resporuta prudentum, who were first called on officially by Augustus to give 
their opinions, and whose decisions, when those who gave them agreed, were in¬ 
vested by Hadrian with the force of law. Special authority was given by Theo¬ 
dosius to the writings of the five great jurists, and, in case of their disagreement, 
to the writings of Papinian. (8.) 7. Custom, too, is one of the sources of private 
law, for customs are like laws, legem imitantur. Laws might be abrogated by 
desuetude (11), but particular customs could not prevail against general law. (9.) 


LAW RELATING TO PERSONS. 

Private law relates to persons, to things (including obligations), and actions. 
The law relating to persons is first treated under the three heads of status , that is, 
the legal capacity of persons, viz. libertas, civitas , and familia ; and as libertas 
comes first, the first division of persons noticed is that into persons who are not 
free, i.e. slaves, and those who are freed, libertini, or free by birth, ingenvL 

Slaves. —Slavery, contrary to the law of nature, but recognized by the law of 
nations, is based on the fact that those who were originally treated as slaves had 
been preserved from death when defeated and captured in war. But all slaves 
are not captured in war : how then do these others become slaves f 1. By birth, 
for the children of a female slave always follow her condition ; and, 2, slavery is 
inflicted as a punishment on persons born free, as upon a free person who, to Bhare 
the price, colludes with a fictitious vendor who sells him as a slave, and on others 
guilty of great crimes, servl panes. (Tit. 8.) Opposed to slaves are those who are 
born free, born in matrimony, or, if not, of a woman who at any time after concep¬ 
tion was free. (Tit. 4.) Lastly, there is an intermediate class, those born slaves, 
but made free ( libertini ), and their position depended on the mode and circum¬ 
stances of the manumission. 

Manumission. —If manumission was made in any one of the three modes known 
to the old law, censu, vindictm , or testamento, the slave became by manumission a 
Roman citizen until the time of Augustus, when, by the laws MM& Sentia and Junia 
Norbana, another condition was imposed, and it was necessary that unless the 
manumission was made vindicta, the emancipated slave should be thirty years old 
and the manumittor twenty (Tit. 6. 4); unless some good cause (5) for dispensing 
with this rule was shown to the council. The requirement of age in the testator, 
in the case of manumission by testament, was first reduced by Justinian from 
twenty years to seventeen, and subsequently done away with. (Tit. 6, 7, note.) 
It was also necessary that the master should have complete ownership of the 
slave. (Tit. 5. 3, note.) But if the manumission failed in any of these respects, or, 
if it was made in a private manner, as by letter, or in presence of friends, the 
emancipated slave was in the position of a Latinus, not in that of a Roman citizen, 
it being, however, open to him to rise to the position of a citizen by certain modes, 
and chiefly by rendering public services. (Tit. 5. 3, note.) If, previously to eman¬ 
cipation, slaves had been guilty of some great crime, then they were only raised 
by emancipation to the rank of dedititii or surrendered enemies. Justinian 
abolished these distinctions and ma le every emancipated slave a Roman citizen. 
(Tit. 5. 3.) Further, the lex jS&ia Sentia nullified manumissions made in prejudice 
of creditors, except that a slave, for the purpose of administering the inheritance, 
might be made the sole and necessary heir of the testator (Tit. 6. pr. 1); and the 
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lex Fusia Caninia , abolished by Justinian, limited the number of slaves a testator 
might manumit. (Tit. 7). The power of a master over his slave, formerly un¬ 
limited, was gradually subjected to many restrictions. The Emperor Antoninus 
Pius extended the provisions of Sylla’s law, the lex Cornelia de sicariis, which 
punished with death or exile the homicide of the slave of another, to the case of a 
master killing his own slave; and also protected slaves cruelly treated and fleeing 
to the statue of the emperor. (Tit. 8. 2.) Gradually, not only the life, but the 
person, and even the property, in fact though not in law, of the slave were pro¬ 
tected. (Tit. 8. 2, note.) ' 

CrviTAS is indirectly. treated in the preceding notice of Latini , and in the 
twelfth and sixteenth Titles, in which the loss of citizenship is noticed. But the 
subject mainly belongs to the sphere of public law, and the rest of the first book is 
occupied with considering the third head of statue, Familia. —Here the main di¬ 
vision is into persons not sui juris and persons sui juris. The position of persons 
not sui juris is a consequence of the patria potestas . The subject of the patriot 
potestas , the power of the father over his descendants, originally not much less 
than that of a master over his slaves, is discussed in the ninth and three following 
Titles. Justinian inquires, 1, How it arises ? 2, How it is ended ? 

Patria Potestas : how it arises. —It arises in three ways, by, 1, Marriage; 
2, Legitimation; 3, Adoption. 

I. Marriage. —In order that marriage may give rise to the patria potestas it 
must be according to law ( justcs nuptict), and for this there were three requisites : 
1, Puberty (fourteen years for husband, twelve for wife); 2, Consent of the parties, 
the intention to be married manifested by the woman passing into the possession 
of the man; and, 3, Connubium; the parties must be legally capable of being mar¬ 
ried to each other. 

There were three ways in which the parties might fail to have this legal ca¬ 
pacity. 1. They, or one of them, might be persons or a person whom the State 
held to be incapable of forming the nexus termed justOB nuptia:; as, for instance, 
a citizen and a foreigner could not form the tie of jnstce nuptics, etc. (Tit. 10. pr. 
and 11.) 2. They might be within the prohibited degrees of relationship (Tit. 10. 
1-10); and it is to be remarked that relationship by adoption, as well as by blood, 
constitutes a bar. (Tit. 10. 2.) 3. They might, or one of them might, be in po- 
testate, and then, unless the consent of the person in whose potestas they were was 
obtained, the marriage was invalid. (Tit. 10. pr.) Divorce was always permitted 
by mutual consent, but repudiation by one party only under penalties, except in 
case of misconduct, and with certain solemn forms. 

II. Legitimation, by which the offspring of concubinage were placed in the 
position of liberi legitimi , and this could be effected in three ways. 1. Oblation to 
the curia, i.e. enrolling the child in the number of those on whom the chief burdens 
of provincial towns fell. 2. The subsequent marriage of the parents; an act at¬ 
testing the marriage and the ratification by the children being necessary. 3. The 
rescript of the emperor, granted in case one of the parents was dead. (Tit. 10. 13.) 

HI. Adoption. —A general term, under which is included adoptio properly so 
called, when a person in potestate was given in adoption, and arrogatio when the 
person adopted was sui juris. (Tit. 11.) Adoption in the old law was effected by 
three sales to destroy the patria potestas of the person giving in adoption, and a 
fictitious process in jure oessio , by which the person adopted was given over to the 
adopter; for which process Justinian substituted the execution of a deed before a 
magistrate. Arrogatio had a more public character, and was made originally 
before the curia , then before lictors representing the curia, and subsequently by 
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imperial rescript. (1.) Originally a person adopted or arrogated was in the po- 
testa# of the person adopting or ai*rogating, exactly as if he had been so by birth, 
and was not in any way protected against him; bat Justinian entirely altered the 
law as to adoptio, and under his legislation (unless the adopter was an ascendant 
paternal or maternal of the adopted, in which case the rules of the old law 
operated), the person adopted did not pass at all into the family of the adopter, 
but remained in his natural family; and the only effect of adoption was to give the 
adopted a light of succession to the adopter if intestate. Provisions were also 
made to protect the arrogated if be was not of the age of puberty. Such an arro- 
gation was not permitted unless after inquiry it had been found to be beneficial to 
the arrogated, and if he was emancipated under the age of puberty, although for 
a good reason, he got all bis own property back, while, if he was disinherited or 
emancipated without good reason beforo that age, he not only got His own property 
back, but got a fourth of the aiTOgator’s property ( quarto, Antonina) ; and lastly, 
when he attained puberty, he could have the arrogation rescinded if prejudicial to 
him. (3, note.) "Women, who had lost their own children, were permitted by the 
emperors to adopt. (10.) The chief rule as to the capacity of adopting is that 
adoption is said to imitate nature, and therefore the adopter must be eighteen years 
at least older than the adopted, so as to admit physically of his having been the 
natural father. (4.) 

Patria Potbbtas : how ENDED. —The patria potestas might be dissolved in four 
ways. 1. Death of the parent; the grandson, however, whose father was living, 
passing into the power of the father, on the grandfather’s death. (Tit. 12. pr.) 2. 
Deminutio capitis; the father or son losing that civic position which was necessary 
for the exercise of patria potestas; and this might happen by (a) deportatio in in- 
sulam (12); (b) condemnatio to be a servus jxjctiw (3); and (c) captivitas. But if 
the eapite minutus was restored by the emperor to his former rights (1), or if the 
prisoner became free, then (by what in the second of these cases was tenned post¬ 
liminium) the father was placed in exactly the same position as if the deportatio or 
captivitas had not taken place. (5.) 3. Attainment of dignities , by the son at¬ 
taining the patriciate (4) or, subsequently to the date of the Institutes, other dig¬ 
nities. (4 note.) 4. Emancipation, which, under the old law, was effected by 
three fictitious sales made by the father, and then the purchaser reselling the son 
to the father, who then manumitted him ; the* object of this being that the father, 
being the manumittor, might have the rights of patronage, the chief of which was 
the same right of succession to the son as the manumittor of a slave had, in case 
of his enfranchisement. (Tit. 12. 6, note, and Tit. 5. 3, note.) Under the legisla¬ 
tion of Justinian, emancipation was effected by a declaration before a judge or 
magistrate (Tit. 12. 6). 

Other Forms op Potestas. —In order to make the subject of Potestas complete, 
we ought to notice not only 1, the power of the master of the slave, and 2, the 
power of the father over his descendants, but 3, the power of the husband over 
the wife who passed in manvm, as she did when married, by (a) confarreatio ; (b) 
coemptio , or fictitious sale; and (c) ms, the parties living together for a year 
without the wife breaking the use by three nights’ absence (Tit. 10, pr. note) j 
and, 4, the power, in the old law, of the purchaser over a person in mancipio, that 
is, sold to him by the father of the pei-son sold, the person in mancipio being, as 
regards the purohaser, almost in the position of a slave, although, as regards 
others, he was still ingenuus. (Tit. 8, pr. note.) 

Persons soi Juris : their Incapacities. Tutors and Curators. —From the 
beginning of the 8th Title we have been considering persons i?i potestate . We now 
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turn to persons sui juris ; but it is only of certain incapacities of persons sui juris, 
that the Institutes treat: incapacities arising from, 1, age ; 2, physical or mental 
infirmity; or (so far as reference is made to an earlier period of law), 3, sex. 
Tutors were appointed to protect the interests and authorize the acts of pupils 
under the age of puberty ; and curators might be appointed to watch oyer, 1, 
prodigals ; 2, persons afflicted with mental or great physical infirmity; 3, persons 
above the age of puberty, but under the age of twenty-five yeais. The rest of 
this book is taken up with the subject of tutors and curators. 

Tutors : how appointed. —Tutors are first divided, according to the mode of 
their appointment, into, 1, Testamentary, 2, Legitimate, 3, Fiduciary, and 4, Given 
by the magistrate. 

I. Testamentary Tutors: who may appoint .—The paterfamilias may appoint 
testamentary tutors to all descendants under his power who become sui juris on 
his death. (Tit. 13. 3.) This excludes grandchildren having a father living, who, 
by the death of the paterfamilias , come under the power of their own father (3), 
and includes posthumous children of the paterfamilias, who become sui juris at 
his death. (4.) The wishes of the father were also carried out by the magistrate 
(usually as a matter of course), if he appointed a testator by his testament to an 
emancipated child; and the magistrate generally ratified, after he had inquired 
into the circumstances, the appointment of a testamentary tutor by a father in 
case of his natural children, or such an appointment by others who had a strong 
interest in, or had left property to, any child under the age of puberty. (6, note.) 

Testamentary Tutors: who may he appointed. —A filiutfamUias could be 
appointed to the office, as it was of a public character. (Tit*. 14. pr.) Women 
could not, although the emperor would sometimes interfere to confirm their appoint¬ 
ment. (Tit. 14, pr. note.) Slaves could not; and, if a slave of the testator was 
appointed tutor, the appointment was held to carry the freedom of the slave with 
it, and if the testator appointed the slave of another, this imposed on the testa¬ 
mentary heir the duty of purchasing, if possible, the freedom of the slave. If a 
madman, or a person under the age of twenty-five yeai*s, was appointed a testa¬ 
mentary tutor, he could only act if he became sane, or after he was twenty-five, 
and, meantime, the magistrate appointed another tutor. (2.) A tutor could be 
appointed to hold his office after or up to a certain time (3), but he could not be 
appointed to discharge one portion only of the functions of a tutor, as he was 
given to the person, not to the property. (4.) 

II. Legitimate Tutors (i.e. called to their office by the statute law) come under 
three heads: In case no testamentary tutor had been appointed, the agnati had a 
claim, under the law of the Twelve Tables, to be tutors, and hence were called 
legitimi tutores (Tit. 15, pr.), and this includes the case of the testamentary tutor 
dying in the lifetime of the testator. (2.) Under the later emperors the mother, 
and even the grandmother, might be appointed tutors, where none was appointed 
*>y testament. (3, note.) The light to be tutor did not belong to all the agnati , 
but only to those nearest in degree, all those in the same degree sharing the office. 

Tit. 16. 7.) 

Capitis Dbminutio. —The tie of agnation being severed by capitis deminutio, the 
Institutes digress to explain, in the 16th Title, what capitis deminutio means. It 
means a change in the caput , or legal existence, of a person, so that his status 
undergoes change in one or more, or all of its elements, viz. liberty, citizenship, 
and family. (Tit. 16. pr.) The deminutio is termed maxima when all three elements 
are lost, when the capite minutus ceases to be free and to be a citizen, and loses 
his family position, as would happen in the case of servi poena;, freedmen condemned 
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to be again slaves for ingratitude, and freemen joining in a fraudulent sale of 
themselves. The capitis deminutio was called media when liberty was not touched, 
but citizenship was lost, and with it family position, as would happen in the case 
of any one interdicted fire and water, or deported to an island. (2.) The capitis 
deminutio was said to be minima when liberty and citizenship were not touched, 
but the family position was altered, as in the case of adoption, arrogation, eman¬ 
cipation, or, in the old law, a wife passing in manum . (3.) The rights of agna¬ 
tion are affected by all the three kinds, but those of cognation only by the fnaxima 
and media. (Tit. 16. 6.) The minima capitis deminutio , or change of family, so 
far changed the legal existence of the person undergoing it that, under the old 
law, he not only lost his place in the intestate succession of the family he quitted, 
but he could not be sued for his antecedent debts, and any usufructs he held came 
to an end (3, note). Mere loss of dignity, and even infamy, produced no change 
of status . (5.) 

2. To return to the subject of legitimate tutors. Patrons are the legitimate 
tutors of their freedmen and freed women. In case the manumittors are dead, 
their children are the legitimate tutors of the freedmen and freed women. (Tit. 17.) 

3. Parents are the legitimate tutors of their children or other descendants 
whom they have emancipated below the age of puberty. (Tit. 18.) 

III. Fiduciary Tutors. —In case the master emancipated his slave, and died 
before the freedman attained the age of puberty, the tutelage of this slave passed 
by law, or rather, by an extension of the law of the Twelve Tables (Tit. 17), to 
the children of the emancipator. But if a parent emancipated his descendant, and 
died before the person emancipated attained the age of puberty, the tutelage also 
passed to the children of the emancipator, but it was not supposed to do so by any 
express law, and the tutors in this case were called, not legitimi, but fiduciarii, a 
term properly applied to the nominal tutor, who, in case of emancipation, did not 
resell to the father, but himself emancipated the son, and had thus, as emanci¬ 
pator, the tutelage, which he held in trust (whence he was called fiducujrius) for 
the father. (Tit. 19.) 

IV. Tutors appointed by the magistrate. —Tutors were appointed by the magis¬ 
trate under the lex AtUiana and the lex Junia TUia . Under the first of these 
laws a tutor was appointed at Rome by the prator and a majority of the tribunes; 
and under the second, in the provinces, by the prases (Tit 20. pr.), if there was no 
tutor on whom the office devolved under the heads of appointment already 
noticed; or if from any cause there was a vacancy in the office. (1, 2.) Subse¬ 
quently, under the empire, the tutor was in such cases appointed at Rome by the 
prctfectus urbi, if the position of the pupil was a high one, and by the preetor 
urbanus if it was not. The prases appointed in the provinces and, in cases of 
small importance, the local magistrates; but these magistrates needed the pre¬ 
liminary authority of the presses. In all vjases, inquiry was made into the circum¬ 
stances before the appointment was made. (Tit. 20. 4.) Justinian, in cases where 
the fortune of the pupil or adult (for here we have a provision extending to cura¬ 
tors) did not exceed 500 solidiy allowed the local magistrate to appoint without any 
authorization, merely taking security from the person appointed, without inquir¬ 
ing into the circumstances of the case. (5.) 

Tutelage op Women.— Under the old law women were in tutelage all their 
lives, even after they had become sui juris, the tutor being appointed by the testa¬ 
ment of the husband, if she was in manu , and the husband could not only appoint 
a tutor, but give the wife the option of choosing one. If no testamentary tutor 
was appointed, the nearest agnatus was the tutor; and the tutor might be changed. 
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either by his act, or on the woman’s application. After she had attained the age 
of puberty, the woman under tutelage managed her own affairs, but the tutor had 
to intervene in order to sanction solemn acts. Ail this tutelage of women above 
the age of puberty had become obsolete before the time of Justinian. (6, note.) 

Authority op thb Tutor. —The tutor had, in the first place, to manage the 
affairs of the pupil; and, in the second place, to add his auctoritas , i.e. the supple¬ 
ment of what was wanted to make the pupil legally competent to act. If the 
pupil was under seven years old, the tutor could only in very rare cases, where 
the benefit was clearly great for the pupil, go through any acts on behalf of the 
infant beyond such as were necessary for the ordinary management of his affairs. 
It was only, for example, at a late period of the empire, that the tutor was allowed 
to enter on an inheritance on behalf of the inf am. Between the ages of seven 
and fourteen, the pupil could contract without the authorization of the tutor, so 
far as the contract was beneficial to him ; but every unauthorized contract was 
inoperative to his prejudice. (Tit. 21. pr. note.) The pupil could not take any 
very serious step involving possible risk, such as entering on an inheritance, de¬ 
manding possession of goods, or taking an inheritance under the fldeicommissym, 
without the authorization of the tutor. (1.) The tutor was obliged to give this 
authorization personally, not by writing, and could not give it by ratification. 
(2.) If there was a suit between the tutor and pupil, a curator was appointed to 
intervene in this suit on behalf of the pupil. ^3.) 

Termination of Tutor’s Office. —The office of a tutor came to an end,— 

(a.) By the pupil reaching the age of puberty, which had previously been re¬ 
garded as a time varying according to the facts of each case, eighteen years being 
the maximum, but which Justinian fixed at fourteen for males, and twelve for 
females. (Tit. 22. pr.) 

(b.) By the pupil being arrogated, deported, reduced to slavery, or made a 
captive, or dying. (Tit. 1 , 2.) 

(c.) By the condition being fulfilled on which the testamentary tutor was to 
cease to be tutor, or the time having expired during which the testamentary tutor 
was to act. (Tit. 21. 3. 5.) 

(d.) By the tutor dying (3); or— 

(e.) Undergoing, however appointed, the maxima or media capitis detninv&io ; 

and 

(/.) In the case of a tutor legitimus, his undergoing the minima capitis demv- 
nutio . (4.) And 

(g.) By the tutor being removed as suspected, or being relieved from his 
office on good grounds of excuse. (6.) 

Curators : whom they were to protect. —Curators were appointed to protect 
the property and interests of four classes of persons:— 

1 . Madmen (furiosi), —This was by the law of the Twelve Tables, and was 
extended by the praetors so as to include all forms of mental alienation (Tit. 22, 
note) y and the deaf, mute, and perpetually infirm. (4.) 

2. Prodigals (i.e. persons wasting recklessly their property).—This was also 
by the law of the Twelve Tables, but that law only applied to the case of a prodi¬ 
gal wasting goods received under an intestate succession, while the praetor ex¬ 
tended it to all cases of prodigality. The fact of the madness or prodigality was 
first ascertained by the praetor, and then the prodigus was absolutely interdicted 
from managing his own affairs, but the furiosus was not so interdicted, and was 
only placed under the care of the curator. When the case came within the law of 
the Twelve Tables, the curatorship of the furiosus and prodigus belonged to the* 


Digitized by Google 



600 


SUMMARY, 


y 

nearest agnate. The magistrate appointed in cases of the pmtorian extensions of 
the terms, and in the time of Justinian in all cases. (Tit. 23. 3.) 

3. Adolescentes. —Persons of either sex, above the age of puberty, and under 
the age of twenty-five years. 

The lex PUstoria subjected to prosecution and infamy persons overreaching 
adolescents under twenty-five years, and possibly allowed curators to be appointed 
to protect them. Subsequently praetors protected such persons by ordering, in 
case they had been prejudiced, a restitutio in integrum , that is, that they Bhould 
be put in the same position which they would have occupied if not prejudiced. 
Lastly, Marcus Antoninus ordered that curators should be appointed in all cases 
on the application of the minor . (Tit. 23, pr. note.) The adolescent was not 
obliged to have a curator for general purposes unless he wished, but a curator 
could be forced on him in case of a lawsuit, or his debtor wishing to pay him, or 
his late tutor wishing to settle accounts with him ; and if he had a curator he could 
not aiiene any part of his property without the sanction of the curator. (Tit. 23, 2, 
note.) The curator to an adolescent could only be appointed by the magistrate, 
the same magistrate appointing who appointed tutors; but a magistrate would 
generally have regard to the wishes, as to curatorship, expressed in the testament 
of a person who could have appointed a tutor. (1.) 

4. Pupils. —Pupils sometimes received curators, as, for example, if the tutor 
legitimus was unfit, a curator was appointed to protect the pupil and act, to a great 
extent, instead of the tutor; or, if the testamentary tutor, or the tutor appointed 
by the magistrate was unfit, a curator was appointed to act conjointly with him, 
and curators were assigned in place of tutors excused for a time only. (Tit. 23. 5.) 

If a tutor was prevented by illness or other cause from administering the 
affairs of his pupil, a person might be appointed to act for him, but this person 
was not a curator, but a delegate of the tutor. (Tit. 23. 6.) 

Modbs of Protection against Tutors and Curators. —Persons having tutors 
and curators were protected against the misconduct of tutora and curators iu the 
following ways: 

1. Security was required and enforced by the exaction of pledges from tutors* 
and curatores legitimU and from those appointed by inferior magistrates, (lit. 24. 
pr.) 2. If such security was not taken, or was taken to an insufficient degree, the 
magistrate was himself liable in an action, which extended to his heirs, (lit. 24. 2.) 
3. Every tutor or curator was bound to make an inventory of the property of the pu¬ 
pil or person under care. (Tit. 24. pr. note.) 4. Every tutor or curator was, after the 
publication of the 78th novel, obliged to pledge himself by oath that he would act as a 
bonus paterfamilias. (Tit. 24. pr. note.) 5. The prcperty of tutors and curators was 
subjected to a tacit hypothec to make good losses sustained through their neglect. 
(Tit. 24. pr. note.) 6. An action might be brought against tutors or curators when 
their office was ended, to make them account. (Tit. 22. 6, note.) 7. Tutors and 
curators might be removed by the actio suspecti. (Tit. 26.) 

Removal on suspicion.—All tutors, including the patron (though in his case the 
grounds of a decision against him were not to be disclosed in order to save his 
reputation—(Tit. 26. 2), and all curators might be removed, after and even before 
entering on office, on a charge of suspicion, suspecti crimen —a charge permitted 
by the Twelve Tables (Tit. 26. pr.)—being successfully brought before the pnetor 
at Rome, the preuBses , or pro-consular legate, in the provinces, by any one, even a 
woman (3), except that the pupil could not bring this charge against his tutor, while 
the minor could bring it against his curator. (4.) Infamy attached, if fraud, but 
not if neglect, was proved. (6.) The tutor or curator might be removed although 
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solvent (5), and although he offered to give security. (12.) While the action was 
pending, the accused was suspended from his administration (7), but if he died the 
action was at an end. (8.) It was the duty of the tutor to provide his pupil with 
maintenance. If he failed to do so, this was a ground for his being removed on a 
charge of suspicion. (9.) If he falsely asserted that the pupil’s means did not 
suffice to allow maintenance, he was to be handed over to the prctfectus urbi, or 
presses, to be punished, as also was a tutor who had obtained his office by bribery, 
and a freedman proved to be guilty of fraud while acting as tutor to the son or 
grandson of the patron. (10.) 

Where there were more than one tutor or curator, one might offer to his co-tutor 
or co-curator to give security, and alone act as administrator, the other co-tutor or 
co-curator having, however, the preference if he, when thus challenged, was 
willing to give security. If no tutor or curator came forward in this way, the per¬ 
son, if any, appointed by the testament to administer was allowed to act; and, if 
there was no such person, the majority of the tutors or curators was to decide who 
should act, and, if an agreement could not be come to in this way, the magistrate 
would decide. (Tit. 24.1.) 

Tutors and Curators whew excused. —Tutors and curators might be excused 
from holding their offices on grounds which may be classed under four heads :— 

1. Haring rendered a service to the public, or being engaged in the discharge 
of some public dut.y .—(a) Having a certain number of children living (three at 
Rome, four in Italy, five in the provinces), children slain in battle, and grandchil¬ 
dren. in lieu of their parent, being i-eckoned in (Tit. 25. pr.); (b) being engaged 
in the administration of the fiscns (1); (c) being absent on the sei-vice of the State 
(2); (d) being magistrates, military persons (14), or members of learned profes¬ 
sions. (15.) 

2. Being in a position adverse to the pupil or adult.—(a) Being a creditor or 
debtor (4, note); (b) being appointed by a father through enmity (9); (c) having 
been in deadly emnity with the father (11); (d) having had their status questioned 
by the father (12); (e) being the husband of the woman under care. (19.) 

3. Being incompetent to sustain the burden of the office —(a) Through being 
in extreme poverty; (b) being in bad health (7); (c) not being able to read (8); 
(e) being over seventy years of age. (3.) 

4. Filling, or having filled, similar offices .—(a) Holding already three offices 
of the kind in question (3) $ (b) having already been the tutor of the person to 
whom a curator was to be appointed. (18.) 
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LAW RELATING TO THINGS. 

Distinction of Things.—W e now come to the law relating to things; bat the 
Institutes only deal with private law. The first step is, therefore, to notice the dis¬ 
tinction of things according as they are extra nmtrwm patrlmoniwm or in nostro 
patrimonio, that is, according as they are or are not capable of being the property 
of private peisons. It is only of things in nostro patrimonio that the Institutes 
treat. Of things within the compass of private law the principal division is that 
into things corporeal and incorporeal; of things like a field, qucs tangi possunt, 
and things like a light of way over a field, an inheiit&nce, or an obligation, qucB 
tangi turn possunt. (Tit. 2.) 

Modes of Acquisition.—H ow do we acquire things in nostro patrimonio, 
whether corporeal or incorporeal! The answer to this question takes up the 
Second Book of the Institutes, and the Third Book down to the end of the Twelfth 
Title. First the inquiry is made how we acquire particular things, res singula} , and 
then how we acquire groups of things, universitates reruns like an inheritance. 

We acquire particular things by, 1, Occupatio ; 2, Accessio ; 3, Traditio ; 4, 
Usucapio ; 5. Donatio ; the first three being modes of acquiring jure naturali; 
the last two, jure civili. We acquire groups of things, by, 1, Testamentary suc¬ 
cession ; 2, Intestate succession; 3, Arrogation; 4, Bonorum addict io ; 5, Bonorum 
venditio ; 6, Forfeiture under the senatus-consvltum Claudianwm. 

The Fiist Title of the Second Book treats of the distinction of things according 
as they are extra nostrum patrimonium or in nostro patrimonio, and then of the 
acquisition of particular things by occupatio , accessio, and traditio. 

Res extra nostrum Patrimonium are, 1, Communes , common to all men, such 
as the air, the sea, and the sea-shore as far as the highest winter flood runs up 
(Tit. 1. 1.3); every one being allowed to use the sea-shore, as for drying nets (5); 
avoiding, however, injury to existing buildings thereon (1); and such State having 
its sea-shore adjacent to its territory under its supervision. (2, note.) 2. PvblicfB , 
belonging to the State, as rivers and ports, and the right of fishing therein, and 
the use for purposes of navigation of the banks thereof, although these banks 
might belong to private proprietors. (2. 4.) 3. Universitatis , belonging to a cor¬ 
porate body, as e.g., a racecourse belonging to a city. 4. Nullius , in the sense of 
being so devoted to the gods that they cannot belong to men, and such res nullius 
may be (a) sacrcB , consecrated, as temples, by the pontiffs, with the sanction of the 
State, (b) Religiosw , invested with a religious character by interment, private 
proprietors being at liberty to impress this character on their ground by simply 


Digitized by Google 



604 


SUMMARY. 


burying- a dead body there; and (c) sanctce, holy, or protected against violation, 
like the gates or walls of a city. (10.) 

Modes of acquiring Particular Things jure naturali. —Particular things 
in nostro patrimonio are acquired by— 

I. Occupatio, i.e. the taking or holding, as the holder's own, of res nvllius , in 

the sense of things which previously belonged to no one, such as (a) wild animals 
wherever found, which you have actually captured, not merely wounded (lit. 
1. 13), and not let go again. (Tit. 1. 12.) Bees you have hived. (Tit. 1. 14.) 
(But swarms issuing from your hive and staying in your sight and power (Tit. 1.14); 
wild animals, such as pigeons and deer, that have acquired the habit of returning 
to your keeping, and fowls, not wild, but that stray from your keeping (Tit. 1.16), 
are considered as your property and not res nut.lius t and to take them is theft.) 
(Tit. 1. 16.) (b) Things taken from the enemy; if the things taken from the 
enemy by a Roman army have been previously taken by him from a citizen, they 
will, as a general rule, form part of the prcsda or booty of the Roman army; but 
special things, such as land and slaves, are, by a kind of postliminy applied to thfem, 
allowed to revert to the owner. (17, note.) (c) Anything found on the sea-shore. 
(18 ) (d) Islands formed in the sea. (22.) (e) Things found which have been 

intentionally abandoned by their owner (47), as distinguished from things which 
the owner has not wished to cease to own, as things thrown overboard in a storm 
or dropped out of a carnage. (48.) 

II. Accbssio. There is no notice in the Institutes of accessio as a distinct 
mode of acquisition. The subject is treated as growing out of occupatio . 

Acquisition by accession may be regarded as arising in two classes of cases. 
1. In cases of natural increment. 2. In cases where, the things of two owners 
being mixed, the law decides which owner shall have the thing resulting from the 
mixture. 

1. Accession by natural increment. —1. An owner gains something new by natural 

increment in the following instances(a) The young of his animals. (19.) (b) 

New soil added imperceptibly to his soil by alluvium. (20.) (c) A portion of his 

neighbor’s soil borne by a river to his soil and remaining there till the roots of the 
trees thereon become attached to his soil. (21.) (d) An island being formed in a 

river; he has the ownership in this island up to the line of the mid channel. (22.) 
(e) The bed of a river left dry, up to the same line. (23.) 

Accessions by natural increment might occur when a possessor or a usufructu- 
aj*y, and not the owner, held the land. To whom did the fruits belong ? It is only of 
gathered fruits we can speak, for if the owner dispossessed the possessor, the 
owner immediately took all the fruits ungathered, and if the usufructuary died the 
same thing happened. With regard to the possessor, the bona fide possessor was 
not responsible for the fruits he had consumed, while the mala fide possessor was 
responsible. (1. 30, note.) The usufructuary had a right to" take all the fruits, 
including the young of animals ; but the children of female slaves belonged to the 
owner, not to the usufructuary. (36, 37.) 

2. Accession in favor of one of two owners. —The following instances are given 
in the Institutes, of cases where, the things of two owners being mixed, the law 
decides which owner shall have the thing resulting from the mixture. 

1. A makes a thing with the materials of B. Here, if the thing can be reduced 
to its rude materials, like a vessel of silver, the thing made belongs to B; if not, it 
belongs to A, as the maker of a nova species. (25.) 

A makes the thing partly with his own materials and partly with the materi¬ 
als of B. The thing made belongs to A. (25.) 
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2. A weaves in his garment the purple of B. If the purple is still separable, 
the purple belongs to B; if not, to A, the garment being considered the principal, 
the purple the accessary thing. (26.) 

3. Two owners consent to mix their materials, the product belongs to them in 
common. (27.) 

4. The materials of two owners are mixed by accident. 

If the mixed particles are physically inseparable, as when two metals are 
fused together, the product belongs to them in common. (27.) 

If the mixed particles are physically separable, as when two qualities of 
wheat are mixed, each remains the owner of his share of the mixed wheat. (28.) 

5. The owner of the soil builds with the materials of another. 

The owner of the materials remains the owner, but he cannot have the house 
pulled down. He may wait, if he pleases, till the building is destroyed, and then 
reclaim his materials, or he may bring an action de tigno wjuncto and get double 
the value of his materials, and then his claim for the materials is at an end if the 
owner of the soil did not know that the materials were not his; but if he did this, 
the owner of the materials may first bring the action de tigno injuncto , and then 
also, if the building is pulled down, reclaim the materials. (29.) 4 

6. The owner of materials builds on the soil of another. 

(а) Let us suppose the owner of the materials is still in possession of the soil. 
The owner of the soil seeks to recover it. He is obliged to compensate the owner 
of the materials for the additional value given by the building to the soil, if the 
builder did not know that he was building on another’s soil. If he did know this, 
the owner is obliged to let him take away such of the materials as can be removed 
without damage. 

(б) Let us suppose the owner of the materials is not still in possession of the 
soil. Then, whether he knew or did not know that he was building on another’s 
soil, he may, if the building is destroyed, reclaim the materials (30), but can get 
no compensation for the additional value he has given to the soil. 

7. A tree belonging to A is planted in the soil of B. 

Until it takes root in the new soil, the tree continues the property of A; but a 
rooted tree is always the property of the owner of the soil. (31.) 

8. The wheat of A is sown in the land of B. 

Sown wheat is on the footing of rooted trees. The wheat belongs to B; but 
the sower, if in bona fide possession, is protected against B turning him out with¬ 
out compensation for the value of the wheat sown. (32.) 

9. A writes a poem or history on the parchment or paper of B. 

B, the owner of the parchment, still remains owner, after the parchment has 
been written on. But if B is in bona fide possession of the parchment, A cannot 
get it from him without offering to pay him the cost of writing. (33.) 

JO. A paints a picture on the tablet of B. 

Here, in consequence of the possible value of pictures, the decision is the other 
way. The painted canvas belongs to A. If B, the owner of the tablet, is in pos¬ 
session of it after it has been painted on, A cannot get it from him without offering 
to pay the cost of the tablet. If, however, A is in possession of the tablet, B may 
claim the tablet by an action in which he is supposed still to be the owner, offer¬ 
ing to pay the cost of the painting; but the painter could stop the action by 
paying the cost of the tablet. (34.) 

II. A finds treasure in the land of B. Half goes to A, half to B. (39.) 

III. Traditio: or delivery. Its constituent elements are three. 1. The owner 
of & thing means by the transfer to pass the property he transfers. 2. He, or any 
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one entitled to act for him (42, 43), transfers by actually passing* the thing*, or by 
giving the transfei*ee command over it, as when he gives the keys of a granary. 
(45.) 3. The transferee, meaning thereby to become owner, receives it. Traditio 
was necessary to pass property of all kindsj and in Justinian’s time, land, 
wherever situated, passed by tradition. (40, note.) 

The handing over and the meaning to pass the property are both necessary. 
The seller may hand over a thing, but he generally does not mean to pass the 
property till he is actually paid; and then not till the seller is paid does the thing 
handed over become the property of the buyer. (41.) The lender, again, hands 
over a thing, not meaning to cease to be owner of it. If he changes his mind and 
wishes to give it, his purpose of giving unites with the previous act of handing 
over, and the legal traditio is accomplished. (41.) Things on board ship may be 
thrown overboard to lighten the ship, but their owners do not mean to cease to be 
owners, and therefore the property in them does not pass to those who may pick 
them up. (48.) It is not, however, necessary that the transferee should be a per¬ 
son definitely ascertained, for if money is thrown to a mob, the incertcs personas 
who pick it up become the owners by traditio . (40.) 

Servitudes. —The Institutes, at the end of this explanation of the modes of 
acquiring particular things jure naturali , pause, before speaking of the modes 
of acquiring such things jure civili, to treat of servitudes, which are introduced by 
noticing at the beginning of the Second Title the division of things into corporeal 
and incorporeal, and saying that among incorporeal things are servitudes, or por¬ 
tions of the right of ownerehip enjoyed by persons other than the thing itself. 
Servitudes are (a) prcedial when enjoyed over one thing in virtue of the ownership 
of another thing (praedial servitudes being of two kinds—rural and urban), and 
(b) personal when attached to the person of the owner of the servitude. 

Prcedial Servitudes. —Rural praedial servitudes were so called because they 
were of kinds most frequently met with in the oountry; while urban praedial 
servitudes were so called because they were of kinds most frequently met with in 
the city. The four kinds of rural praedial servitudes noticed in the Institutes, 
with an intimation that there are others (Tit. 3. 2), are, 1, iter , the right of pass¬ 
ing ; 2, actus , the right of driving cattle; 3, via, the right of driving & vehicle 
over another man’s land; the more extensive always involving the less extensive 
right; and, 4, aquccductus , the right of conducting water through another man’s 
land. (Tit. 3. pr.) Of urban servitudes the instances given in the Institutes 
are the right, 1, to make a neighbor’s house sustain the weight of that of the 
owner of the servitude; 2, to insert a beam in another man’s house; 3, to make 
another man receive the overflow of water from the roof or gutters (or to allow 
him not to be subject any more to the servitude of receiving such an overflow, if 
this, which does not seem a servitude, is the meaning of stUlicidium non re - 
cipiendi) ; 4, to prevent another man raising his house higher than that of the 
owner of the servitude; 5, to prevent another man blocking up the lights of the 
owner of the servitude. (Tit. 8.1.) 

Personal Servitudes are the following: 1, Usuqfructus; 2, Usus; 3, BdbUatio . 

Usuqfructus is the right of using and taking the fruits of anything, the fruits 
including the fructus civiles, or the profits derived from selling or letting the right 
of taking the fruits. The usufructuary or owner of this servitude had to act as a 
good paterfamilias , taking, and giving security that he would take good care of 
the thing, and making losses good. If the substance of the thing ceased to exist, 
his servitude was at an end, and it was personal to himself and did not pass to his 
heirs, and only the fruits actually gathered by him belonged to him. (Tit. 4. pr.) 
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In the old law only things not consumed in the use could be the subjects of usu¬ 
fruct ; but things consumed in the use, snch as garments or wine, might, under a 
senatus-corisulturn of the time of Augustus, be made subject to a usufruct, the usu¬ 
fructuary having, in some cases, as e.g., if he was a legatee, to give security that 
at the termination of the usufruct he would pay their value as estimated at the 
commencement of the usufruct. (2.) 

Hsus, or the naked use, is the right of using the thing, not of taking the fruits 
of it, except for his daily wants. (Tit. 5. 1.) In the case of a house, it is the use 
for the purpose of living in it with his family only, and at the most receiving a 
guest in it. (Tit. 6. 2.) Habitatio is the use of a house for the purpose of living 
therein, with something more added on, the right of letting it. (Tit. 5. 5.) 

Creation of Servitudes. — Servitudes were created in the following ways : 
1. Mancipatio. —This only applied to prsedial rural servitudes. 2. In jure cessio. 
—(Both these were obsolete in the time of Justinian.) 3. Pacts and stipulations, 
followed by gtum-tradition, i.e. affording the means of actual exercise of the 
rights. 4. Testament. 6. Adjudicate. 6. Deductio. —A thing is transferred, 
minus the servitude, which is reserved by the transferrer. 7. Usucapion.—The 
acquisition of servitudes by usucapion was forbidden by the lex Scribonia; but 
long possession of them, or at least of some of them, was protected by the prtetor 
after a time, the length of which is uncertain, but which was probably ten years 
for those present, and twenty years for those not present, in the same province. 
If land was acquired by usucapion, so were the servitudes that existed with it, 
and a servitude lost by disuse might be regained by usucapion. Usucapion 
applied principally to prsedial urban servitudes. It also applied to at least somo 
prsedial rural servitudes, and probably to usufructs. (Tit. 3. 4, note; Tit. 4. 1, 
note.) 8. Lege, or express enactment. This only applied, perhaps, to usufructs, 
an instance being the acquisition by the father of the usufruct of the son’s peculium 
under Justinian’s legislation. (Tit. 4. 1, note.) 

Extinction of Servitudes. —Servitudes were extinguished in the following ways 
(Tit. 4. 3, note): 1. Injure cessio, the owner of the servitude denying that he owns 
it (obsolete in the time of Justinian). 2. Confuse or consolidates the right to 
the res serviens and the res dominans , or to the dominium and the usufruct, vesting 
in the same person. 3. The termination (a) of the rights under which the servitude 
is created, as if an heir holding till a condition is fulfilled creates a servitude, the 
condition being fulfilled, and the heir ceasing to be the owner, the servitude is at 
an end; or (b) the termination of the duration of the servitude, i.e. the period for 
which it has been fixed by the creatcr. 4. Non-usage; not using it for a period 
which, previously to Justinian, was two years, and, after Justinian’s legislation, 
was fixed at ten or twenty, according as the parties were present or absent. If 
the servitude was a prsedial urban one, it was necessary that, to free the res 
serviens by usucapio, the persons affected by the servitude should do some distinct 
act inconsistent with submission to the servitude ( usucapio libertatis). (Tit. 4. 3, 
note). In usufructs, if the usufructuary did not use the thing according to the 
terms of the usufruct, it came to an end. (Tit. 4. 3, note.) Habitatio did not cease 
by non-usage. (Tit. 6. 5, note.) 5. Perishing of the thing in virtue of which, or 
over which, the servitude was exercised. 6. In the case of usufruct and use, the 
death or capitis diminutio (including, before Justinian, the minima capitis dimi- 
nuHo) of the owner of the servitude. 

Emphyteusis, Superficies, Jus Pignoris. —Before returning to the modes of ac¬ 
quisition of particular things, we have to notice three other incorporeal rights, 
which naturally connect themselves with personal servitudes. 1. Emphyteusis . 
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2. Superficies. 3. Jus pignoris. (A summary of the law relating to them is given 
at page 132.) * 

IV. Usucapion. —The Institutes, as we have said, notice five modes of acquiring 
res singulce , three being modes of acquiring Jure naturali, and two being modes of 
acquiring Jwe civili. We now come to the firat of these two latter, viz., usucapion, 
or the process by which possession ripens into ownerehip by lapse of time. 

It is only civil possession that is capable of so ripening. Civil is opposed to 
natural possession. If a man has physical control over a thing, detains it, as the 
jurists say, he is in possession of itj but, to possess it, he must mean to hold it as 
his own. If he not only is in possession of it, and means to hold it as his own, but 
if also his possession is bona fide and exjusta causa , then such possession is civil 
possession, the possession that in Roman law ( civilis ) gave i-ise to usucapio. If 
he is merely in possession, or if he has also the animus possidendi, but his 
posession is not bona fide and exjusta causa, then his possession in either case is 
only natural, and does not give rise to usucapio. The civil possessor and the 
natural possessor, who had the animus possidendi, were protected in their 
possession by praetorian interdicts, but the person merely in possession was not. 
(Tit 6. pr. note.) 

With regal'd to usucapio, we have to ask three questions. 1. What things 
can be acquired by usucapio 9 2. What is meant by the terms bona fide and ex 
justa causa, as applied to possession! 3. What time was requisite to run before 
usucapio ripened the possession into ownership 1 

1. What things can be acquired by usucapio 9 At the outset we have to notice * 
a point of great importance. Lands in the solum provinciate never could become 
the property of an individual. The possessor could not, therefore, become the 
owner of such land by usucapio. But after a certain length of possession the 
praetor protected his possession by allowing a plea, prcescriptio, of long possession 
to be effectual in an action brought against him for the recovery of the possession 
of the .land he held. But as the time was much longer that was required to run 
for the protection in this way than the time required for usucapio, the term pres- 
scriptio, or possessio longi temporis, was used to describe, with regard to the 
solum provinciate, the equivalent of usucapio with regard to moveables and solum 
Italicum . There was some difference in their operation; the chief of which 
were, 1, that possessio longi temporis did not give ownership; 2, that usucapio 
was only interrupted by a judgment; longi temporis possessio by a litis contes- 
tatio , and 3, under usucapio the thing was acquired subject to its liabilities, i.e. 
servitudes or mortgages; and under longi temporis possessio, it was held free 
from them. Yet as they were nearly of the same effect, and as the requisites of 
possession in each case were the same, they are generally spoken of together. 
(Tit. 6. pr. note.) Under Justinian’s legislation (Tit. 6. pr.) the posssssio longi 
temporis gave the dominium. Moveables, it may be added, could, in all parts of 
the Roman Empire, be acquired by usucapio and the possessio longi temporis did 
not apply to them. (Tit. 6. pr. note.) We may* therefore, break the first ques¬ 
tion into two heads. 1. What moveables could be acquired by usucapio. 2. What 
immoveables could be acquired by usucapio or possessio longi temporis 9 

Generally speaking, all things in nostro patrimonio could be so acquired, 
but things as res sacrcs, or a free man, could not. Nor, as a general rule, could 
things incorporeal. (1, note.) Things stolen could not be acquired*and a fugi- 

* Where a summary of any distinct portion of law is given in the body of the work, it is 
not repeated in this general Summary. 
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tire slave was reckoned among such things. (1.) The thief, of course, could not 
acquire by usucapio what he had stolen; but neither could an innocent holder, 
and, as theft included every handing over by a person of a thing he knew not 
to be his, it was rare that moveables could be acquired by usucapio (3); but it 
might happen, as if an heir bona fide deals with a thing merely deposited with 
the testator as if it had belonged to the testator (4) or a usufructory so deals 
with the child of a female slave, believing bona fide that it is his property. 
There is no taint of theft, and the thing when alienated by the heir, or usufruc¬ 
tuary, may be acquired by usucapio . Theft only applied to moveables. As to 
immoveables, they could not be acquired by usucapio or longi temporis possses - 
8io , if they were res vi possesses, forcibly seized on (2); but if the possession was 
originally sine vi, but still mala fide, e.g. if a peieon took possession of land left 
unguarded, knowing it not to be his, and then alienated it to a bona fide posses¬ 
sor, this possessor could gain the ownership by usucapio , and therefore usucapio 
applied much more frequently to immoveables than to moveables. (7.) The goods 
of the fiscus, before being reported on as such (vacantia), could, but afterwards 
could not, be acquired by usucapio. (9.) Nor could things belonging to pupils or 
minors, or things forming part of a dowi*y. (10.) 

2. What were the requisites of civil possession 9 What were the conditions 
possession must fulfil in order for usucapio to operate f 

(1.) The thing possessed must not have any i ntimn in it, i.e. must not be of 
any of those kinds of things which we have just described as incapable of being 
acquired by usucapio. (10.) 

(2.) The thing must be possessed ex justa causa , that, is, must have come into 
the power of the possessor by some recognized legal mode of acquisition, such 
as sale or gift (10, note); and, if there had been a mistake about this, and the 
causa, or title, was not just, the error, under Justinian’s legislation, prevented 
usucapio. (11.) 

(3.) The possession must be bona fide; the possessor must not know that he 
was possessing what did not belong to him, and, although reasonable ignorance 
of facts could be permitted, ignorance of leading principles of law could not. In 
the case of a sale it was necessary that the bonafides should exist at the making, 
and also at the performance of the bargain. The general rule was that the 
possession must be bona fide at its commencement. Subsequent discovery of the 
real facts did not stop the process of usucapio. (10, note.) This was equally true, 
if not the same, but two persons possessed, one taking from the other, the thing 
during the time requisite for usucapio. If, at its commencement, the possession 
of the testator was bona fide , that of the heir was available for usucapio , 
although the heir knew that the testator had been mistaken. (12.) The times 
during which' two persons held the thing, the one from the other, as in the case 
of a seller and a buyer, counted together for the purposes of usucapio. (13.) 

Usukpatio.—T he interruption of usucapio , the breaking the use, was termed 
usurpatio, as if the possessor lost possession or fell into the power of the enemy, 
or an action was brought to contest the right, the use being, under Justinian, 
broken from the time of the first moving of the controversy (mota controversia), 
instead of from the litis vontestatio, which had no longer the important place it 
had under the formulary system. (13.) 

In three exceptional cases the mala fide possessor might acquire by usucapio: 
— I, Under the old law (altered by Hadrian), if the thing possessed was an 
inheritance, or part of one, the tnala fide possessor could in a year acquire the 
thing, whether moveable or immoveable ; 2, so could the original owner of a 
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thing given over in trust as against the fiduciary ; and 3, the original owner of a 
thing sold by the State for non-payment of a mortgage debt could acquire it, as 
against the prcediator, or purchaser, from the State, but in this case two years* 
possession was necessary for immoveables. (10, note.) 

3. What time was required for the possession to run in order that usucapio 
might take effect f 

By the Twelve Tables it was provided, that usucapio should be completed in 
two years in the case of moveables, and in one year in the case of immoveables. 
(Tit. 6. pr.) 

The longi temporis possessio, introduced by the praetors chiefly for the pro¬ 
tection of possessors of provincial lands, required ten years if the parties were 
domiciled in the same province, inter prcesentes; and twenty years if they were 
not, inter absentee . (Tit. 6. pr. note.) 

Justinian changed the system generally. He lengthened the time for the 
acquisition of moveables from one year to throe, and gave the name of usucapio to 
the acquisition of moveables by possession duiing three years. He made the longi 
temporis possessio apply to lands everywhere (abolishing the distinction between 
solum Italicum and solum provincial), and he made the longi temporis possessio 
give the ownership and not merely bar actions. (Tit. 6. pr. note.) 

Possessio longibbimi temporis. —There was also possessio longissimi temporis, 
by which possession lasting in the case of ecclesiastical property and the patrimo¬ 
nial estate of the emperor for fifty years, and in other cases for thirty years, ena¬ 
bled the possessor before Justinian to repel all actions, and under Justinian to 
become owner of the thing possessed, whatever the defect in the possession might 
be. (13, note.) 

Possession for five years of things purchased from the fiscus gave, under an 
edict of Marcus Aurelius, complete ownership to the purchasers, whatever might 
be the defects of the possession, as if, for example, there were rights of an owner 
or mortgagee which the fiscus ought to have inspected. Those damnified by the 
action of the fiscus were during five yeais at liberty, under a constitution of Zeno, 
to seek compensation from the fiscus, while the purchasers had under this consti¬ 
tution an incontestable title at once. (14.) 

Gift. —The second mode of acquisition jure civili noticed in the Institutes is 
gift, but, unless on account of the ceremonies accompanying gifts under Justinian’s 
legislation, it is not properly a mode of acquisition separate from tradition. It is 
a delivery of a thing from a particular motive. (Tit. 7. pr.) The subject of gifts is 
treated of under throe heads: gifts mortis causa, gifts inter vivos , and gifts propter 
nuptias . 

i. Donationes mortis causa. —Gifts on account of death (donationes mortis 
causa ) were gifts made in contemplation of death, revocable befor& the death of 
the donor, and failing if the donee died first. They might be made in either of two 
ways. The donor 1 might hand over the thing to the donee, but the gift was not to 
be completed until the donor was dead; or the donor might hand over the thing, 
giving it there and then, but bargaining that it was to be restored to him if he did 
not die on the occasion contemplated. In either case, although he had certainly in 
the second case lost the dominium, the donee was allowed to get back the thing 
by a real action. (Tit. 7. pr. note.) 

Justinian required that a donatio mortis causa should be made in the presence 
of five witnesses. (1, note.) 

Donationes mortis causa very closely resembled legacies. They were subjected 
to the deduction of the Falcidian fourth, and were not valid if the giver was insolv- 


Digitized by Google 



e 


BOOK IL 611 

exit: bat they differed from legacies in the following particulars. 1. They took 
effect on the death of the donor without it being necessary the heir should enter. 
2. The same person who could take or could not take the one, could or could not 
take the other, but capacity was regarded, in the case of donations mortis causa, 
at the time of the death only, not, as in the case of legacies, also at the time of the 
disposition. 3. A filiuqfaihMas could, with his father’s permission, make dona¬ 
tions mortis causa ; but could not give legacies of other things than his peculiutn 
castrcnse . 4. A peregrinus could make donationes mortis causa, but could not 
give legacies. (1, note.) 

ii. Gifts inter vivos require tradition, but if the intentions of the donor have 
been manifested he is bound to deliver. A mere agreement to give was not origi¬ 
nally binding, but Constantine enacted that such an agreement should be binding 
if in writing, and Justinian made the agreement binding in every case. Some 
donations looked on with peculiar favor, such as gifts to or from the emperor, 
were valid, without anything more than the intention to give being manifested; 
bat other gifts, if exceeding 200 solidi previously to Justinian, and 500 solidi under 
his legislation, needed to be registered by public deeds. Gifts requiring to be 
registered were, however, valid up to the limit below which registration was not 
necessary. Gifts, as a rule, were not revocable: but Justinian made them revo¬ 
cable in case of the ingratitude of the donee. (2.) 

til. Gifts propter nuptias. —Gifts between husband and wife were prohibited 
by law. But as an equivalent to the dos or dowry contributed by the wife, the 
husband frequently made a gift before marriage, donatio ante nuptias , which was 
the inalienable property of the wife managed by the husband; and this donation 
might, like the dowry, be increased after marriage. Justinian enacted that such 
gifts, like dowries, might be not only increased, but made after marriage, and 
should receive the more appropriate name of donationes propter, instead of ante, 
nuptias. The wife, if survivor, received a portion of the donatio, equal in quan¬ 
tity before Justinian, and in value under Justinian, to that which the husband, if 
survivor, would have received out of the dos. (3, note.) 

Justinian, in closing the subject of the mode of acquiring particular things by 
the civil law, notices that there had been at one time a mode of acquiring per jus 
accrescendi, which took effect when one joint owner of a slave enfranchised him in 
Buch a way that if the enfranchisement had been effectual, the slave would have 
become a citizen; the share of the enfranchising owner passed by accrual to the 
other owner, and this other owner became the sole owner of the slave. Justinian 
did away with this by enacting that in such a case the slave should be free, and 
the other part-owner should receive a pecuniary compensation from the enfran¬ 
chising part-owner. (4.) 

Before passing to consider the modes of acquiring groups of things the Institutes 
deal with two subsidiary subjects, viz. 1, Separation of ownership from the power 
of alienation, and 2, Acquisition through others. 

i. Separation prom Ownership op the Power of Alienation. 

' 1. A person who is owner cannot always aliens. Two instances are given, (a) 

A husband cannot aliene immoveables forming part of the dowry (dos) of his wife, 
although the ownership is in him. The lex Julia prevented a husband selling such 
immoveables when in Italico solo , without his wife’s consent, or mortgaging them 
with her consent. Justinian enacted that immoveables, forming part of the dos, 
wherever situated, could not be sold or mortgaged by the husband, even with the 
consent of the wife. (Tit. 8. pr. note.) 

(6) A pupil cannot, without the authorization of the tutor, aliene. 
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The pupil could not transfer the property in anything belonging to him, but 
he could acquire the property in anything transferred to him. Three illustrations 
of this doctrine are given. 

(a.) A pupil unauthoi'ized could not enter into the contract of mutuum, i.e. 
could not lend a thing so that the thing lent became the property of ,he person to 
whom it was lent, he in his turn having to give as much back. If the pupil 
made such a contract, he could by a i-eal action get the thing back, if not con¬ 
sumed : if consumed bona fide r he could recover the value of it by a condictio ; if 
consumed mala fide, he could get not only the value, but damages by an actio ad 
exhibendum 

(b.) If the pupil unauthorized paid a debt, he could not make the money paid 
belong to the creditor. It was still his, and if not spent might be got back by a 
ronl action from the creditor ; if spent bona fide , the debt due by the pupil was 
considered as liquidated; if spent mala fide, the pupil would have an actio ad 
exhibendum . 

(ft.) If a debtor made a payment to a pupil without the tutor authorizing the 
payment, the money paid became the property of the pupil, and the debt still re¬ 
mained unextinguished. If the pupil sued for the sum owing, the debtor could 
only repel the action to the extent to which the pupil then had the mouey in baud, 
and if the pupil had spent it all, the debtor bad to pay over again. Even if the 
tutor authorized the payment, the debtor was not quite safe, for the tutor might 
not hand over to the pupil the money paid; and then the prsetor might give a 
restitutio in integrum, placing the pupil in the position in which he would have 
been if the debt bad not been paid, and so the ci*editor might have to pay over 
again. -To obviate this risk, Justinian enacted that if the debtor paid under the 
authority of a judicial order, which was to be given gratis, he was to be absolutely 
securo, and nnder no ciroumstances could he have to pay again. (Tit. 8. 2, note.) 

2. A person nut owner can somethnts aliens . The instance given is that of a 
creditor who has a power (of which he cannot be deprived even by agreement) 
of selling the thing pledged or mortgaged (pignus, hypotheca). Justinian enacted 
that unless the parties otherwise agreed, the sale should take place two years 
after notice to pay; and in two years more, if no purchaser could be found, the 
creditor should be considered the owner. (Tit. 8. 1.) 

ii. Acquisition through others. —We may acquire through, 1, filiifamUiarum. 
2, Through slaves belonging to us, and, to a certain extent, through slaves of 
whom we have the usufruct. 8, Through procurators. 

1. Acquisition thron^h filiifamUiarum .—The old rule of law was that every¬ 
thing acquired by a JUiusfamUias was acquired for and belonged to the pater¬ 
familias. The son might have a peculium or property under his control, which, 
so far as third persons went, who could sue and recover to the extent of the pecu- 
lium. was like the son’s property; but the father remained the legal owner of it, 
and it was only under the son’s control because the father permitted this. The 
first change was the introduction of the pbculiam castrensb, dating from the be¬ 
ginning of the empire, consisting of eveiy thing given to a son on setting out for 
military Bervice, or acquii'ed while that service lasted. This pwulium was the 
son’s; he could dispose of it as he pleased in his lifetime or by testament, but if he 
did not dispose of it by testament, then his father took it not as the heir of the 
son, hut as a claimant of a peculium. Justinian, however, allowed the children or 
brother of the filiuqfamilias to take the peculium before the father. The next 
change was the introduction by Constantine, or perhaps previously, of the 
pbculium QUAS1-CA8TRKNBR, i.e. property acquired by the Bon in personal attend- 
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ance on the emperor, and this peculium too could, under Justinian, be, like the 
castrense, given by testament. (Tit. 9. 1, note.) 

Lastly, Constantine introduced the psculidm adventitiom, which, having been 
previously coniined to property coming from a mother or maternal ancestor, or 
husband or wife, was made by Justinian to include all property coming to the 
JUiusfamiUas, except the peculium profectitiuin, i.e. the property coming to him 
from the father himself. Of this peculium adventitium the son had the ownership, 
the father the usufnict. (Tit. 9. 1, note.) From the peculium falling under the 
throe above heads as not belonging to the father, a third used to be deducted by 
the father when he emancipated the son. Justinian gave the father the usufruct of 
half, instead of the ownership of a third of such peculium, in case of emancipation. 

2. Acquisition through slaves. — (a) The slave stipulates for the master's 
benefit, but cannot make his master’s position worse. The slave enters on an in¬ 
heritance only if the master directs him, for the inheritance may be such as to 
cause loss. The slave takes a legacy for the benefit of the master, whose slave he 
was at the date of the decease of the testator. The slave possesses for the master, 
who must have knowledge of the possession and supply the animus, the slave 
only being capable of physici&l detention—except when the slave possessed a thin; 
as part of his peculium ; for the master, in allowing him to create this peculium 
(which always.belonged to the master), has exercised the animus necessary for 
possession. And what is hero said of the slave may, with the necessary exceptions 
as to the peculia castrense, quasi-castrense, and adventitium be said of the filius- 
familias. who equally stipulated for his father’s benefit, could not make his 
father’s position worse, took inheritances only under his father’s direction, received 
legacies for his father’s benefit, and possessed physically for his father, but needed 
his father’s animus possidendi. (Tit. 9. 3, note.) 

(6) Through slaves of whom any one has the usufruct, he acquires whatever 
they acquire (including possession as well as ownership) by means of anything 
belonging to the usufructuary or by their own labor. Everything else which 
they acquire, as for example an inheritance or a legacy, is acquired for their 
owner. The same may be said of a slave possessed bona fide , but who is really 
not the slave of the possessor, either as being fiee or belonging to another. If the 
slave possessed bona fide becomes in time the property of the possessor by usucapio 
(which cannot happen in case of a slave of whom there is a usufruct), he acquires 
thenceforth everything for the owner by usucapio. (4.) 

3. Acquisition through Procurators. —On the other hand, & man could not 
acquire by means of free persons not in his power or possessed by him bona fide, 
nor by slaves belonging to another, of whom he had neither the usufnict nor the 
bona fide possession. He could acquire nothing * per extraneam personam ,’ except 
that a procurator could acquire possession for his principal, even when his princi¬ 
pal did not know of the acquisition, and then if the thing possessed was handed 
over by the owner, the ownership was acquired by the principal in any case, but 
if it was not handed over, then the usucapio began to run on behalf of the princi¬ 
pal only for the time when he knew of and adopted the possession. (Tit. 9. 5.) 


Testaments. 

We now come to the first mode of acquiring universitates rerum, viz., by testa¬ 
ment, and this subject occupies the rest of the f Second Book. 

Xz have to consider 11) the legal position of the maker of the testament: (a) how 
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he must make it, which will vary according as he is or ie not a soldier; (b) who 
are legally incapable of making wills; (c) the duties and powers of the testator as 
to the disinherison, institution, and substitution of heirs; (d) the causes that make 
a testament invalid; and (2) the legal position of those mho take under a testament, 
that is, of (a) heirs, (b) legatees, and (c) those who receive or benefit by a trust. 


I. Legal Position of the Maker of the Testament. 

1. Form op thje Testament.— In the earliest period of Roman law, a testament 
might be made (a) in the calata comitia, called twice a year for this purpose, 
where the gentes watched over the transfer of the hereditas , or ( b) in procinctu, in 
time of war, when an army was setting out to tight. Then a new form of will was 
introduced in the shape of a fictitious sale, by which originally the heir figuring as 
th e families emptor bought the inheritance from the testator in the presence of the 
holder of the scales and five witnesses. Afterward the families emptor became 
merely an outsider, going through the ceremony for the benefit of the heir, whose 
name was concealed during the life-time of the testator, (lit. 10. 1.) 

Then came the prsetorian testament. The form of sale was no longer required. 
The libripens and the families emptor became two additional witnesses, making 
seven in all, but the seven witnesses had to go through a new forinality. They 
had to seal the testament with their seals. (2.) 

Lastly came the imperial foim of will introduced in the fifth century by Theo¬ 
dosius the Second. Here a new precaution was introduced: the seven witnesses 
had not only to seal, but to subscribe the testament, and so had the testator, or if 
he could not write, an eighth witness had to subscribe for him. This testament 
was said to be tripartitum , that is, taking its origin from three sources. The 
necessity for the testament being made at one single time, and the necessity of the 
presence of seven witnesses, came from the old civil law; the sealing of the testa¬ 
ment by the witnesses came from prsetorian law; the subscription of the witnesses 
and the testator came from imperial law. (3.) Justinian added, and subsequently 
abolished, another requirement, that the name of the heir should be in the hand¬ 
writing of the testator or of one of the witnesses. (4.) 

It made no difference what seal the witnesses used, and before the time of 
Theodosius and Yalentinian they used, and after that time they were obliged, to 
write by the side of the mark of their seal their names and the name of the testa¬ 
tor. (4, and 2, note.) 

Any one, as a general rule, could be a witness with whom the testator had 
te8tamenti factio, i. e., to whom he could leave his inheritance. But there were 
exceptions : such as women, children below the age of puberty, slaves, the mad, 
the deaf, the dumb, and persons considered as intestabUes on account of having 
committed certain offences, Buch as writing libels or denying their signature to 
a former testament which they had witnessed. j(6.) A testament would, however, 
be valid, although witnessed by a slave, if, at the time of witnessing it, he was 
reputed to be free. (7.) Members of the same family might be witnesses of the 
same testament (8) ; but the JUiuqfamilias could not be a witness of the father's 
testament, nor could the father be a witness of the son's testament affecting his 
peculium castrense. (9.) Neither the heir nor any one in the same family with 
him could be a witness—-but legatees and fideicommissarii, and those connected 
with them, might. (10, 11.) 

The testament might be written on any material, wax, parchment, etc. (12) ; 
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and any number of duplicates of a testament might be made. (13.) A testament 
need not be made in writing at all. It might be merely nuncupative, that is, the 
testator might orally declare his wishes in the presence of seven witnesses. 

Military Testaments. —Special privileges, however, as to making testaments 
were accorded to soldiers by Julius Caesar, and confirmed by other emperors. A 
soldier, while serving in a campaign, was not required to observe the foi-maiities 
incumbent on civilians ; and this applied to a soldier JUiuqfamilias making a tes¬ 
tament as to his peculium castrense. But if he was not in a campaign, the JUius- 
familias had to observe the usual formalities. Under J ustinian it was undoubtedly 
necessary that the soldier’s testament should be made during a campaign, but 
whether this had previously been the law is doubtful. (Tit. 11. pr.) 

The following were the chief privileges of soldiero with regard to military 
testaments: (a) All that was necessary for the validity of a soldier’s testament, 
was that he should have meant in some way to express his testamentai-y intentions; 
if orally, in the presence of a witness. ( b) Any words would suffice to institute his 
heir. (lit. 11. 1.) (c) The soldier might die partly testate and partly intestate. 
(d) He need not disinherit his children, (e) His testament would not be rendered 
invalid by those causes which would render invalid the testament of a civilian 
( paganus). and his testament, however informally made, would suffice for revoca¬ 
tion pf a previous testament. (Tit. 17. 2> note.) (/) He could institute as heirs 
persons generally incapacitated, such as deportati and peregrini. (Tit. 11. 6.) 

(g) He could give more than three-fourths of his property in legacies. (Tit. 22. 3.) 

(h) He could dispose of the inheritance by codicils. (Tit. 11. 6, note.) (i) He might 
make a testament although deaf or dumb. (2.) (j) A testament made irregularly 
before he acquired the power of making a military testament became valid, as the 
expression of his wishes after he had acquired that power. (4.) (k) Nor did a 
minima capitis deminutio affect the validity of a military testament, nor the two 
greater kinds, if inflicted for weroly military offences. (5.) (1) The rule treating 
institutions ex certo tempore or ad cerium tempos as a supei'fluity, did not extend to 
military testaments. (Tit. 14. 9.) (m) Soldiers could make a testament for their 
children without having made their own, and could substitute to emancipated 
children and to strangers. (Tit. 16. 9, note.) 

The testament of a soldier made without the forms required from civilians, 
remained in force for a year after his discharge (post missionem); and if he in¬ 
serted a condition that could not be fulfilled within a year, yet his testament was 
valid, supposing he died while he could make a military testament. After a year 
from his discharge had elapsed, he was obliged, to die testate, to make a testament 
with the ordinary forms. (Tit. 11. 3.) 

2. PKBSON8 incapable op Tbstation.—A ll persons, however, could not make 
testaments. This power was confined to Roman citizens sui juris. The Jiliiut- 
familias could, however, dispose by testament of his peculium castrense , and this 
privilege was first in some, and then in all, cases extended to the peculium quasi 
castrense (Tit. 12. pr.; Tit. 11. 6); the father taking these peculia, however, by 
the patria potestas, if the son died intestate. (Tit. 12. pr.) Children underage, 
mad persons, except in lucid intervals (Tit. 12. 1); interdicted prodigals (2); deaf 
and dumb and blind people, except under special precautions provided by the 
emperors (3, 4), could not make testaments. 

Captivity. —A testament made by a man during captivity was invalid, but a. 
testament made before he became captive was valid, by the jus posUiminii, if he 
returned; or if he died, by a deduction from the terms of the lex Cornelia, punish¬ 
ing the forgery of the testament of a person dying in captivity. It was argued. 
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that a testament made by a person who subsequently died in captivity must be 
valid, or the law would not punish a forgery of such a testament. (5, note.) 

3. We now come to the rules as to the (a) disinherison, (6) institution, and (c) 
substitution of heirs. 

(a) Dislnhebison. —The sui heredes of the testator, i.e. those persons who 
were made sui juris by his death, had such an intei a est in the inheritance that if 
he wished to exclude them he must do so expressly. He had to exclude his sons 
by name, and if he did not, the testament was wholly invalid. Other sui heredes, 
such as daughters, he might exclude by the general term cceteri exhertdes sunto ; 
but if he did not do this, then the testament was not invalid, but these excluded 
sui heredes took by a kind of accrual their proper share, if the instituted heirs 
were sui heredes , and half the inheritance if the instituted heirs were strangers. 
(Tit. 13. pr. note.) 

The birth of a new suus heres, after the testament had been made, introduced 
a new participator in the inheritance, and unless this person was expressly disin¬ 
herited by anticipation, the testament was made invalid. The term posthumous 
was in strictness applied to any person born after the death of the testator. In 
the theory of law, postumi were ineerUe persona, and could not be instituted or 
disinherited, but the civil law permitted the institution of postumi sui heredes, 
bora after the death of the testator (6, note) $ and the lex Jvnia Velleia permitted 
the institution of postumi sm heredes, conceived before and bora after the date of 
the testament, but born before the testatoris death (postumi VeUeiani). (2, note.) 
And postumi who could be instituted must be disinherited. The jurist Gallus 
Aquilius invented a form of institution by which the case was met of a son dying 
in the testator’s lifetime, and then the testator dying, and then there being a 
posthumous son of the son, who would be a suus heres of the testator. (1, note.) 

There was Also another way in which new sui heredes might come into exis¬ 
tence after the date of the testament. A son might die in the lifetime of the testa¬ 
tor, and then the children of that son would pass into the rank of sui heredes. 
The lex Junia Velleia, by a further provision, permitted the disinherison of all 
such children who were said to be postumorwn loco (postumi quasi VeUeiani ). 
(2, note.) 

The disinherison of postumi had to be made nominatim: Qvicumqne mihi 
JUius genvtus fuerit exheres esto. (1.) Postuma might be disinherited by the 
general cceteri clause. It was, however, necessary that the postumcs, if disinherited 
by the general clause, should have something left them, to show they were not 
passed over through forgetfulness. (1.) Other persons, who came into the family 
after the date of the testament, such as children subsequently adopted, and 
children both conceived and born after the date of the testament, in the lifetime of 
the testator, necessarily invalidated the testament. (2, note.) 

So far we have been considering the provisions of the civil law. The praetor 
also came to the aid of those who were not, in his opinion, properly disinherited, 
by giving them bonorum possessio contra tabulae. (3, note.) 

If a daughter or a grandchild was omitted, the praetor permitted the testament 
to be Bet altogether aside, but the Emperor Antoninus made a distinction, and 
allowed the daughter to have only what she would take by the jus accrescendi, 
that is, her share, which, if the instituted heir was a stranger, would be one-half, 
whereas the grandson, if omitted, could get the testament set aside, and would 
take all the inheritance, as against an instituted stranger. (8, note.) 

Under the praetorian law grandsons as well as sons must be disinherited nomi- 
.natim . (3, note.) Perhaps also the praetor did not permit the testament to be set 
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aside because a son had not been properly disinherited who died in the lifetime of 
the testator, although the law is laid down by Justinian positively to this effect, 
that the testament was ipso facto invalid in such a case. (Tit. 13. pr. and 3, note.) 

The praetor required all sons and grandsons to be disinherited, whether they 
were or were not in the power of the testator, provided they were not in another 
family. This included those emancipated (3), and those given in adoption, and 
subsequently emancipated by the adoptive father. (4.) The emancipated son, how¬ 
ever, had to bring into account the property he had acquired since emancipation, 
if the effect of his getting the testament set aside was injurious to a properly in¬ 
stituted 8UU8 heres. (3, note.) 

Justinian made some .further changes. 1. He required the child and the 
grandchild, male or female, whom it was necessary to disinherit at all, to be disin¬ 
herited nominatim. (5.) 2. In case this was not done, the testament was abso¬ 
lutely invalid. There was no longer any jus accrescendi for daughters and grand¬ 
children. (5.) 3. The testator was obliged to disinherit his child given in adoption 
to any one but an ascendant. (5, note.) 

Soldiers in expeditions were not obliged to disinherit expressly any one. (6.) 
Mothers and maternal ancestors, also, were not obliged to disinherit expressly 
those who would have taken their inheritance ab intestato. Their silence was 
sufficient; but then these persons, if unjustly passed over, might present & querela 
inofficiosi testamenti, just as those might who, although disinherited in due form, 
complained that their disinherison was unjust. (7, note.) 

(6) Ikstitotion. —The institution of the heir was the basis of the whole testa¬ 
ment. In the old law some such foim&l phrase as Tvtius heres esto was considered 
necessary, but,under the empire, any form of institution would suffice. (Tit. 14. pr.) 

Who could be instituted. —Those only could be instituted heirs who had the 
testamenti factio with the testator, who had, in the old language of the law, the 
oommercium with him. Many pei-sons, however, who had not the testamenti f actio 
in the sense of being able to make a testament, had the testamenti factio in the 
sense of being capable of being instituted as heirs, as, for instance, persons below 
the age of puberty. Among those who could not be instituted were peregrini , de- 
portati , and uncertain persons; an example of an uncertain person being * who¬ 
ever shall marry my daughter,’ but a person whom the testator had not seen was 
notan uncertain person. (12.) The institution of uncertain persons was permitted 
by Justinian. Further, it was not permitted to institute municipalities; the gods, 
with certain exceptions, and so forth; and, under the law of Justinian, certain 
others, as apostates, heretics, or persons whose institution seemed contrary to the 
rules of law or of justice as to marriage ; and, though cCBlibes and orbi could be 
instituted as heirs, the former took (unless of an age too young for marriage, or in 
case of near relationship to the testator) nothing, and the latter only half of wbat 
was given them by the testament, so long as the lex Papia Poppcea. , abolished by 
Constantine, was in force. (Tit. 14. pr. note.) 

Institution of Slaves.— The master might institute his slave, and, under Jus¬ 
tinian, without expressly enfranchising him, and Justinian permitted the institution 
of a slave in whom the testator had only a bare ownei-ship, the slave having, how¬ 
ever, still to serve the usufructuary ; but a mistress could not institute, and so en¬ 
franchise, a slave accused of adultery with her. (Tit. 14. pr.) The slave of the 
testator, if instituted, was obliged to take the inheritance, if not emancipated before 
the testator’s death. 

If thfc testator instituted the slave of another, the master of the slave decided 
whether the slave should accept the inheritance, and the slave took it for his 
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master, or masters, if there were several, rateably (3); and if the master of the 
slave was dead, the slave could take the inheritance of the testator for the benefit 
of his dead master’s inheritance. (2.) In order to decide, in cases of the slave 
being* alienated, for what master the inheritance was taken, it was necessary to look 
to the time when the inheritance was actually accepted, as the slave took the in¬ 
heritance for the master to whom he then belonged. (I.) 

A testator might appoint one heir, or as many as he pleased. (Tit. 14. 4.) 

Calculation of the parts of an inheritance .—The calculation of the parts into 
which the testator divided the inheritance was made in the terms of the os, its 
multiples and its fractions. The real as contained twelve ounces, but the testa¬ 
mentary as, or unit of the inheritance, was held to contain as many ounces as the 
testator pleased. A person could not die partly testate and partly intestate, and 
so, if a testator instituted only one heir and gave him six ounces, it was held that 
the as in this case only contained six ounces, and he took the whole. (5.) If he in¬ 
stituted several heirs, and the number of parts, or ounces, he gave to each, came, 
in the whole, to 11 or 13, this was taken to be the number included in the as . But 
if he gave two parts to one, and two to another, and instituted a third heir, without 
expressing how many parts were given him, then recourse was had to the normal 
as, and this third heir had the number of parts (eight) necessary to make up the 
twelve ounces of the as; or if the parts given reached, or exceeded, twelve, then 
the testator was supposed to have had the double as, or dupondius, in mind, and 
the instituted heir, to whom no express number of parts was given, took the number 
of parts necessary to make up the dupondius, i.e., if twelve wei*e given, he took 
twelve, or one half of the inheritance, and, if more than twelve, as thirteen or 
twenty-five, were given, then he took enough parts to make up the dupondius, or, 
if necessary, the tripondius. The fractions of the dupondius or tripondius could, 
of course, be brought back to fractions of the as . (Tit. 14. 6 . 7. 8.) 

Conditional Institution.—JSui heredes could not be instituted conditionally 
unless the condition was one in their own power to fulfil, and was one lawful to 
carry out (9), but other heirs might be instituted conditionally. An impossible 
condition—and conditions of a kind contrary to law or boni mores were reckoned 
among impossible conditions—was treated simply as if it had not been inserted at 
all, and the institution was valid. (10.) So, too, if an heir was instituted from, or 
to, a certain time, this was treated as something altogether superfluous, for to say 
that a man, after a date, or up to a date, should be heir, offended, the former 
against the rule that a testator could not die partly testate, and the latter 
against this rule, and also against the rule sentel heres semper heres. But 
if the time was uncertain, in the sense that the heir was to be heir when 
a thing did happen that must happen some time, as when A died, this 
uncertain time was looked on merely as a condition, and the inheritance was in 
abeyance until it was seen whether the instituted heir survived A. If he did, he 
entered on the inheritance, and, in all cases when an heir entered on a condition 
being fulfilled, his rights were made, by his entering, to date back to the time of 
the death of the testator. 

(c) Substitution, which was either ordinary, or to a pupil. Substitutio vul¬ 
garis, as opposed to pupillaris, was the institution of another heir in case the heir 
first named did not take ; and the law allowed any number of such substitutions, 
to which resort was had, partly from the prevailing wish not to die intestate, and 
partly because, while the lex Julia et Papia Pojyp&a was in operation, the testator 
by substituting an heir could give to a person he wished to benefit the share of an 
instituted heir disqualified from taking under this law. (Tit. 15. pr. 1.) 
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One important use of the power of substitution was that which regarded 
co-heirs. Three instances are given which show the benefits of substitution to 
co-heirs. 1. Their position, if substituted to each other, was better than their 
position under the law of accrual, jus accrescendi . For though the share of an in¬ 
stituted heir who did not take it passed to co-heirs by the right of accrual, the effect 
was not the same as in case of substitution, for those substituted had a liberty of 
choice as to taking this vacant share, whereas they must take what accrued to them. 

2. The surviving substituted co-heirs might possibly get more in the case of 
one of their number dying, for one co-heir might die after enteiing on his own 
share of the inheritance, but before the share of a co-heir subsequently renouncing 
was offered him. If there was no substitution, the heirs of this co-heir would take 
by accrual the vacant share ; but the benefit of substitution was personal. If the 
co-heir did not live to take the vacant share, it did not go to his heii-s, but went to 
the surviving co-heirs, who thus had the advantage of excluding his heirs. 

3. Under the lex Julia et Papia some persons might take what was given 
them as co-heirs, who could not take caduca. Substitution might be beneficial to 
them, and they took as substituted heirs what they were disqualified from claim¬ 
ing as caduca. (1, note.) 

Unless the testator otherwise provided, substituted co-heirs, if instituted with 
unequal shares, took the same unequal shares of what they got by substitution. 
(Tit . 15. pr.) If one of two co-heirs is substituted to the other, and a third person 
is substituted to the substituted co-heir, the third person is taken to be substituted 
also to the other co-heir, and, if both co-heirs die, takes the shares of both, 
although the co-heir to whom he was expressly substituted, died first (3.) If a 
testator substituted an heir to an instituted heir, who, really a slave, was thought 
by the testator to be free, the master of the instituted slave and the substituted 
heir were permitted, by a kind of reugh equity, each to take half. (4.) 

JSubslitutio pupillaris. —Custom had also sanctioned what was termed pupil- 
laris substitute. A testator might, but only as a part of his own testament (Tit. 
16.5), substitute to each or to any of his children in his power at the time of making 
the testament and at his death (including posthumous children), (4) if they became 
heirs, but died under the legal age of puberty, or any previous date fixed by the 
testator (8); and a penson substituted (whether specially named, or generally, as 
whoever might be the heir of the testator) (7) to such a child, was considered to be 
substituted both by vulgaris substitution so that he took if the child never lived to 
take the inheritance, and by pupillaris substitution so that he took if the child 
lived to take the inheritance but died under puberty. (Tit, 16. pr.) A substitu¬ 
tion (quasi-pupillaris), framed on the model of the pupillaris, permitted any 
ascendant to substitute to persons of puberty deprived of reason any one of the 
descendants, or, if there were none, one of the brothers of the insane. (1.) By 
pupillaris substitute the one testament of the father operated on two inheritances, 
and the substituted heir took all the inheritance of the son, and not only that 
which came from the father. (2.) The father might, if he thought proper, substi¬ 
tute, but not let the name of the substituted heir be known, unless the son died 
within the age of puberty, so as to guai*d against the substituted heir having an 
interest in the death of the child. (3.) Fathers might substitute to disinherited 
children, but not to emancipated, as they were no longer in the testator’s power, 
and the patriapotestas was the basis of the custom. (4, note.) If the imputes was 
arrogated the substitution was at an end, but the aiTogator was obliged to under¬ 
take, in case the child died imputes, to give up to the substituted heir all he would 
have taken if the substitution had remained in foree. (4.) 
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As the basis of the custom was the patria potestas, a father could not substi¬ 
tute to a stranger or to a son above the age of puberty. All he could do was to 
impose a fideicommissum on the person instituted, binding him, if he died within 
& certain time, to give back that which came to him from the testator to the person 
whom the testator wished in that case to benefit. (9.) . 

4. Causes that made a Testament invalid. —A testament legally made re¬ 
mained valid until revoked (ruptum), or rendered ineffectual (irritum). Tit. 17. pr.) 

Testamentwn ruptv/m. —A testament was revoked ( ruptum, ), 1 , by the subse¬ 
quent arrogation or (if the testator was an ascendant) adoption of a suns here** 
unless the new suus heres had been instituted by anticipation. (1.) 3. By the 
testator subsequently making another testament validly made (2), or made in any 
way under which there could have been an heir. If the heir under the second 
testament could take ab intestato, the second testament, although not made with 
sufficient formalities, revoked the first, and was treated as an expression of the 
testator’s wishes binding on the heres ab intestate*. 8 . The testament was also 
revoked by the testator tearing or defacing it, or if it had been made ten years 
when the testator died, by the testator having before witnesses, or by a deed, 
signified his wish that it should not remain in force. (2, note.) If the heir in the 
second testament was instituted for certain things only, and it was declared that 
the first testament should be valid, the first testament was revoked, but the heir 
in the second had to content himself with the things so given him, or with & fourth 
of the inheritance, as would be most favorable, and had to restore the rest of the 
inheritance to the heirs instituted in the first testament. (3, note.) 

Testamentum irritwn. —A testament was rendered ineffectual ( irritum) by the 
testator subsequently undergoing a capitis deminutio. But if the testator had 
reverted to his former position, and had been a citizen and sui juris at the time of 
his death, then the praetor would give the heir instituted in his testament bemortm 
possessio secundum tatnUas , a distinct expiession of the testator’s wish to that effect 
being, however, required in case a testator who was arrogated after making the 
testament had been subsequently emancipated. (6, note.) The emperors, after 
Pertinax, would not accept an inheritance when they were instituted on account of 
a suit, or to cure the informality of an infoimal testament, or if instituted by word 
of mouth. (8.) 

4. b. Querela inofficiositbstamenti.— Under the general head of the invalidity 
of testaments we have to notice the special case when & testament would be attacked 
as inofficiosum. There were certain persons who might bring an action called the 
querela inoffleiosi testamenti before the eentumviri, to have the testament set 
aside, although it was formally perfect. The ground of the action was that the 
testator had not done his duty by them in his testament, and that he had cast a 
slur on their good fame by unjustly excluding them from sharing the inheritance, 
and, if this was made out, the inheritance was set aside under the fiction that the 
testator could not have been of sound mind when he made his testament. (Tit. 
13, pr.) 

On the ground of being unjustly disinherited or omitted, children, including 
posthumous children and children adopted by an ascendant (2), might attack the 
testaments of fathers or grandfathers in whose power they were. (Tit. 8, pr.) 

On the ground of being unjustly omitted, children might attack the testament 
of their mother, and grandchildren those of their maternal grandfather. (Tit. 18, 
pr. 1.) 

Parents might, if omitted, attack the testaments of their children; and if 
infamous persons were prefeired to them, brothers and sisters of the testator 


Digitized by Google 



BOOK II. 


021 


might attack the testament, and this liberty, which originally was given only if the 
tie of agnation continued, was extended by Justinian to brothers and sisters, if the 
tie of agnation had ceased, and even to brothers and sistere of the half blood on 
either side. (1, note.) No more distant relation could bring the action, nor could 
any one bring it, unless as a last resource, and if he could not get anything any 
other way. An arrogated pupil, for example, disinherited by the arrogator, had 
the quarta Antonina, and so could not bring the querela de inofficioso. 

Portio legitima .—No one, if anything whatever was left to him by the testa¬ 
ment, could attack it as iiwfficiosum. But he had a light to biing the actio in 
supplementwm legitimes, to have that which was left to him made up, if below, to 
the fourth part of that which he would have taken ab intestato . Before Justinian, 
if the gilt to him had not reached the amount of this fourth, he could attack the 
testament, unless the testator had directed that the deficiency should be made up 
to him. Justinian dim;ted the fourth to be made up without the direction on the 
part of the testator. (3.) 

If a person received the fourth part in any way under the testament, as heir, 
legatee, or fideicommissaHus, or by a donatio mortis causa , or had received it by a 
donatio intei' vivos, expi-essly as this fourth, or. for the purchase of military rank, 
or had received it from a parent, as part of a dos or donatio ante nuptias, this 
person could not attack as inofficiosnm the testament of the person from whom the 
part was thus received. (6, note.) 

If there were several persons entitled to bring the action, each was to have 
the fourth of what he would have taken ab intestato. (6.) 

Extinction of the action .—The right to bring the actio de inofficioso was 
extinguished, 1. By the person entitled to the quarta legitima having died without 
having manifested an intention to dispute the testament; if he had done so, the 
action passed to his heirs. 2. If he had allowed five years to elapse without 
bringing the action. 3. By acquiescing directly or indirectly in the testament 
(6, note): but a tutor who had acquiesced in the testament on behalf of his pnpil 
might atUI attack the testament on his own account (4), just as if he had attacked 
the testament ou behalf of the pupil unsuccessfully, he did not lose to the fiscus 
what was given to himself, this being the usual penalty of unsuccessful attack. (5.) 

System of the Novels .*—Justinian in the Novels introduced a new system. 
(Tit. 17. 6, note.) 

1. The portio legitima was fixed in a new way. If the number of those who 
could claim it was four or a less number, then they were all together entitled to 
one-third of the testator’s whole inheritance, which third they shared between 
them. 

2. Those entitled to receive a portio legitima must be instituted as heirs, and 
it was not enough to prevent the ^estament being attacked as inoffidosum, that 
they got their portions in some other way than as heirs. 

3. If the testament was set aside as to the heirs, it still remained in force for 
all else, for trusts, legacies, and so forth. 

4. The causes of just disinherison were enumerated, and on a specified one of 
these the testator must express himself to be acting. 


II. Legal Position op those taking under a Testament. 

This is the second head of testamentary law, the legal position of the testator 
having been the first. Those taking under a testament were, 1, Heire; 2, Legatees; 
3, FideicommissariL 
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I. Heirs. —Heirs are of three kinds: (1) Necessarii ; (2) Sui et necessarii; and 
(3) Extranei . (Tit. 19. pr.) 

Heredes Necessarii .—The heres necessarius was a slave instituted by his master. 
He became at once free on the death of the testator, and he had no option as to 
taking the inheritance. He was obliged to take it (necessarius), and the object 
of the institution was that the testator might be sure of having a testamentary heir, 
so that if the testator was insolvent, his goods might be sold, not as his, but as 
those of the heir, and thus the testator’s memory be saved the disgrace of such a 
sale. (Tit. 19. 1.) 

The heres necessarius might claim the beneficium separationis , that is, to have 
his property acquired after the death of the testator, or anything due to him from 
the testator, kept distinct from the property of the testator, and free from claims 
against the testator’s inheritance. (1, note.) 

Sui Heredes. — Sui et necessarii heredes are the descendants of the testator, in 
his power at the time of his death, and not having any one preceding them in 
whose power they became by the death of the testator, as would be the case with 
the testator's grandson who had a living father. (2.) 

Sui heredes were so called because they were, even in the lifetime of the pater¬ 
familias, looked on as in a manner partners in the inheritance. They were, so to 
speak, heirs to their own inheritance ; and the inheritance came to them without 
their entering on it, or wishing to have it, or proving that it came to them. They 
were, in the old civil law, obliged to take the inheritance, but the praetor gave 
them the beneficiwtn dbstinendi ,—that is, allowed them to abstain if they pleased— 
and unless they mixed themselves up with the inheritance, the praetor inferred 
from their holding aloof that they wished to abstain, and then, if the goods were 
sold, they were sold in the name of the testator, and no actions could be brought 
against the sums heres as heir, although,^ he pleased, he might afterwards alter 
his mind and accept the inheritance. (2, note.) 

Extranei Heredes .—Heirs not subject to the power of the testator, are termed 
stranger heirs, extranei heredes . Children not within his power if instituted, chil¬ 
dren instituted by the mother, slaves instituted and subsequently manumitted, 
are extranei. (3.) These heirs were required to have the testamenti factio (in the 
sense, not of being able to make a testament, but of being able to take under a 
testament) at three epochs, (a) the making of the testament; (6) the death of the 
testator; ( c ) the entering of the heir on the inheritance. (4.) If his capacity was 
lost and regained between the first two of these epochs, the heir could enter on 
the inheritance, but not so if the loss and regaining took place between the second 
and thjrd epochs. (4, note.) The extraneus heres was at liberty to accept or re¬ 
nounce the inheritance. 

Entering on the Inheritance. Cretio. —How did the heir accept it ? First, there 
was a method of instituting, obsolete by the time of Justinian, in which there was 
a cretio or direction to the heir, to make up his mind in a given delay, either from 
the time he knew of his rights, cretio vulgaris, or from the time his rights accrued 
to him, cretio continua. The heir, within the delay fixed, could alter his mind. 
If he accepted, he announced his acceptance in a solemn form. (7, note.) 

Ordinarily the heir entered upon the inheritance either by doing some act as 
heir ( pro herede gerere) or by the mere expression of his willingness to be heir. (7.) 
The heir, in acting as heir, must know that he is heir, and that the testator is 
dead. (7.) 

There was no fixed time .in which the heir must make his decision ; but the 
pirator would, on application, fix the time, allowing not less than one hundred 
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days, and Justinian extended this to nine months, or, by imperial favor, a year. 
If the heir did not decide within the time, he was, in an action on the part of the 
heredes ab intestate , taken to have rejected, and, in an action on the part of credi¬ 
tors, to have accepted, the inheritance. (5, note.) 

A person could not enter for another, nor on part of an inheritance, nor con¬ 
ditionally ; if he entered he succeeded to the persona of the deceased. (7, note.) 

If the extraneus heres wished to renounce, he might do so by the mere expres¬ 
sion of his unwillingness to accept. (7.) 

If he accepted, he could, if under twenty-five years, be relieved from his posi¬ 
tion, if a disadvantageous one, by the praetor giving a restitutio in integrum. (5.) 
If he was over twenty-five, he could not be relieved, and must abide by all the 
consequences of accepting the inheritance, including the liability to pay the debts 
of the testator; but on a very special occasion, Hadrian relaxed this rule, and 
Gordian ordered that it should never be enforced against soldiers. (6.) Justinian 
introduced a new system by which the heirs might enter on the inheritance of 
even an insolvent testator without risk. The heir might claim to have an inventory 
made (benqflciwm inventarii) of the inheritance, this inventory to be begun within 
thirty, and finished within ninety, days of the time when he became acquainted 
with his rights, and made in the presence of a notary, or three witnesses. Out of 
the property specified in the inventory he had to pay the creditors, paying him¬ 
self anything that might be due to him. If the property was more than sufficient 
he took the surplus. If insufficient, his own estate was in no way liable. (6.) 

II. Lbgatbbs.—A lthough legacies constitute a title to particular things, not 
to groups of things, it is convenient to treat of legacies while treating of testaments. 
(Tit. 20. pr.) A legacy is a gift left by a deceased person (1), and the subject of 
legacies may be treated under six heads. 

1. General Notions as to Legacies fnd their JPbrms. (A) Forms.— In the old 
law there were four modes of giving legacies: (a) per vindicationem , when the testa¬ 
tor gave (/StticAum do, lego), the Quiritary ownership of the thing given; (6) per 
damnationem , when the testator bound the heir, heres mens damnas esto , to give a 
thing to the legatee, who could compel him by a personal action to give it; (c) 
sinendi modo , when the testator oi'dered the heir to allow the legatee to take the 
thing given, the legatee having a personal action to make the heir give the oppor¬ 
tunity of taking it; and (d) per prcsceptionem, a form strictly applicable to the 
heir, who was thus allowed to take something as a legacy before receiving his 
share of the inheritance. The senatus-consultum Neronianum provided that 
every form of legacy should be treated as equal to that per damnationem, which 
was the most favorable to the legatee, as anything could be given by it. Justinian 
enacted that all legacies should be of the same nature, and might be enforced by 
every kind of appropriate action. (2, note.) 

Justinian assimilated fideieommissa to legacies, except that a slave was the 
libertus of the testator of the fldeicommissarius, according as he received his 
liberty by a legacy or a fldeicommisswm. (3.) 

(B) Co-legatees. —The same thing might be left to more than one legatee. It 
might be left conjunction, or, in other language, re et verbis , as, I give my slave 
to A and B; or disjunctive or, in other language, re, as, I give my slave to A, I 
give the same slave to B; or verbis, when the co-legacy was only nominal, as, I 
give my slave to A and B in equal shares. Under the old law the effect of co¬ 
legacies differed according to the formula employed. Each under per vindicatio¬ 
nem or per prcsceptionem could demand the whole thing, and then had to diride 
it, but under per damnationem the heir had to give the thing to one, and also its 
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value to another; under sinendi rnodo, having given the thing to one he was free 
as* to the other. There was originally no accrual of legacies. But the lex Papia 
PoppCBa introduced a new system, disqualifying cCBlibes from taking at all, and 
orbi from taking more than half, and giving the legacies thus lapsed (caduca), and 
also all other legacies lapsed under the general law (in causa caduci ), to those 
mentioned in the testament in the following order, if they were patres: —(a) 
co-legatees, (b) heirs, (c) other legatees, and in default to the public treasury 
((Brarium). Ascendants or descendants to the third degree were exempted from 
the effect of the lex Papia . Caracaila gave all caduca to the fiscus ; Constantine 
abolished the law of incapacity arising from celibacy; and Justinian did away 
with the lex Papia altogether. Any legacies passing earned with them burdens, 
and it was optional to accept them. Justinian gave rights of taking by accrual 
to evei*y co-legatee, excluding those joined verbis, who were really not co-legatees, 
with this difference, that if the co-legacies were given re, the accrual was obli¬ 
gatory, but the burdens of the legacy did not pass. If re et verbis , the accrual 
# was voluntary, but the burdens did pass. (8.) 

(O Time of Vesting *—The rights of a legatee were vested (dies cedit) at the 
date of the testator's death, or, under the lex Papia, at the day of the opening 
of the testament. The time when the thing was to be demanded (dies venit) was 
the time of the heir's entering on the inheritance. The legatee took the thing, 
and his hen's, if he subsequently died, repi'csented him in taking the thing as it 
w as at the time of the dies cedit f excepting in the case of a gift of liberty to a 
Blave or a gift of a personal servitude, when the dies cedit dated from entering 
on the inheritance. (20, note.) 

2. What could be given, by way of Legacy .—The testator might give not only 
his property, or that of his heir, but a thing belonging to another, provided it 
was not a thing extra commercium , and provided that the legatee, on whom the 
burden of proof lay, could show that the testator knew that this thing belonged 
to another. The heir, if he could not purchase the thing, had to give the 
legatee its value. So the heir was obliged to redeem, unless the testator expressly 
said the legatee was to redeem, a thing which the testator gave as a legacy 
knowing it to be pledge. (5.) If the legatee had, before claiming under the testa¬ 
ment, already got the thing given him as a legacy, he could claim the value if he 
had bought it, but not if he had taken it by a cattsa lucrativa , e.g. gift, unless 
he had taken it through a slave or descendant in his power. If he had received 
only the value of the thing, not the thing, under one testament by a causa lucra - 
tivOy he still could claim the thing under the testament of a different person. (6.) 
Future things may be given by way of legacy. (7.) A legatee might claim land 
given him by legacy, although he had already had the usufruct, for this was 
treated as taking the thing with a servitude on it. (9.) A thing belonging to the 
legatee when the testament was made could not be given to him as a legacy, 
even if he had afterwards parted with it; such a case fell under what was termed 
the regula Catoniana , the rule that a legacy invalid when the testament was made 
remained always invalid. (10.) If the testator gave what he thought belonged to 
himself, although it belonged to another, the gift was valid, and so it was if he 
gave what he thought belonged, but did not really belong, to the legatee. (11.) 
The legatee was entitled to a thing alienated by the testator, and to have redeemed 
a thing pledged by the testator, after the testament was made. (12.) 

A legacy to a debtor of what was due to the testator was valid, and the heir 
could not recover from the legatee, and might be made to release him, and the 
debtor might also, by a legacy, have the time of payment deferred. (13.) But a 
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legacy to a creditor of wh&t the testator owed him was invalid, as it gave the 
auditor nothing unless the testator gave absolutely, or at once, what was previ¬ 
ously due conditionally, or after a time. (14.) A husband might give to his wife 
her dos as a legacy, for the legacy gave her a more speedy way of recovering the 
dos; if he gave her dos, and he had not leceived it, the legacy was void; but 
if he gave her, by legacy, a definite sum or thing, describing it wrongly as having 
been brought by her as part of the dos, or as mentioned in the instrwnentwn 
dotis , this description was taken as surplusage, and she could take the legacy. (15.) 

Things incorporeal as well as corporeal might be given by way of legacy. 
Thus the testator might give a debt due to him, unless he had exacted payment 
in his lifetime, and the heir would have to sue for the benefit of the legatee; or 
he might order the heir to rebuild a house for the legatee, or release him from 
debt. (21.) If he gave a slave or anything else generally, the legatee had the 
choice among the things of this description belonging to the testator. (23.) Under 
Justinian, this right of choice, which had previously been personal to the legatee, 
went to his heirs, if the legatee died after his rights had accrued; and if them 
were more than one legatee to whom the right of choice belonged, they must decide 
by lot which was to make the choice if they could not otherwise agree. (23.) Un¬ 
less a distinct legacy of choice was given, the legatee could not choose the best of 
the kind. (22, note.) A legatee might have a share of the inheritance given him 
( legatarius partiarius),, and not a specific thing, but still he remained in the posi¬ 
tion of a legatee as towards the heir. (23, note.) 

8. To whom might legacies he given f —To those with whom the testator had tes- 
tamenti f'actio; deportati , peregrini, Latini , Juniani , unless they became citizens 
within a fixed delay, women under the lex Voconia , the unmanned or childless (to 
the extent above mentioned, p. 535) under the lex Papia , and heretics under the 
Christian emperors, were excluded. (24.) A legacy under the old law could not 
be given to an uncertain person, as e. g. to the man who might marry the testator's 
daughter, unless it was to an uncertain member of a certain class, as that one of the 
testator's cognati who might marry the testator’s daughter; nor, as being an un¬ 
certain person to a posthumous stranger. Justinian made all the legacies to uncer¬ 
tain persons valid, and permitted a posthumous stranger to be instituted heir (25); 
and even previously to Justinian a legacy paid to an uncertain person was not to 
be refunded. (25, 26, 27.) A legacy to the slave of an heir, unless given condi¬ 
tionally, was invalid ; but not so a legacy to the master of a slave instituted heir, 
for he might not be the master at the time when the slave entered on the inherit¬ 
ance. (82, 33.) 

4. Rules as to the position, terms and construction of legacies.—A mistake in 
the name of the person benfited does not invalidate a legacy, or the institution of 
an heir, provided it is certain who is meant; nor is a legacy rendered invalid by 
either a falsa demonstration as if the testator gives ‘Stichus my bom slave* 
(Stichus passes though not the bom slave of the testator), or by a falsa causa or 
reason assigned wrongly, as ‘ I give to Titius, because he took care of my affairs.* 
The legacy is valid whether or not, in fact, Titius did take such care ; but if the 
legacy was conditional, as ‘ I give to Titius, if he has taken care,* then, of course, 
the condition must have been fulfilled for the legacy to be valid. (29, 30, 31.) 

Justinian made it immaterial where in the testament a legacy was placed. 
Previously, if it was placed before the institution of the heir, it was invalid (20. 34), 
and he mode legacies valid which were to take effect after the death of the heir or 
legatee; whereas such gifts, except as Jtdeicommissa , had previously been invalid, 
as even had legacies given to take effect the day before the death of the heir or 
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legatee. (35.) Justinian also made valid gifts by way of legacy, or institution of 
heirs (and revocation and transfers of such legacies) made panes nomine, that is, 
when something given to one of the persons benefited was to be given to another if 
the person originally benefited did or did not do something, such dealings with 
heirships or legacies having been previously considered invalid, even though the 
penalty was given to the emperor or a soldier, as intended to punish one man 
rather than to benefit another. (36.) 

5. Loss, diminution , or increase of things given by toay of legacies .—The loss 
of a thing given as a legacy falls on the legatee, unless the loss has been caused, 
however innocently, by the heir, on whom the loss then falls. (16.) If a female 
slave is given with her offspring, the legatee takes the offspring though the mother 
may be dead, and so he takes the vicarial slaves under a legacy of ordinary and 
vicarial slaves, though the oidinary slaves may have all died. But under a legacy 
of a slave, with bis pecuLiuvn, or of land with its instruments of use or ornament, 
the legatee, if he cannot take the slave or the land, cannot take the peculium or the 
instruments. (17.) Under a legacy of a flock of sheep the flock will pass, though 
reduced to one sheep or increased by young. Under a legacy of a bouse, marble 
or pillars subsequently added by the testator will pass. (18, 19.) But as to the 
gift of a pecvlium, there is this distinction to be made:—If the gift was to a stran¬ 
ger, the amount of the peculium that passed was the amount at the death of the 
testator, with any increase arising out of the things contained in the peculium ; but 
if the gift was to the slave himself, the slave had no right until the heir entered 
and was able to free him, and so for him the amount of the peculium was the 
amount when the heir entered. A gift by legacy to a slave of his peculium must 
be express, although if a man in his lifetime freed a slave the slave kept his pecu- 
Hum , unless the emancipator demanded it. (20.) 

6. Ademption and transfer of legacies, —Legacies may be revoked by using 
directly contrary words, 4 whereas I gave I do not give,* or by any other words, 
or even by the naked wish of the testator becoming in any way declared, the legatee 
being then repelled by an exception of dolus malus if he sued for the legacy, or by 
some cause having arisen, e. g. an enmity having sprung up between him and the 
testator, which made it clear the testator could not, at the time of his death, have 
wished to benefit him. (Tit. 21. pr.) A legacy may also be transferred, as by say¬ 
ing what I gave to A I give to B, and then B would take even if A had died, and 
A would not take if B had died. (1.) 

Lkx Falcidia. —The wide testamentary power given by the Twelve Tables 
( uti legassit sues rei ita jus esto) and practically used, so that the inheritance being 
exhausted by legacies, there was no inducement to the heir to enter, was restrained 
(a) by the lex Faria, forbidding more than 1,000 asses to be given as a legacy, but 
ineffectual, because any number of legacies to that amount might be given; (b) by 
the lex Voconia, providing that no legatee was to have more than each heir had, 
but also ineffectual, as the number of legatees was not limited; and, lastly (c), by 
the lex Falcidia, by which a testator was restrained from giving away in legacies 
more than three-fourths of the inheritance. A fourth, the quarta Falcidia, must 
always remain to the heirs. (Tit. 22. pr. note.) 

If the testator gave distinct shares in hiB inheritance to different heirs, each 
heir had a right to one-fourth of his share, even though the total thus deducted on 
the different shares exceeded one-fourth of the whole inheritance. (1.) 

In the application of the lex Falcidia regard was had to the value of the 
estate at the time of the testator’s death. A subsequent increase did not augment, 
nor did a subsequent decrease diminish, the amount the legatees received. But 
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if the estate subsequently fell m value, so that the heir would get nothing by enter¬ 
ing, the legatees would have to come to terms with him, to induce him to enter. (2.) 

In order to apply the lex Falcidia , the testator’s debts, his funeral expenses, 
and the price of the manumission of slaves were first deducted, and then the heir 
took a fourth of what remained, each legatee having a proportionate amount de¬ 
ducted from his legacy if the testator had given more than three-fourths in legacies. 
If he had given more than the value of the whole inheritance, no account was 
taken of the excess, and the heir received a fourth of the actual value. (8.) 

The lex Falcidia did not apply to military testaments. (3, note.) The Novels 
introduced a new system. The heir could not claim a fourth unless he first had an 
inventory made, and he could not retain it at all if the testator forbad its retention, 
the legatees and other persons interested being then permitted to take under the 
testament, although the heir refused to enter. (3, note.) 

III. Fidbicommissabii. — Fideioommissa, or requests to the heir to do some¬ 
thing in favor of some one else, and any words of request sufficed (Tit. 24. 3), 
were expressions of the last wishes of the person who made them, and were dispo¬ 
sitions of the inheritance, or of parts of it, the position , of the person profiting by 
them being in the former case analogous to that of an heir, in the latter to that of 
a legatee. 

fiither testamentary heirs or heirs aJb intestate might have fideioommissa im¬ 
posed on them, and fideioommissa could be made by testament or by codicils, or 
orally. (Tit. 23. pr. note.) 

The person making the fideicommissvm was termed the fideioommUtens , the 
person requested to perfonn it fidndarivs and the person to be benefited by it 
fideioommissorius. (2, note.) 

The object of fideioommissa, when originally introduced, was to benefit persons 
legally incapable of taking as heirs or legatees. Augustus first gave them legal 
validity, by desiring-the consuls to interfere to see them carried out. By degrees 
a permanent jurisdiction was established to maintain them, under a special magis¬ 
trate, the preetor fideioommissorius . The proceeding was always extra ordinem. 
No action lay to enforce fideioommissa, but the magistrate interposed if he thought 
it equitable to enforce them. (Tit. 23. pr. 1, note.) 

When first introduced, fideioommissa gave the maker of them a very wide 
range. He could by them give to peregrini, to a posthumous stranger, to an un¬ 
certain person, to LatiniJuniani, and the whole inheritance to a woman prevented 
by the lex Vooouia from being instituted as heir; and the leges eaduoarUs did not 
apply. But subsequently this latitude was restricted: fideioommissa in favor of 
peregrini, posthumous strangers, and uncertain persons were declared invalid, and 
the rules of the lex Papia Poppcea were made to apply to them. A tutor could 
not at any time be given by a fideicommissum. (Tit. 23. pr. note.) 

If a fideicommissum was made by testament, the testament must duly institute 
an heir, or there would be no one to carry out the fideicommissum. Originally the 
heir sold the inheritance to the fideicommissarius , the former binding the latter, 
by stipulation, to indemnify him against all claims in regard to the inheritance, 
and the latter binding the foi-mer to hand everything over (emptCB et venditcB Tiers - 
ditatis stipulationes ). (Tit. 23. 3, note.) 

Thb Sexatus-consultum Tbbbblliabum protected the heir, by enacting that, 
directly the heir gave up the inheritance, all the actions for and against the inheri¬ 
tance should at once pass to the fideicommissarius in the shape of actiones utiles , 
and the heir be allowed to protect himself against all actions by an exception restir 
cutes hereditatis. (4.) 
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Sknatos-consultdm Peg Asian dm. —But, though the heir was thus protected, 
there was no inducement to him to enter on the inheritance. Accordingly the 
senalus-consultum Pegasianum was passed, which permitted the heir to retain a 
fourth of the inheritance against fideicommissarii as against legatees. The fidei- 
commissarius, who had been placed by the senatus-consuttum Trebellianvm in the 
position of an heir, was now placed in the position of a legatee, or, to speak more 
strictly, of a leyatarius partiarius, that is, of a legatee who had a legacy, not of 
a thing, but of a share in the inheritance. When legacies of a share were given, 
actions belonging to the inheritance were brought by, and against, the heir, but 
the heir stipulated that the legatee should contribute to all outgoings in proportion 
to his share, and bound himself to pay what was due to the legatee for his share. 
Similar stipulations were, subsequently to the senattis-consultum Pegasianum, 
made between the heir and the fideicommissarius (stipulations partis et pro parte). 
( 5 .) 

The senalus-consultum TrtbdLianwn was, however, still in force, for it operated 
(a) if the fideicotnmissa did not exceed three-fourths of the inheritance, and (b) 
if the heir refused to enter in spite of being sure of his fourth under the senatus- 
consultum Pegasianum , the praetor made him enter, and then all the actions were 
transferred to, or against, the fideicommissarius, and he was in the position in 
which he would have been if the heir had entered under the senalus-consultum 
TVebellianum. (6.) 

Justinian united the two senatus-consulta , retaining the name of the senatus- 
consvltum TVebellianum. The heir was to retain his fourth, as under the senatus- 
consvllum Pegasianum ; but actions were to be brought by, or against the heir, 
or the fideicarnsnissarius, according to their shares, as under the senatus-con- 
sultum TrebelUanum, so that the fideicommissarius was, as to his share, in loco 
heredis. If the heir would not enter, he was compelled to do so, being protected 
against all loss, as under the senalus-consultum Pegasianum . The heir could, 
under Justinian, but could not previously, redemand the fourth if he had paid it 
over. (7.) 

If the heir had a specific thing given him to retain, equal in value to, or greater 
in value than, a fourth of the inheritance, he retained it as if he had had a specific 
legacy of the thing, and all actions as to the whole inheritance passed to, or against, 
the fidsicommissaritis. If the specific thing to be retained by the heir was less in 
value than a fourth, then the heir retained also enough to make up the fourth, and 
the actions for and against passed to the heir, as to the share retained to make up 
the difference. (9.) 

A fideicommissarius might himself be turned into a fiduciaries, and be 
requested to give up to another all, or a part, of what he received; and he was 
not allowed, like the heir, to retain a fourth. (11.) 

JFldeicommissa might also be imposed by a person about to die on his heredes 
ab intestato (Tit. 23,10), either by a written or oral declaration. If, under Justinian, 
such an oral declaration was made of his wishes to the heir, before five witnesses, 
the proof was sufficient. But if it was alleged to have been made before lees than 
five witnesses, or before none af all, the fideicommissarius, having previously 
sworn to his own good faith, might call on the heir to deny on his oath, that the 
fideicornmissum had been made, as alleged. (12.) 

Mdeicommissa of particular things.—An heir or a legatee might be charged 
by a fideicornmissum to give up a particular thing specified by the testator (Tit. 
24, pi\), and even a particular thing belonging to another person, the fiduciarins 
being thus obliged, if he could, to buy it for the fideicommissarius, or, if he could 
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not buy it, to give its value to the fideicommissarius. (Tit. 24.) Freedom, too, 
might be given to the slave of another person, by a fideicbmiriissiim , and if the 
fiduciarins could not at once purchase the freedom of the slave, he must wait to 
see if any opportunity of doing so might arise. The slave so enfranchised was 
the freedman of the fideicommissarius, whereas slaves who received their freedom 
directly by testament (and only those who were slaves of the testator, both at the 
time of his making the testament and at the time of his death, could so receive 
their freedom) were the freedmen of the dead man, and hence were called orcini. (2.) 

Codicils. — CodicMi, or small tablets containing memoranda addressed to the 
heir, were held to create binding fideicommissa in the time of Augustus, on the 
authority of Trebatius and Labeo. (Tit. 25, pr.) If there was no testament, they 
were binding on the heres ab intestato. (2.) If there was a testament, then being 
considered as attached to the testament, they failed if it failed, but a testator 
could, by inserting in his testament an express clause to that effect ( clausula codi~ 
cUlaris ), provide that his testament should, if invalid as a testament, be valid as a 
codicil. (Tit. 25, pr. note.) If the codicils were made before the testament, and 
not confirmed by it, they were binding, unless a contrary intention appeared in 
the testament. If made after the testament, and not confirmed by anticipation 
in it, they were binding as creating fideicommissa, but by codicils made before 
or after the testament, and confirmed by it, not only fideicommissa could be 
created, but legacies given or a tutor appointed. (1, note.) 

No form was necessary for codicils. Theodosius enacted that they were to be 
made in the presence of five witnesses, who were to subscribe them. If they were 
not so made, the fideicommissarius might, having sworn to his own good faith, call 
on the heir to deny them on oath. (3, note.) 
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INTESTATE SUCCESSION. 

Wb now come to the second mode of acquiring univereitcdee rerum, that is* 
intestate succession. In this there were three ranks:—1, eui heredee; 2, agnati; 
3, in substitution for the gentiles of the old law, cognati. 

I. Soi Ubkbdbs.—W hen a person died intestate, which might happen in five 
ways,—(a) his having made no testament, (b) his testament not being legally 
valid, (c) its being revoked, or (d) made useless by change of statue, or (e) no 
heir entering under it,—the inheritance passed* by the law of the Twelve Tables, 
in the first place, to the eui heredee (Tit. 1. pr. 1), i.e. the children natural, adopt¬ 
ive, or made legitimate, in the power of the deceased at the time of his death (2), 
or, to speak more accurately, at the time when it is established that he died 
intestate (7); a grandson, however, the son of a deceased son, both conceived and 
born alter the grandfather’s death, but before the fact of intestacy becoming 
established, not ranking as a situs heree, as not having been connected with the 
deceased while alive by any tie of relationship. (8.) A child, however, might 
become a eutis hexes , though not in the power of the deceased at the time of bis 
death, if he was a captive, and, returning subsequently to his father’s death, was 
made a suue heree by postliminy. (4.) And, on the other hand, a child, though in 
the power of the deceased at the time of death, might not be a suue heree ; for the 
deceased might be adjudged, even after his death, to have been guilty of perdueUio 
(treason), and then, as the fiecue took his estate, there could be no suue heree . (5.) 
Sui heredee were, under the old law, obliged to take the inheritance {necesearii), 
and, as they could take it without their knowledge or assent, the sanction of a 
tutor of a pupil, or of the curator of an insane pei-son, was not required. All 
children, of both sexes, took equally ; more remote descendants per stirpes . (6.) 

The praetor, by giving the possessio bonorum unde liberi, placed in the rank of 
eui heredee (a) emancipated children (9); (b) if the emancipated father was dead, 
grandchildren conceived after his emancipation ; (c) if the de cujue was an emanci¬ 
pated son, his unemancipated children conceived before the emancipation (9, note); 
emancipated children bringing into the inheritance their property, and married 
daughters their dowry (9, note); (d) sui heredee reetituti in integrum after a capitis 
deminutio. (9, note.) The praetor also preserved in their rank of eui heredee those 
who were improperly disinherited. (12.) 

Children given in adoption, or emancipated, and then giving themselves in 
arrogattou, were, if emancipated by the adoptive father in the lifetime of the nat¬ 
ural father, allowed by the praetor to rank among his eui heredee , but had no claim 
on the inheritance of the adoptive father. If emancipated by the adoptive father 
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after the death of the natural father, they had no claim on the inheritance of the 
adoptive father, and only that of cognati on that of the natural father. (10,11.13.) 
Under Justinian the adopted son always, unless adopted by an ascendant, re¬ 
mained in the family of the natuial father, and succeeded as a suus here* to his 
adoptive father, if intestate, but had no claim to be benefited by his adoptive 
father’s testament. (14.) 

A constitution of Theodosius permitted the children and descendants of de- 
a ceased daughters to succeed to the portion their mothers would have received as 
suus here#, giving up one-thiid of it to other sui heredes , if there were any, and, if 
not, one-fourth to the agnati. (15.) 

Under Justinian these persons succeeded to the whole share of the deceased 
daughter, without any deduction. (16.) 

II. Agnati. —When there was no suus hexes or any one called to rank with sui 
heredes , or none who entered on the inhentance, then the inheritance passed by 
the law of the Twelve Tables to the neai*est agnati , i.e. those related to the de cnjus 
through males by birth or adoption (Tit. 2. pr. 1, 2); by nearest being meant 
nearest at the time when the fact of intestacy was established. (6.) If the nearest 
agnatus did not enter, or if there were more than one in the same degree, then if 
none of the nearest agnati (5) entered, the inhentance passed, not to more remote 
agnati, but at once to the cognati or blood relations, among whom the more remote 
agnati were included by the praetors. (7.) For there was no devolution among 
agnati, just as there was none among those called to rank with sui heredes. Jus¬ 
tinian altered this, and permitted devolution among agnati. (7.) 

There are four special points to be noticed in tbe history of the changes made 
in the law of agnatic succession. 

1. The Position of Females »—Tbe law of the Twelve Tables placed males and 
females descended through males on an equality. The media jurisprudentia, i.e. 
the opinions of the jurispi’udents, excluded altogether females descended through 
males except sisters so descended (eonsanguinos). The praetors allowed those ex¬ 
cluded to come in as cognates. Justinian restoi'ed them to the place they held as 
agnates under the law of the Twelve Tables. (3.) 

2. The Position of Emancipated and Uterine Brothers and Bisters and their 
Children •—Under the old law such persons had nothing to do with the agnatic 
succession. They were introduced into it under the later empire. Anastasius gave 
the rights of agnation to emancipated brothere and sisters, one-fourth of what they 
would have received if they had remained in the family being deducted. Their 
children remained cognati . Justinian gave tbe rights of agnation to uterine 
brothers and sisters and their children; and subsequently admitted as agnati 
emancipated brothers and sisters, without deduction of a fourth, and their children. 
(4, note.) 

3. The Position of the Ascendants.— 1 Tbe ascendant had under tbe old law no 
place in the agnatic succession, as be would take by virtue of his patria potestas, 
unless the deceased descendant had been emancipated. If emancipation had taken 
place with an understanding that the nominal emancipator should take every¬ 
thing he got as patron in tnist for the emancipating ascendant (and, under Justin¬ 
ian, every emancipation was taken to be made on these terms), then this ascend¬ 
ant took as patron in default of sui heredes , but Justinian placed the brothers and 
sisters of the de cvjus before him. (8, note ) 

Under the later empire the goods coming from his mother to the de ettfus 
passed (a) to his children and other descendants, (b) then to his brothers and 
sisters, and ( c ) to his father in preference to his grandfather. This, too, under 
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Justinian, was the order of succession to the pecuXium of a deceased son, except 
that here the rights given by the patrai potestas were so far preserved that the 
father took after, not before, the grandfather. (8, note.) 

4. The reciprocal Saccession of Mothers and Children .— The mother was 
allowed to succeed to her children by the senatus-consultum TrebeWaviwn, and 
children to their mother by the senatus-consvltwn Orphitianum. A summary of 
the details of the law, under this head, is given at page 284. 

III. Cognati. —After the sui heredes and the agnati came, in the old law, the 
gentiles, or members of the same gens. But the succession of the gentiles became 
obsolete, and the prsetor substituted the cognati, that is, persons bound together 
by blood relationship. (Tit. 5.) The cognati included those who had undergone a 
capitis deminutio (1), i.e. emancipated children, and children in an adoptive 
family (3), collaterals by the female line (2), and childi a en born of the same mother, 
but of an uncertain father. (4.) Later legislation, as has been shown in the first 
four Titles of the Book, took many persons out of the rank (ordo) of cognati and 
made them rank with sui heredes or agnati. (1.) There was no limit to the remote- 
ness in which agnation was i*ecognized, but the prsetor only gave the possessio 
bonorum unde cognati to blood relations within the sixth degree, or, in the one 
case of children of a second cousin, to those in the seventh degree. (5.) The 
degrees of relationship of ascendants and descendants are calculated by the stages 
of ascent and descent. There is a stage to the father or the child, a second to the 
grandfather or the grandson. The degrees of collateral relationship are calculated 
by going up to and down from a common ancestor, and adding up the total num¬ 
ber of stages. (Tit. 6.) Justinian, altering the old law, so far i*ecognized ties of 
cognation among slaves, thrft in the case of the parents and the children being 
enfranchised, they had reciprocal rights of succession, and the children were in 
the position of children born in a regular marriage. (10.) It is scarcely naccessary 
to add that among persons of the same natural degree (gradus) of relationship, 
those are preferred who belong to a higher rank (ordo), i.e., who are or rank with 
sui heredes or agnati, (11, 12.) 

Before quitting the subject of intestate succession, we have to notice two sub¬ 
sidiary points connected with it. (1.) The succession (modified by the assignation) 
of freedmen, and (2) the machinery by which the piretor modified intestate suc¬ 
cession, bonorum possessio. 

1. Succession or Frbbdmbx.—U nder the law of the Twelve Tables the sui 
heredes of the freedman, including adopted children and a wife passing in manum, 
excluded the patron, who, and whose children, succeeded only if there were no 
sui heredes, and the freedman might make what testament he pleased and exclude 
the patron. A freedwoman, however, being in the patron’s tutela, could only 
make a testament with her patron’s consent, and as she could have no sui heredes 
he necessarily succeeded to her if she died intestate. (Tit. 7. pr.) Under the 
praetorian system, the prsetor thinking it hard that the patron should be excluded 
by adoptive sui heredes , or a wife, married in manu, gave the patron possession 
of half the goods, whether the freedman died testate or intestate ; the patron being 
still excluded altogether by natural children, although they had passed out of the 
freedman’8 family, unless they were properly disinherited. This change, how¬ 
ever, did not apply in favor of a patrona or the daughter of a patronus; but by 
the lex Papia PoppcBa, women having the Jus liberomm were placed on a level 
with men in this respect. (1.) The lex Papia PappCBa, also introdnced a change 
in favor of patrons. If a freedman left a fortune of 100,000 sesterces, and fewer 
than three children, the patron took a virile part (i.e. half if there was one child. 
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and a third if there were two) of the inheritance, whether the freedman died tes¬ 
tate or intestate. (2.) Justinian did away with all distinction between the patrona 
and the patronus , and between the liberta and the libertus , and regulated the suc¬ 
cession of freed persons as follows -First came the children of the freedman (to 
speak only of a man), whether in his power or not, or even if born before he was 
enfranchised. Then, if he had no children, came the patron and his descendants; 
in default of these, the collaterals of the patron to the fifth degree. If the freed 
man had children, he could make any testament he pleased; if he had not, he 
could only make what testament he pleased if his fortune was less than 100 aurei ; 
if it was more, he must leave one-third to the patron. (3.) By a change, subse¬ 
quent to the date of the Institutes, Justinian, in case the freedman left no children, 
prefeired the father and mother, the brothers and sisters of the deceased to the 
patron. While, before Justinian, there were still Latini Juniani, their goods 
were treated as a peculium, which passed in all cases on their death to the mann- 
mittor—who could deal with it by testament as he pleased, but by the senatus- 
consuttum Largianwm the children of the patron, unless duly disinherited, were 
preferred to eztranei heredes ; and by an edict of Trajan the rights of a patron 
were restored at the death of a Latinus Junianus • who was, against the will or 
without the knowledge of the patron, made a Roman citizen by imperial re¬ 
script. (4.) 

I. (A) Assignation of Frbbdhbh.—A patron having two or more children in 
his power (Tit. 8. 2) might, instead of allowing the goods of a freedman to go 
equally to all the patron’s children in the same degree, as they otherwise would do 
(Tit. 8. pr.), assign, by or without a testament, and in any terms (3), to any per¬ 
son in his power (2), a freed man or woman, so that after the death of the parent 
the person to whom the freed person is assigned is alone considered the patron, 
and excludes all other children. (Tit. 8. pr.) But if the assignee died or was 
emancipated (Tit. 7. pr. 2), the force of the assignment was at an end. 

II. Bonobum Po8SB88Iokbs.—T he praetor placed the person best entitled in 
possession of the hereditas, in case the possession was disputed (Tit. 9.1) $ and 
then in process of time regulated this admission as he thought best to amend, to 
correct, or to supplement the civil law (1) j and usucapion ripened into ownership 
the possession he gave. The possessor was ordinarily protected by the interdict 
quorum bonorum; and to obtain this protection, the heir who had under the civil 
law an undisputable title often demanded the bonorum possessio ; the praetor gen¬ 
erally acting under his executive authority and giving possession according to hia 
edict ( possessio edictalis ), and sometimes giving a special possession ( possessio de- 
cretaHs) after hearing the parties, and then sometimes only giving an interdict for¬ 
bidding violent eviction. (1.) 

The varions kinds of possession of goods are divided according as there was or 
was not a testament; out of ten kinds known before Justinian, two referred to tes¬ 
tate, and eight to intestate succession. 

To testate succession belonged (1) possessio contra tabulae, given to children 
passed over; (2) possessio secundum tabvlas , given (but only after it had been 
ascertained that the possessio contra tabulae was not due) when the heir, under a 
duly made and valid will, wished for protection of the interdict quorum bonorum, 
when the praetor wished to uphold a testament defectively made, or in other cases, 
as that of the institution of a posthumous stranger, or of an heir under an unful¬ 
filled condition. 

To intestate succession belonged eight, four relating to the succession of free¬ 
men, four to that of freedmen. A summary is given of these eight kinds of poeses- 
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sion at page 301. If there was do one to whom possession could be given, the 
(Brarium, or, later, th efiscus, took the goods. (3.) 

Out of the ten kinds of possession just mentioned, Justinian suppressed four of 
those relating to intestate succession, viz., the unde decern persona, suppressed be¬ 
cause under his system parents were themselves the manumittors of their chil¬ 
dren ; the twin quern ex familia, the unde liberi patroni patronaque et parentes 
eorum , and the unde cognati manumissoris, rendered obsolete by his system, and 
regulating the rights of patronage. He, however, retained a kind of possession* 
known to the previous law, though not reckoned in the ten ordinary kinds; that, 
namely, uti ex legibus, when possession was given in pursuance of a direct enact¬ 
ment, as, e.g., when the patron shared with the children of the libertus under the 
ex Papia Pappcea. (7.) 

Possession of goods had to be demanded by parents and children within a 
year, and by all others within a hundred days of the time of their knowing of their 
rights (8. 10), dies utiles alone being counted. (9.) If not demanded, then the 
rights of possession of the person not demanding at, the time fixed, or refusing it, 
passed to those in the same degree, and if there were none, then to those in the 
next degree. (9,) Demand was made before a magistrate, and special terms of 
demand, da mihi hanc possessionem , were necessary, until Constantius permitted 
any terms to be used, and Justinian did away with the necessity of an application 
to a magistrate. If a person having, as civil heir, right to demand possession, did 
not demand it, and the next in the order of praetorian succession did, after the 
delay had expired, demand possession, it was given him, but only sine re as 
opposed to cum re: he got the technical possessio , but not an interest on the goods 
conclusive against the heir. (10.) 

System of the Novels. —In the years 543 and 547, by the 118th and 127th 
Novels, Justinian introduced a totally new scheme of intestate succession, a sum¬ 
mary of which is given at page 388. 


Other Modes of acquiring a Universitas Rerum. 

We now pass to the four remaining modes by which a universitas rerun was 
acquired, in addition to testamentary and intestate succession. 

i. Abrogation. —The first is arrogation, which is specially mentioned as form¬ 
ing part of the customary law. (Tit. 10. pr.) By arrogation all the property and 
all the debts due to the arrogated passed to the arrogator, except only those 
things which were extinguished by the capitis deminvtio which arrogation 
involved, such as the lights of agnation, and the services which a freedman bound 
himself by oath, as the price of his freedom, to pay to the patron, and which, being 
personal to the patron, were extinguished if the patron was arrogated. (1.) The 
arrogator was not bound to pay the debts of the arrogated, just as a paterfamilias 
was not bound to pay the debts of the son ; but the property of the arrogated was 
made answerable, the praetor, by a sort of restitutio in integrum, allowing the 
creditors to proceed as if the arrogation had not taken place against the arrogated, 
and unless the arrogator satisfied them the praetor gave them possession of 
the goods and allowed them to be sold. (3) Under Justinian’s legislation, if any 
property was acquired by the aiTOgated from any source except the arrogator, 
the usufruct only went to the arrogator, and if the arrogater died, the property 
in it passed to the children, and if none, to the brothers and sisters of the 
deceased, and only in default of them, to the arrogator. (2.) What is said of arro- 
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Ration as a mode of acquiring a universitas rerum is true of tbe conventio in manwm 
of a wife under the old law. (1.) 

ii. Bonorum Addictio. —The mode next noticed of acquiring a university# 
rerum is the bonorum addictio , introduced by a constitution of Marcus Aurelius. 
(Tit. 11. pr.) If a testator (even by codicils) gave liberty to any slaves, then, 
after the inheritance had been successively (4) rejected by the heredes ex testamento , 
the heredes ab intestato, and the Jiscus, any of these slaves, or, under a constitution 
of Gordian, any one else (1), might apply to have the goods given over to him 
(bonorum addictio ), on his undertaking to satisfy the creditors in full, the applica¬ 
tion being entertained both in favor of liberty, and to spare the deceased the dis¬ 
grace of a sale of his goods. (2.) The Slaves enfranchised by the testament were, 
when manumitted, the slaves of the deceased (orcini), unless there was only a 
fiduciary direction to manumit them, or the slaves had agreed to be the freedmen 
of the person to whom the addictio was made. The constitution further directed 
that even when, in such a case, the Jiscus accepted, the directions as to liberty 
should be carried out (1.) If a person while under twenty-five years did not 
accept as heredes ab intestato an inheritance, and liberty was acquired by the 
addictio bonorum, then, although when he was twenty-five he might be restitutus 
in integrum and accept yet the liberty once given could not be taken away. (5.) 
Justinian extended the addictio to cases where freedom was given not by testa¬ 
ment but inter vivos or mortis causa (6), and also provided that the addictio might 
be made after a sale by the creditors had taken place, if the application was made 
within a year from the sale, which was then rescinded; and that a composition 
accepted by the creditors, or only enfranchisement of some of the slaves directed 
to be enfranchised, should be accepted, if necessary, as satisfactory; and that if 
those entitled to apply for an addictio did not all apply at the same lime, the first 
applicant should have the possession. (6, 7.) 

iii. Bonorum Venditio .—The mode next noticed of acquiring a universitas 
rerum is the bonorum venditio , one of the pratorian modes of execution by which a 
transfer of the entire property of a debtor was made to the person who, in consid¬ 
eration of receiving it, would pay the largest proportion of the creditors' claims. A 
summary of the mode in which, and the circumstances under which, this process 
was carried out, is given at page 312. In the time of Justinian this process had 
become obsolete, and the goods of the debtor being handed over to the creditors, were 
sold by them separately as occasion might offer (bonorum distractio). (Tit. 12. pr.) 

iv. Fwfeitwre under the Senatus-Consultum Claudianum. —A universitys 
rerum was acquired under the senatus consultum Claudianum , when a free woman 
was denounced three times by the master of a slave as having formed a disgrace¬ 
ful connection with the slave. A magisterial decree reduced her to the condition 
of an ancilla, and she and her property passed to the owner of the slave. If it was 
a freedwoman who formed such a connection, she became again the slave of her 
patron, unless he had assented to her conduct, in which case she became the slave 
of the owner of the slave with whom she had disgraced herself. Justinian 
abolished all this as unworthy of his empire. (Tit. 12. 1.) 

Obligations. 

We now pass to obligations. A summary is given in the text, at page 814, of 
the meaning of the term obligation, and of the main features of Roman law with 
rcg&rd to the sources of obligations, contracts, culpa, interest, and the actions 
attached to obligations. 
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Of the ten recognized heads of contracts, the first noticed are those made re. 

Contracts Rb.—T here were four kinds of contracts made re, i.e. by the 
delivery of the thing*, mutuum, commodatum, deposition, pignus. In mutuum the 
receiver became the owner, in pignus he became the possessor, in cominodatum 
and depositum he became in possessione of the thing delivered. (Tit. 14. pr.) 

Mutuum .—Here the deliverer of the thing makes over the thing as the prop¬ 
erty of the recipient, who by receiving it binds himself to return an exact equiva¬ 
lent in genere, and who, if he fails to do this, can be sued by a condictio certi (1), 
although the thing handed over to him may have peiished through mere acci¬ 
dent. (2.) 

Commodatum .—Here the deliverer gratuitously puts the recipient in posses¬ 
sion of a thing which the recipient wishes to make use of. As it is the recipient 
who benefits by the contract, he has to take the care of it which a bonus pater¬ 
familias exercises, and not merely the cai*e he takes of his own property, but he 
is not answerable if the thing is lost through causes wholly beyond his control. 
He can, when the term for which the thing was lent has expired, be made to 
restore this identical thing or its value by the actio commodati directa, having in 
turn an actio commodati contraria (both actions being bones Jidei) for any extraor¬ 
dinary expenses or for losses through the fault of the deliverer. (2.) 

Depositum .—Here the deliverer for his own benefit puts the recipient (who 
receives gratuitously) in possession of a thing which the deliverer wishes to have 
kept for him. The recipient, as he is conferring a benefit, is answerable not for 
carelessness, but only for negligence so great as to amount to fraud. When, how¬ 
ever, the deposit was made in circumstances of sudden calamity, as fire, ship¬ 
wreck, the recipient had to pay double the value of the thing if lost through his 
negligence. The identical thing can be reclaimed at any time by the deliverer, 
and must not be made use of by the recipient. The deliverer had the actio depositi 
directa for the restitution of the thing, and the recipient the actio depositi contraria 
(both actions being bonce Jidei) for all expenses incurred and losses sustained 
through the fault of the deliverer. (3.) 

Pignus .—Here the deliverer, the debtor, puts the recipient, the creditor, in 
possession of the thing; but the creditor cannot make use of it, and although he 
may apply the fruits in reduction of principal, he cannot take them except by 
special agreement for interest. The creditor was bound to use the diligence of a 
bonus paterfamilias , but he was not liable for loss by accident. The creditor was 
compelled by the actio pigneratitia directa to restore the thing when his claim was 
settled, and could bring the actio pigneratitia contraria (both actions being bonce 
Jidei ) to recoup himself foa expenses and for losses caused by the debtor. 

Contracts made Verbis.— There were two forms of contract made verbis, 
besides stipulations known to the old law, but obsolete in the time of Justinian, 
the dictio dotis and the jurata promissio liberti (Tit. 16. pr. note); but it is only 
of stipulations that any notice need be taken. 

Stipulations. —Stipulations were a form of unilateral contract, in which the 
stipulator or questioner asked the promissor whether he would enter into the 
engagement proposed, and on the promiser replying that he would, the contract 
was complete. Originally the peculiar words, spondesne, spondee , could only be 
used by Roman citizens, but in later times no special form of words was necessai*y 
as long as there was a question and an answer. (1.) 

A stipulation may be made simply (pure), or may be modified, either with 
reference to a term (in diem), or by being subjected to a condition. 

When a stipulation is made in diem, as to give on a future day named, the 
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interest in the stipulation is at once fixed (cessit dies) j and if the promissor pays 
before the day named, he cannot get his money back: but the time for enforeing 
the obligation does not come (non venit dies) until the whole of the future day 
fixed has expired. (2.) If a person promises to give in a distant place, a delay 
sufficient to make the execution of the premise possible is implied. (5.) Lapse of 
time was not a means recognized by law for the extinction of an obligation or 
promise to pay so much to a man every year while he lived: it was therefore 
theoretically never extinguished, but the heir of the stipulator would be prevented 
by an exception from enforeing the promise after the stipulator’s death. (3.) 

When a stipulation is made conditionally, the interest of the stipulator is not 
fixed till the condition is fulfilled. He has only a hope that the thing will be owed 
to him, but this hope (spes debitum iri ) passes to his heirs, and they can enforce 
the contract when he could have enforced it. A promise to give if a man does not 
do something in his power is equivalent to a premise to give when he dies, and, as 
he must die some day, is made in diem. (4.) If the condition relates to past or 
present time, the knowledge of the parties as to the event is immaterial. Either 
the condition has not been fulfilled and the stipulation is of no effect, or it has been 
fulfilled and the stipulation can be enforced at once. (6.) Where the promise is » 

to do something or not to do something, the proper course is to fix in the stipula¬ 
tion the penalty to be paid if the thing is not done or is done, as this avoids uncer¬ 
tainty as to what amount ought to be paid for the breach of promise. (7.) 

Co-stipulators. Co-promissors. —A verbal contract might be made so that 
more than one pei'son should be joined in the stipulation, the promissor under¬ 
taking to give to each, or in the promise, each promissor answering affirmatively 
the question. These contracts might also be made so as to create joint creditors 
or joint debtors (Tit. 16. pr.), and one promissor might answer so as to bind him¬ 
self simply; the others in a modified manner. (2.) The thing was due to each co- 
stipulator and from each co-promissor. If the thing was given by or to any of the 
joint parties, the obligation was at an end. If one co-promissor ceased, as by 
deminutio capitis, to be bound, the other co-parties remained bound. If, how¬ 
ever, an action was brought on the contract, then the obligation was at an end, 
but, under Justinian, if the co-promissor sued could not pay entirely, the others 
might be sued for the deficiency. (1, note.) The co-promissor who had paid all 
could recover their shares from the other joint debtors, either as a partner, if 
there was a partnership, or if not, by so paying, or by the law allowing him to 
feign that he had so paid, that the actions of the creditors were made available for 
his benefit. (1, note.) 

Stipulations of slaves. —A slave can stipulate (though he cannot promise) for 
his owner (Tit. 17. pr.), whether he names his owner or not (1); and if a slave 
stipulates after his owtier’s death, and before the entry of the heir, he acquires for 
the inheritance. (Tit. 17. pr.) He may stipulate, however, for a personal right for 
himself, as for leave to cross a field, but he exercises this for his master’s benefit 
(2.) When a slave is held in common, he acquires for his own joint owners in 
proportion to their interests in him, unless he is acting by the orders or in the 
name of one only of them, or unless the thing cannot be acquired, as, e.g., if it is 
already owned-by one of the owners. (3.) 

Division of Stipulations. —Stipulations may be divided according as they are 
voluntary or not. (Tit. 18. pr.) Those that are not voluntary are, 1, judicial, re¬ 
quired by the judge ; 2 praetorian, required by the praetor or aedile; 3, common, 
required properly by the praetor, but often, for the sake of avoiding delay, by the 
iudge. Instances of those required by the judge are the security required de 
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dolo, that a thing shall not be restored, if injured by the defendant's fault, without 
compensation, and de persequendo servo, that a defendant will pursue or pay the 
price of a slave the subject of litigation, who has, through the defendant’s fault, 
escaped out of the defendant's possession. (1.) Instances of those required by the 
praetor are damni infecti, security against apprehended injury, and legatorum , 
security by the heir that he will pay the legacies. (2.) Instances of those required 
sometimes by the prsetor, sometimes by the judex, are rem salvam fore pupillo, 
security for the property of a pupil, and de ratio, that a principal will ratify what 
the procurator does for him. (4.) 

Stipulatiokks inutilbs.—S tipulations are invalid for various reasons, which 
may be classed under the following heads: 

1. On account of their object, as when the stipulation is for (a) a thing that 
does not or cannot exist (Tit. 19. pr.); or (b) for a thing of which the stipulator 
has not the commerciwm, as for a res sacra or a freeman ; and in such cases the 
stipulation is invalid at once, though the thing may afterwards become such as he 
is capable of holding, and the stipulation becomes void if the thing, without the 
fault of the promissor, becomes such as the stipulator cannot hold (2); (c) for a 
thing belonging to the stipulator or in case it may belong to him (2. 22); or (d) 
ex turpi causa, as to commit murder. 

ii. On account of the persons by, for, or between whom they are made. —1. Stipu¬ 
lations are invalid when made by (a) dumb or wholly deaf pei’sons (7); (b) mad¬ 
men (8); (c) an infant pupil; or (d) a JUiuqfamllias below the age of puberty. 
(9.10.) 

2. Stipulations are invalid when made for (a) a third person other than a 
person in whose power the stipulator is. (4.) But such a stipulation may be made 
valid by adding that, if payment to the third person is not made, a penalty shall 
be payable to the stipulator (19); and whenever the stipulator has an interest in 
the payment to a third person being made, as if it is a co-tutor who on retiring 
stipulates, to save himself, that the property of the pupil shall be safely adminis¬ 
tered by the remaining tutors, or if the third person is a procurator or creditor 
of the stipulator, the stipulation is valid. (20.) If the stipulator engaged for pay¬ 
ment to himself or another, payment to the other extinguished the obligation. If 
he stipulated for payment to himself and another, he can recover half the sum 
stipulated for. (4.) (b) The stipulation was also invalid if the promise was so 
made to bind a third person as that this thiid person Bhould give or do something 
(3. 21); but the stipulation might be made valid either by the promissor promising 
that he would manage that the third poison gave or did the thing, or that he 
himself would pay a penalty in case the third person did not give or do the thing. 
(3.19.) 

3. Masters cannot stipulate with their Blaves, nor fathers' with their children 
in their power. (6.) 

iii. On account of the manner in which they were made . The parties must con¬ 
sent to the same thing (5. 23); and if several things are included in the question, 
the promi|sor is, unless he gives a general assent, only bound as to those things 
to which he bound himself by his answer. (18.) The question is inferred from the 
record of the answer in a written document embodying a stipulation. ^27.) 

iv. On account of the time or the condition subject to which they are made. 
(a) Time. —A stipulation was invalid that a thing should be given after the death 
of the stipulator or the possessor, because the right to have the engagement jier- 
formed would then accrue not to the party to the contract, but to his heirs, who 
were in the position of third persons. (13.) An engagement to give the day before 
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death was equally invalid, as until the death occurred it could not be known when 
the day was. (13.) But an engagement to give at the time of death was valid, as 
the performance was considered to become due before the heir occupied his posi¬ 
tion as heir (15), and a stipulation to give after the death of a third person was 
valid as being merely an uncertain term. (16.) A preposterous stipulation, that 
is, if something happens to-morrow, will you give me to-day, was invalid. Under 
Justinian, however, all the causes of invalidity under this head and as to the time 
of death were removed. (13, 14.) 

(b) Condition. —An impossible condition makes a stipulation void, but a stipu¬ 
lation is valid and the thing is due at once, if it is given in case an impossible 
condition is not performed. (11.) The heirs of the stipulator and the promissor 
could sue and be sued if the condition of a properly made conditional stipulation 
was fulfilled after the death of the party to whom they were heirs. (25.) 

Fidkjdssorks. —The general term for becoming surety was intercession and the 
principal modes of intercessio were (1) adpr&missio, (2) fidejussio, (3) giving a man¬ 
date credendm pecuniae, and a subsequent pactum constitutes pecuniae , an engage¬ 
ment to pay the ascertained debt of the principal. The Institutes only treat of 
fidejussores. The cord stipulandi et promittendi , mentioned in Title 16, were 
parties to the same verbal contract. But it was also possible for persons to enter 
into a contract as accessories to the principal contract. If one of these accessories, 
or the principal, was sued, no further action could, until Justinian’s time, be 
brought by the creditors against those not sued, the debt being extinguished by 
the litis contestation and payment to the accessoi-y of the creditor was a good pay¬ 
ment as against his principal. (Tit. 20. pr.) 

In stipulations there could be added an adstipulator, and the principal use of 
adding one was, before procurators were recognized, to put a person in the posi¬ 
tion of a procurator, and after procurators were recognized, to make valid a stipu¬ 
lation for something after the death of the stipulator. The rights of the adstipu¬ 
lator did not pass to his heirs. 

The adpromissores (sponsores, if Roman citizens, fidepromissores, if peregrini) 
might bind themselves for as much as, or for less than, their principal bound him¬ 
self, not for more. Their heire were not bound, and they had against their prin¬ 
cipal an actio mandati. Several laws were made for their protection. By the lex 
Apuleia any one of them who had paid the whole debt could recover all beyond 
his share from the others by an actio pro socio. By a law of uncertain name the 
creditor had to give notice beforehand for what amount he was going to exact 
security, and how many accessories there were to be. By the lex Rhiria the obli¬ 
gation was only binding for two years, and the amount of the liability of all was 
divided equally among all living when the guarantee was enforced. The lex 
PMilia gave a special privilege to sponsores (not to fidepromissores), allowing 
them, unless reimbursed in six months, (a) to bring against their principal a 
special action, actio depensi, and to recover double if he denied his liability, or 
(b) to take his person in execution. The lex Cornelia provided that no one should 
bind himself for the same debt or to the same creditor, in the same year, for more 
than 20,000 sesterces. 

The lex Cornelia applied, however, not only to adpromissores, but to fidejuP- 
sores, which marks the first introduction of a form of suretyship which, at last, 
superseded entirely the use of adpromissores. The fidejussor bound himself by 
saying in Latin or in Greek (7) that he also ordered the thing on his faith, but no 
strictness of the formula was here necessary. Like the adpromissor, the fidejussor 
could not bind himself for more than his principal (5), and had an actio mandati, 
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or, if be bad intervened without the principal's authority, an actio negotiorum jus- 
torwm, against the principal for what he paid for him. (6.) 

The advantages of having fidejussores over adpromissores were (a), they could 
be used to guarantee any kind of obligation, including obligations arising out of 
delicts and natural obligations, whereas adpromissores could only guarantee verbal 
contracts, (b) The fidejussor bound his hen's, the adpromissor did not. (2) 
(c) There was no limit to the time during which fidejussores were bound/ whereas 
adpromissores were only bound for two years from the time when the obligation 
could have been enforced against them. (2, note), (d) The fidejnssio might be 
made beforehand to guarantee a principal contract not yet made— adpromissio 
could not. (3.) 

The fidejussores were each liable for the whole debt, and one who paid had no 
means of making the others contribute, except by taking advantage of the bene- 
fieium oedendarum actionum, that is, the surety who was willing to pay in full 
could repel the creditor by an ezceptio dolt mali , unless the creditor would cede 
his actions to the surety who paid him ; and, by means of these actions, the surety 
could force the principal, or his co-sureties, to pay him what he was entitled to 
receive. Hadrian, however, enacted that, if any fidejussor was sued, he should 
have wbat was termed the benefleium divisionis , i. e., he might force the creditor 
to divide his demand among all the fidejussores who were solvent at the time of the 
litis contestatio; but the fidejussor must make this demand formally, since the 
benefleium did not take place ipso jure, as the provisions of the lex JbSiria did in 
favor of adpromissores . And it might still be more to the interest of the surety to 
take advantage of the benefleium oedendarum actionwn, as he thus took over any 
property pledged to the creditor, and might satisfy his claim in this way. (4.) 

Justinian introduced what was termed the benefleium ordinis, by which a 
surety might require that the principal should be sued first, and the sureties only 
called on to pay what could not be recovered from him. (4, note.) 

By the senatus-consultum Vdleianum, women were forbidden to bind them¬ 
selves for another person. (Tit. 20. pr. note.) A fidejussor who signs a writing 
(eautio), by which he binds himself as fidejussor , is taken to have gone through all 
the necessary forms. (8.) 

Contracts madb Litbris. —A contract was made Uteris when an entry, expen- 
silatio , under the name of the debtor, was made in the ledger (codex) of the credi¬ 
tor with the assent of the debtor, to the effect that the creditor had paid, and the 
debtor received, a certain sum of money. The best evidence of the assent of the 
debtor was his making a corresponding entry in his ledger, but this was not neces¬ 
sary. As the contract was for a sum certain advanced, it was enforced by a con- 
dictio; and as the remedy by eondietio was a short and simple one, other debts, 
as e. g. what was owing under a sale, were changed by novation into debts due 
under a literal contract (transcriptio a re in personam ), by the debtor owning to 
having received as a loan the sum due from him on the sale; and, in the same 
way, the debtor might take, under a literal contract, the debt of a third person 
(transcriptio a persona in personam), by assenting to an entry that he, the debtor, 
had received a loan to the amount of the sum owed by the third person. 

Contracts literis were peculiar to Roman citizens. Peregrini had as a substi¬ 
tute syngrapha, signed by both parties, and chirographa, signed by the debtor 
only. These were not merely documentary evidence, but were writings on which 
an action could be brought, as opposed to cautiones , which were mere records of 
the transaction until Justinian’s time, when the distinction was done away, and an 
action could be brought on any document stating that a sum was due, unless there 
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was also a formal verbal contract; for if there was a stipulation, this was always 
looked on as the contract, and the writing was only evidentiary. Although a 
debtor had admitted in writing a debt as due from him, he might, daring five 
years (reduced by Justinian to two), plead the exceptio non numerate pecuniar and 
make the creditor prove that he had really paid the money ; or if the debtor coaid 
show that he had not had the money, he could ask to have the wilting, on which 
he was sought to be charged, given up to him. After the five, or two, years bad 
elapsed, the debtor was conclusively bound by any written admission of debt, but, 
under Justinian, the debtor, by going through certain forms, at any time during 
the two years, might get his exception made perpetual. 

Consbnsual CONTRACTS.— We nowcome to the four kinds of contracts made 
simply by consent. No writing nor earnest is necessary; they may be made 
inter absentes , and all give rise to bonce fidei actions. They are all bilateral, i.e. 
both parties are bound by them, whereas contracts under the three former heads 
were unilateral, except so far as commodatum , depositum, and pignus might give 
rise to actiones contraries. These four kinds of contract are sale, letting and 
hiring, partnership, and mandate. (Tit. 22. pr.) 

i. Salb. —The contract of sale is formed as soon as the price, i.e. a definite 
sum of money, not anything else than money, is fixed on. Earnest ( arrhee ), 

. previously to Justinian, only served as a proof that the contract had been made. 
(Tit. 23. pr.) 

Justinian made two changes. 1. If the parties chose to reduce their cpntract 
to writing, which they need not do, he enacted that they should not be bound 
until it had been reduced to writing, and one of three conditions had been ful¬ 
filled : viz. that the writing was (a) written by the parties or (b) signed by them, 
or (c) formally wiitten by a notary. 2. The earnest (arrhee). instead of a proof 
of the contract, became a measure of damages for not fulfilling the contract, 
whether written or unwritten, the purchaser forfeiting the earnest if he retracted, 
and the seller if he retracted forfeiting double. 

The thing sold must be defined in Borne way, but it might be defined in many 
ways, as, e.g. by selling at so much a head the fish to be caught on a day, rei 
speratoe emptio. or the chance of the whole take of fish on a day, spei emptio. 
(Tit. 23. pr.) 

The price must be fixed and certain. If a thing is sold at the price at which 
Titius shall value the thing, Justinian decides that if Titius does fix a value this 
is a contract of sale : but, if he does not, there is no contract of sale. (1.) 

The price must be in money, or else the contract is one of exchange (pern ra- 
tatio ), not sale, the difference being that, if a contract of sale was made, the 
consent was the basis of the contract, but in exchange the contract was made 
re. by the delivery of one thing in exchange for which the other thing was to be 
given. 

The duties of the seller were, 1, to deliver the thing and to give lawful and 
undisturbed possession of it (not to give the dominion of it). 2. To recompense 
the buyer, if evicted. 3. To secure the buyer against secret faults. If secret 
faults were discovered, the buyer might, at his option, (a) by an actio eestimato- 
ria. recover damages, greater or less, according as the seller knew (or did not 
know) of the faults, or (b), by what was redhibitio. get the contract rescinded 
and return the thing to the seller. But this was not all. In order to fortify 
himself, the buyer frequently exacted by stipulation a promise from the seller 
that he would give him the dominium, and that, if the buyer was evicted, he 
would pay him double the purchase money. After the use of this fortifying 
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stipulation had become familiar, it was held that custom so far imported such a 
stipulation into the contract, that the buyer, who had not demanded such a prom¬ 
ise, and who, therefore, could not sue ex stipulatu if evicted, yet, if evicted, could, 
in the bonce Jidei actio of emptia, recover double the purchase money, on the ground 
that the seller ought to put the hirer in as good a position as if the stipulation 
had been made. 4 

The buyer was bound, 1, to make the seller the receiver of the money fixed 
as the price, and, 2, to pay interest from the day of receiving the thing until he 
paid the price. (2.) 

The contract of sale was complete when the price was fixed, but the thing 
sold remained in the ownership of the seller until he delivered it. If, after the 
sale was made, the thing bought improved in value, the buyer profited, and if 
it lost in value without the fault of the seller the buyer had to take it as it was. 

The risk, after the price was paid, was that of the buyer, and if the thing was 
wholly lost, by some cause beyond the control of the seller, the loss fell on the 
buyer, not on the seller, although the seller was the dominus, while generally it 
is tine that res domino peril. But then the seller had to take the care of a good 
paterfamilias of the thing while it was in his custody, and, if he did not, the 
buyer could sue him for damages, and, if the seller chose, he might take even a 
further responsibility and specially engage to be answerable even beyond the 
measure of responsibility of a bonus paterfamilias , as, e.g., that a slave purchased 
should not in any case escape out of his custody. If the thing, while retained 
by the seller, was injured, or stolen by a third person, the seller had to cede to 
the buyer the action which, as dominus, he had against the wrong-doer or 
thief. (3.) 

The contract of sale might be made to be fulfilled on a condition happening, 
or to be at end on a condition happening, or with a subsidiary agroement added 
to it, such as (a) that it might be rescinded if the seller had a better offer before 
a given day (in diem addictio ), or (b) a lex commissoria, a general agreement 
for the roscission of the contract, if not executed, this agroement being specially 
used to enable the seller to get back the thing if he had delivered it, and 
was not paid by a certain day. A seller could, under Justinian, have a sale 
rescinded, or the difference made up to him, if he had sold for less than half the 
value. (4.) 

If the seller knowingly sold something that cannot be sold, as a res publico, > 
or a freeman, the buyer could recover from the seller all he had lost by entering 
into the bargain: he could, e.g., get interest on his purchase money. 

The bonce fldei actio of the buyer was termed ex empto or empti, that of the 
seller ex vendito or venditi. (5.) 

ii. Letting on Hike.— The contract of letting and hiring (locatio-conductio) 
is the second of the consensual contracts, and was formed as soon as the price 
of the letting ( merces ) was fixed. The three heads of this contract were, 1 , locatio- 
conductio rerum, when one person let and another hired a thing; 2, locatio- 
conductio operarum, where one person let his services and another hired them ; 

3, locatio-conductio operis faciendi where one person, the locator, delivered over 
a thing, to have something done to it for a price, by another person, the conductor 
(Tit. 24. pr.) The price muBt be fixed, but might be left to be fixed by another 
person, but if no price was fixed the contract was not technically one of locatio- 
conductio, but was an innominate contract. The price must be in money, and so 
if one man lets his ox in exchange for the hirer in turn letting his ox to the first 
letter, this is not locatio-conductio, but an innominate contract. (2.) Emphyteusis, 
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which resembles sale in regard to the largeness of the interest passed by it, and 
looatio-conductio inasmuch as the property still remains in the creator of the 
emphyteusis, was declared to be a separate form of contract by Zeno. In the 
absence of special agreement to the contrary, the risk in emphyteusis of a total 
less fell on the owner, the risk of a partial loss fell on the occupier. (3.) If a man 
gives his gold to a goldsmith to have rings made of it for a fixed price, this is loca- 
tio-conductio ; but if the rings are to be made of the gold of the goldsmith, it is a 
sale. (4.) The hirer has to bestow on the thing hired the care of a bonus paterfa¬ 
milias, but fortuitous loss falls on the owner, that is, the letter; a distinction being 
thus established between the conti*act of locatio-condtudio and that of sale, where 
the risk of fortuitous loss is not with the dominus, the seller, but with the buyer 
(5), who still remained possessor in the eyes of the law. The duties of the letter 
were, 1, to give the hirer the free use of the thing; 2, to guarantee him against 
eviction; 3, to reimburse him for necessary or useful expenses. The duties of the 
hirer were, 1, to give the care of a bonus paterfamilias to the custody of the thing; 
2, to give the thing up when the term of hiring was at an end; and, 3, to pay the 
agreed price of hiring' (Tit. 24. pr.) 

The contract was terminated, 1, by the death of a person who had contracted 
to let out his personal services or who specially was to do a thing ; but it was not 
terminated in other cases by the death of the locator or conductor, the contract 
passing to the heirs of each ; 2, by the sale of the thing, the conductor having a 
right to damages against the locator for being turned out, but having no title to 
hold against a purchaser; 3, by rent being two years in arre&r > or by gross misuse 
on the part of the conductor; 4, by the locator having indispensable need of it; 
and, 5, by the conductor being prevented from getting benefit from it, as by armed 
force. (6, note.) 

The hirer had the actio conducti ; the latter had, 1, the actio locati , and, 2, a 
real action, actio Serviana, by which he was enabled to seize on the farming instru¬ 
ments of the hirer of land if rant was not paid; and, 3, could apply for the inter- 
dictum JSalvianum, by which he got possession of things pledged for the rent of 
land. (Tit. 24. pr.) 

iii. Partsbrsh rp.—The third kind of consensual contracts, partnership, may 
be considered under the following heads:— 

1. The objects of the partnership.— Partnership might be (o) universorum bo - 
norum ( Kotvoxpaijta ), of everything belonging to or accruing to each partner in any 
way, and goods belonging to the partners at the time of the contract passed to all 
without delivery ; (b) universorum qua ex quastu veninnt, of things acquired in 
the course of business, but not of inheritances, legacies, etc.; (c) negotiationis ali - 
cujus ; (d) vectigalis , for farming the public revenues ; (e) rei unius . (Tit. 25. pr.) 

2. The shares of the partners .—In the absence of special agraement each 
partner has an equal share in the profit and loss. (1.) But they may agree that 
one-third of the profits and one-third of the loss shall belong to one partner—or 
one may have the profit after a balance has been struck and not be responsible for 
l (>S8 __or one may contribute money and another only services; but a leonine part* 
nership, by which one partner took all the profit, was not permitted. (2.) If a 
share of gain is assigned to one partner, he has, in the absence of special agree¬ 
ment, to take an equal share of loss. (3.) 

3. The dissolution of the partnership. —A partnership was dissolved (a) ex per- 
sonis , when one person is dead or incapacitated. As to death, it may be remarked 
that the death of one of many partners dissolved the whole partnership, but that 
a societas vectigalis passed to the heirs. (5, note.) Incapacity might under Jus- 
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trnian be caused by pnblicatio or confiscation, when the fi&cus was looked on a« 
the successor; and this was one of the consequences of the maxima or media cap¬ 
itis deminutio. (b) Ex rebus , when the-purpose of the partnership has been ac¬ 
complished or the condition to which it was made subject, for partnership might 
be made conditionally, has been fulfilled (4), or when the subject matter of the 
partnership has ceased to exist, as in the case of a cessio bonorum , when the goods ' 
of the insolvent were all lost to him. (7.) But the outgoing partner might form a 
new partnership with his old partners, and as partnership, being a contract jus 
gentium, could be formed with a peregrinus, a new partnership might be formed 
even with a person who, having undergone the media capitis deminutio , had lost 
his civitas. The minima capitis deminutio did not dissolve a partnership, and a 
person arrogated or emancipated was still a partner. (8.) (e) Ex voluntate, when 

one partner wished to retire; but if, when the partnerahip is universorum bonorum, 
he renounces from a desire to profit exclusively by some gain, as an inheritance, 
accruingto himself, he is compelled to share this gain with his partners. (4.) (d) Ex 
actions , when one partner compelled a dissolution by action, (ej Tempore, by the 
time during which the partnership was to last having expired. (4.) 

4. The powers and duties of the partners. —Each partner was the mandatary 
of the others, but, for anything beyond mere ordinary administration, required an 
express mandatwm. Properly, only the particular partner who was party to a 
contract could sue or be sued by third parties, but the praetor, if necessary, allowed 
actions to be brought by or against the other partners. Each partner has a bones 
fidei action pro socio against the others to recover his just expenses and make them 
answerable for his losses or their negligence. (2, note.) Each partner was bound 
to take as much care of goods belonging to the partnership as he did of his own, 
and to this extent he was answerable, not only for dolus, but culpa* (9.) 

Thera was such a fratemitas between partners, that while on the one hand a 
partner could not in an actio pro socio be condemned beyond his means ( beneficium 
eompetentim), yet condemnation in this action carried infamy with it. If a partner 
committed a delict hgainst his partners, they had the appropriate actio ex delicto 
against him, and a partition of the partnership property could be enforced by an 
actio communi dividundo . (9, note.) 

iv. MAir datb. —The fourth of the consensual contracts is mandate, by which 
one person charges another to do something: originally, one friend (the mandator) 
charges another friend, in whom he has confidence (the mandatarius ), to do some¬ 
thing for him, and as a pledge places his hand in his friend’s (manus datio ). The 
relations thus created were afterwards enfoi-oed by the bones fidei actions mandati 
directa, by which the mandator compelled the mandatarius to account to him, and 
mandati contraria, by which the mandatarius compelled the mandator to reim¬ 
burse him for expenses and losses. (Tit. 26. pr.) Still the original character of 
the contract was traceable in mandate always remaining a gratuitous contract (13), 
and the mandatarius who was adjudged in an action to have failed to discharge 
his duty was stamped with infamy. (Tit. 26. pr.) 

Gradually the scope of mandate was much enlarged by the praetor allowing 
third parties with whom the mandatarius had contracted to sue or be sued by the 
mandator, in the form of actiones utiles . There were etill some acts, such as 
making a testament, or entering on an inheritance, which every man must do for 
himself; but, in general terms, it may be said, that a law of agency was thus 
created, as these actions could be brought without the concurrence of the agent or 
procurator, and thus the principal and third parties were placed in direct rela¬ 
tions. (Tit. 26. pr.) 
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1Forms of Mandate .—Mandate may assume five forms, according to the per¬ 
sons interested in the contract. It may be made (a) for the benefit of the manda¬ 
tor only, as when he charges the mandatarius to buy an estate for him. (1.) (h) 

For the benefit of the mandator and the mandatarius, as, 1, when the mandator 
guarantees a loan which the mandatarius makes with interest to a third party, 
but for the benefit of the mandator ; or, 2, when the mandator , being already a 
fidejussor, gives the mandatarius , who is about to sue him as such, a mandate to 
sue the principal. (Here both gain, or rather, before Justinian introduced the 
beneficium ordinis, they gained, the mandator by having the principal sued first, 
and the mandatarius by having two persons to sue, one after the other;) or, 3, 
when the debtor gives the creditor a mandate to stipulate for something owed the 
mandator by a third party. (Here again both benefit; the mandator gets his debt 
collected for him, and the mandatarius has two pei*sons to sue. (2.) (c) For the 
benefit of a third person, as a mandate to manage the affairs of Titius. (d) For 
the benefit of the mandator ; and a thii*d person, as when the mandatarius is 
charged to buy an estate for Titius and the mandator jointly, (e) For the benefit 
of the mandatarius and a third person, as when the mandator charges the man¬ 
datarius to lend money at interest to. Titius, an opportunity of lending money at 
interest being here, as above in (b 1), treated as a benefit to the lender. (5.) A 
mandate for the benefit of the mandatarius only, as to invest his money in the 
purchase of an estate, is merely a piece of advice, and cannot be reckoned a man¬ 
date at all, unless the mandator meant to say that if his advice was followed, he, 
and not the mandatarius , was to take the risk (6.) A mandate may be made 
conditionally, or to have effect from a particular time. (12.) 

Mandate used as a mode of Suretyship. —A mandate was almost the same as 
fidejussio as a means of creating suretyship, and was subject to the same general 
rules as to the inability of women, under the senatus-consultum VelZeianum, to 
enter into it for this purpose, and as to'the benefits of discussion (ordinis), i.e. 
that the principal should be sued first, under JustiniAn, and of division, that is, 
that the liabilities of co-sureties should be divided among them, under Hadrian’s 
rescript, and, to some extent, of the cession of actions. But the mandator and 
fidejussor differed in some respects. 1. The mandator was considered sometimes 
more responsible. It was, for instance, doubted by the jurists whether if an ado¬ 
lescent who had borrowed under a guarantee was restitutus in integrum, the 
creditor or the fidejussor was to suffer the loss, but it was considered clear that 
the mandator rather than the creditor was to suffer. 2. Before the time of Jus¬ 
tinian, who placed them on an equality, the fidejussor was released by the princi¬ 
pal being sued—not so the mandator , as his contract was a separate one. 3. The 
fidejussor could not demand that the actions against the debtor and the co-sure¬ 
ties should be ceded to him after a litis contestatio in a suit by the creditor against 
the fid$U88or; but the mandator was not affected by a litis contestatio or judg¬ 
ment in an action against the debtor. 4. The mandator was released if the credi¬ 
tor had wilfully abandoned any of the remedies the mandator could call on him to 
cede, while the fidejussor could only call on the creditor to cede such as he had to 
cede. (6, note.) 

Duties and powers of the Mandatarius .—No one need accept a mandate, hut 
if accepted, it must be executed, unless renounced soon enough for the mandator 
to carry out his purpose himself or through another. Otherwise the mandatarius 
will be liable to an actio mandati, unless some such reason as a sudden iliness or 
enmity has prevented him from renouncing or renouncing soon enough. (11.) If 
the mandator revokes before execution, the mandate is at an end. (9.) A man- 
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date is also extinguished, if. before it is executed, either the mandator or manda¬ 
tarius dies, but the mandatarius has an actio mandati , if he executes the mandate 
when the mandator is really, but not to his knowledge, dead; just as a payment 
tc a steward, enfranchised or ceasing to have power to act as steward, is good 
against his master if the person paying the money does not know that the steward 
is not still a slave or has ^eased to have power to act as steward. (10.) A man¬ 
date contra bonos mores , as to commit theft, is not obligatory; the mandatarius 
may have to pay a penalty in such a case, but he has no remedy against the person 
who charges him to commit the theft. (7.) The mandatarius must not exceed the 
firaits of his mandate. If a mandator charges the mandatarius to spend 100 aurei , 
the mandatarius may spend less but not more; and he can make the mandator 
responsible up to 100 aurei , though not for the excess. (8.) In the execution of the 
mandate, the mandatarius was bound to exercise the diligence of a bonus pater¬ 
familias. (11, note.) 

Gratuitous character of the Contract. —A mandate is always gratuitous; 
and a contract which, if gratuitous, would be a mandate, will, if not gratuitous, 
almost always take the form of locatio-conductio, and so vice versa , if a person 
gives out his materials to be done something with, but does not fix the price, an 
actio mandati may be brought. But although the mandate was gratuitous, yet an 
honorary payment (hoTiorarium) might be arranged for and given, as to doctors, etc., 
and although the payment could • not be enforced by an action, yet the magistrate 
in the 6 X 61*0186 of his extraordinary jurisdiction would regulate it and see it was 
paid. (13.) 

Obligations quasi bx Contractu.— We now come to cases where an obliga¬ 
tion exists, not arising from a contiact, but from such a state of things that one 
man is bound to another as if there was & contract. These obligations, moreover, 
resemble not only obligations generally, but those aiising from some particular 
form of contract. The three first of the examples that follow, for example, closely 
approach obligations arising from a mandate. The two next closely approach ob¬ 
ligations arising from a societas. The last closely approaches the obligation aris¬ 
ing from mutuum. (Tit. 27. pr. 6.) 

The following are the examples (which are merely examples) given in the 
Institutes. 

1. If one man manages the affairs of another who is absent, without being 
charged to do so, there is no contiact between them, but in order that the affairs 
of absent people may not be neglected, the law treated the parties as if a man¬ 
date had been given, the person whose affairs had been managed having an actio 
negotiorum gestorvm against the gestor to make him account, and the gestor having 
an actio contraria against him, but (in distinction to the case of a mandate) only 
for what he has usefully expended, not for all his expenses. The gestor has 
to show the diligence of a bonus paterfamilias . (1.) 

2. Tutors and, 3, curators are bound to the pupil or adolescent, who have a 
direct action to make them account, and are subject to a contrary action for losses 
and all expenses. (2.) 

4. If two persons, not being partners, have a thing in common, and one has 
received the fruits or borne necessary or useful expenses, he can be sued or sue as 
if the other had been a partner (3); and, 5, the same may be said of two co-heirs,, 
who have a right to apply to have the inheritance divided. (4.) 

6. The heir, though not bound by a contract to the legatee, is under an obliga¬ 
tion to him, quasi ex contractu, to carry out the dispositions of the testator, and 
(he legatee had an actio ex testamento to make him do this; having also, if a par- 
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ticul&r thing was so given as a legacy as to give the legatee the right to bring a 
vindicatio, the choice between the real and personal action. (5.) 

7. A person to whom money not due is paid by mistake, is not bound by a con¬ 
tract, for payment is generally rather the fulfilment than the origin of a contract, 
but he is bound to repay it by an obligation quasi ex contractu. (6.) 

In order that the person paying might be able to recover, three conditions must 
be fulfilled: (a) the payment must be really not due; a pei’son could not recover if 
what he paid was due, although by a merely natural obligation, or if he paid 
sooner than necessary what he must some day pay ; but he might recover what he 
paid under a conditional undertaking before the event happened; ( b ) he must have 
paid under a mistake arising from ignorance of fact or law ; for if he paid knowing¬ 
ly, he was treated as having made a gift (6); ( c ) he must not have paid when liable 
to pay double the amount claimed, as he would be if he denied that a judgment 
pi*onounced against him had been pronounced, or in actions under the lex Aquilia, 
or, before Justinian, in cases of legacies given par damnationem. Justinian put 
all legacies and fideicainmissa on the same footing in this respect, but only in 
favor of certain legatees, such as churches, asylums, monasteries, and so forth. If 
when a person in such cases chose to pay the simple sum claimed, he could not 
recover it, as he was taken to have paid it to obtain security from the penalty. (7.) 

If the thing not due was paid by some one not having the power to pass prop¬ 
erty in that which he gave as payment (and when payment is spoken of it is not 
money only that is meant), then the thing paid, if still in existence, could be 
reclaimed by a vindicatio . If not in existence, or if the property had been trans¬ 
ferred by some one having power to transfer it, then the person paying had a 
condidio —which would be indebiti in the first case, as he claimed things like what 
he had given—or dare oportere in the second case. (6, note.) 

Acquisition of Obligations through others. —Fathers and masters acquire 
obligations, i.e. are creditors, and can bring actions, through sons in potestate 
(subject to the changes made by Justinian as to the peculium, the father, however, 
having alone the right to bring the action when he had the usufruct) and slaves. 
(Tit. 28. pr.) In the cases of slaves, or of persons supposed to be slaves, of whom 
there is bam fide possession or a usufruct, the master acquires the obligations as 
to all that arises from their labors or from something belonging to the master. In 
the case of slaves of whom the master has the use, the master acquires the obliga¬ 
tion as to all that arises from their laboi-s expended on the master’s property. (1,2.) 
The slave held in common acquires, in the absence of something to show the con¬ 
trary, for his masters in proportion to their inteiests in him. (3.) The Institutes 
do not notice the acquisition of obligations through procurators. 

Dissolution of Obligations. —The last Title of this Book treats of the dissolu¬ 
tion of obligations, and the case of obligations being dissolved ipso jure must be 
distinguished from that of the right to sue on an obligation being met by an excep¬ 
tion, a subject reserved for the Fourth Book. There are three modes of the disso¬ 
lution of contracts noticed in the Institutes: 1. Payment; 2. Novation ; 3. Use of a 
form of dissolution corresponding to the form of the obligation. (Tit. 29.) 

i. Payment. — Solatia , a term applicable generally to every mode of loosening 
the tie of the obligation, is specially applied to payment in its widest sense, i.e. 
executing the contract. There are as to this three questions to be answered: 1. 
Who may pay ? Either the debtor himself may pay, or any third person with or 
without the debtor’s knowledge, or even against his will, may pay for him. If the 
debtor pays, the fidejussor is released, and if the fidejussor pays and does not 
require the actions to be ceded to him, the principal is released. 2. To whom 
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might the payment be made ? To the creditor himself, his authorized agont, to the 
tutor, curator, or authorized pupil. 3. What might be given in payment? Not 
only the thing itself, but, with the consent of the creditor, something else in lieu 
of it. (Tit. 29. pr.) 

ii. Novation. —Novation is the dissolution of one obligation by the formation of 
another. Any contract, civil or natural, could be extinguished by a new contract, 
operating either civilly or naturally, being formed; the new contract being one either 
Uteris, or (so generally as to be spoken of as the one recognized mode) verbis. The 
new contract must be diffei*ent from the old, and might be different in three ways : 
1 . The terms might be altered; 2. A new debtor might be introduced, and even 
if the new debtor is unable, as e.g. an unauthorized pupil, to contract, still, though 
the new contract, except as a natural obligation, is void, yet the firat is extinguished; 
but it would be otherwise, if the new contract had been made with an unauthorized 
Blave, for then there would be no new contract at all. The new debtor might be 
substituted even without the consent of the old debtor; this new debtor was termed 
expromissor, in the strict sense of that word. If the old debtor substituted another 
person as the new debtor in his own place, this was termed delegation A new 
creditor might also be introduced. 3. If the parties remained the same, then if 
the preceding contract was not a stipulation, the fanning the same contract by 
stipulation operated as a novation of the first contract; but if the preceding con¬ 
tract is a stipulation, something new must be introduced ; conditions of time or 
fidqjussores , for example, must be added or taken away. If the second contract is 
made conditionally, the first is not extinguished until the second becomes operative 
by the condition having been fulfilled. (3, note.) 

•Justinian enacted that no contract should be extinguished by a new one being 
formed, unless the parties clearly expressed their intention that this should be the 
effect of the new contract. (3.) 

Both the litis contestatio and a judgment produced a novatio , but the effect 
was not exactly the same as in novatio proper, as the beneficial accessories of the 
old contract, such as pledges and interest, were continued. (3, note.) 

iii. Forms of Dissolution corresponding to the Forms of the Obligation .—If 
payment was not made, nor novation made by a new stipulation, the proper mode 
of dissolving a contract was by a form ( imaginaria solutio in the first three of the 
following cases) corresponding to the form in which the obligation had been 
conti*acted. A nexum was dissolved by the debtor striking the scale with a piece of 
money and giving it to the creditor as repi , esenting the debt; and this form was 
used to remit payment of a legacy per damnationem, or of money due on a judg¬ 
ment, or of anything certain, pondere numero mensurave. (Tit. 29. pr.) A 
contract verbis was dissolved by acceptilatio , i.e. by the creditor saying HaJbeo to 
the debtor's question Habesne acceptum. (1.) A contract literis was dissolved by 
the debtor making the expensilatio of an imaginai-y payment in his books. A 
contract re was dissolved by the thing being returned, and one made consensu was 
dissolved by consent, if each party could be put in his former position. (4.) 

If a contract had been made in some other way than verbis, and the parties 
subsequently went through an acceptilatio, this operated as giving an exception 
preventing the creditor from suing But in older that the preceding obligation 
might be extinguished, and not merely an exception allowed, there was invented 
what was termed the Aquilian stipulation. The terms of the former contract were 
thrown into the form of a stipulation, which extinguished the old contract by 
novation, and then this new stipulation was dissolved by acceptilatw. (2.) Accepti¬ 
latio may lie applied to a part of a debt as well as to the whole. (1.) 
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There wei*e also the following modes in which an obligation might be dissolved 
besides the three above mentioned: 1. The obligation becoming impossible to 
execute, as if the thing perished. 2. Confusio , i.e. the persona* of the creditor and 
the debtor becoming merged, as if the debtor became heir to the creditor. 3. 
Compensatio, or set-off, in the sense that.it was taken notice of in bon&fidei actions 
without an exception. 
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DELICTS. 

Wb now paxx^cc* to notice obligations arising ex delicto or quasi ex delicto >. 

Delicts. —Oblig aliens arising from delicts, i.e. violations of the rights of prop¬ 
erty, or of such in*:iedients of status as liberty, security, or reputation, arise 
from the thing done re), without necessary reference to an evil intent, and the 
kinds of delicts recog *uzed by the law are four:— Furtum, rapina, damni injuria, 
injuria. (Bk. iv. Tit. i. pr.) 

Fobtum. —Theft is she fraudulent dealing with a moveable thing, with its use 
or its possession. (1.) Joy fi*audulent is meant ‘ with the intention of committing 
a theft,* and among impuberes it was only a person pubertati proximus who was 
held old enough id have such an intention. (18.) If a borrower converts the thing 
borrowed to a purpose otner than that for which it was lent, he does not commit a 
theft, if he honestly thiuKs the owner would permit it (7), or if the owner would, 
as a matter of fact, have permitted it. (8.) But a person tempting a slave to 
bring him the property ot his master, and then receiving the things by direction 
of the master to whom the slave has revealed the facts, is guilty both of theft and 
of corrupting a slave. (8.) There is theft of the use of a thing, as when a creditor 
or a depositary uses for his own purposes the thing committed to him as a pledge 
or in deposit, or a borrower uses a thing for a purpose other than that for which 
it is lent, e.g. borrows a horse for a ride, and takes it into battle. (6.) There is 
theft of the possession, as if a debtor takes from the creditor the thing he has 
pledged to him. Free persons, as, e.g. children in potestate , are among the things 
that may come within the law of theft. (10.) A person who assists in a theft, as 
by placing a ladder by which the thief mounts, is liable to an action of theft, but 
not so if he only counsels the theft. (11.) If persons in the power of another steal 
from that pei*son, they cannot be sued for theft by that person, but the thing is 
furtiva, and cannot be acquired by usucapion, and a person assisting them is 
liable to an action of theft. (12) 

In case of theft the owner of the thing could sue for the thing, if in the pos¬ 
session of the thief, by the ordinary means, vindicatio, or an action ad exhibendwni, 
and, if the thing was no longer in the possession of the thief, he could recover the 
value of the thing stolen and interest by a condictio furtiva, or he might, if he 
pleased, bring this action although the thing was in the thief’s possession. • But, 
besides these actions, he had an actio furti, an action to recover a penalty for the 
wrong done him ; but this, though it could be brought by the heire of the owner, 
could not be brought against those of the thief. (19, note.) It could, as we have 
just seen, be brought against the accomplices of the thief. (11.) 
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Two questions arise as to this action. 1. What was the amount of the penalty f 
2. Who could bring the action ? 

1. The amount of the penalty varied according as the theft was manifest or 
not manifest A manifest theft is one in which the thief is detected in the act, or 
in the place of the theft or with the thing on him before he reaches his destination. 
The penalty for a manifest theft, which had been under the Twelve Tables for a 
slave death, and for a freeman being given over as a slave to the person injured, 
was fixed by the praetors at four times the value of the thing stolen. The penalty 
for non-manifest theft was twice the value. Any accidental circumstance that, 
at the time of the theft, gave a special value to the. thing, was reckoned in the 
value, the quadruple or double of which was to be given (5). In the older laW 
there had been other variations of theft, or concealing stolen property, to which 
actions had been attached, with varying penalties, under the heads of furtwm 
conceptum, oblatum, prohibitum , and now exhibitum. (4.) 

2. The person or persons who were interested in the thing not being lost 
could bring the actio furti. In the case of a thing subjected to a usufruct, both 
the dominus and the usufroctuaiy had such an interest, and both could bring the 
action. (13, note.) The creditor from whom a thing given in pledge is stolen, 
even if the debtor is the thief, may bring it, because to have the thing pledged 
in possession is a gain, although the debtor may be able to pay. (14.) The bona 
fide purchaser, too, has the action although he is not the dominus. (15.) The con¬ 
ductor opens, the tailor, or fuller, who has clothes to mend or clean, can bring the 
action, if he is solvent, and the owner cannot; for, as he has his remedy against 
the tailor, the owner has not an interest: but if the tailor was insolvent the owner 
could bring the action. (15.) The same rule applied before Justinian to the bor¬ 
rower under a commodatum , but, under Justinian, the lender had his choice. If 
he chose to bring the action against the thief, the borrower was freed from respon¬ 
sibility. If, knowing of the theft, he chose to sue the borrower, then the bor¬ 
rower had the action against tbe thief so far as he paid, but the lender had not, 
whether the borrower was solvent or not. If the lender, ignorant of the theft, 
brought an action against the borrcwer, he might, on knowing the facts, desist 
from that action, and sue the thief, and then the borrower was free, whatever the 
result of the action against the thief might be. (16.) A depositary, not being 
answerable for culpa levis , had no interest sufficient to support the action, and the 
owner only could bring it. (17.) A mere interest in a thing not delivered being 
safe, such as that of a persou to whom a thing was due under a stipulation, or that 
of a creditor in anything belonging to his debtor, was not sufficient to support the 
action. (13, note.) A separate action against each offender could be brought for 
the full penalty. (17.) 

Boir a vi rapta. —The praetor instituted an action to meet the case of goods 
being taken by violence, the plaintiff being allowed to recover, if be brought his 
action within a year, the thing or its value, and also three times its value as a 
penalty; or, if he brought his action after a year, the thing, or its value, 
only. It was necessary that the act should be committed dolo mala, 
and not through an honest mistake, but the value of the thing was imma¬ 
terial, and one person acting alone could committ the act; nor did it make any 
difference whether the robber was or was not taken while committing the robbery, 
but the action could not be brought against the heirs of the wrongdoer. (Tit. 2. pr. 
1.) It was not necessary that the thing taken should have been among the goods 
of the plaintiff. If it was taken from among his goods, that was enough ; and so 
even the depositary might bring this action, as could all those who could bring an 
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actio furti. (3.) The actio vi bonorwn raptorum only applied in case moveables 
were taken, but a constitution of Valentinian, Theodosius, and Arcadius provided 
that if moveables were taken, or immoveables seized on by force, the wrongdoer, 
if he was the owner, lost the property in the thing*; if he was not the owner, he 
had to give up the thing and to pay its value by way of penalty. (1.) 

Lbx Aquilia. —The lex Aquilia consisted of three heads, the second of which 
bad reference to acceptilatio , and it is only the first and third which bear on the 
subject of delicts. (Tit. 4. pr.) 

1 . The first head gave an action damni injuria* to the owner of a slave or any 
quadruped reckoned among cattle, i.e. horses, asses, swine, etc., but not dogs or 
wild animals (1), killed without right, but without reference to the intent of the 
wrongdoer. Was the person killing the slave in fault ? was the question asked. 
A soldier throwing a javelin in the camp, and accidently killing a slave, would not 
be liable, but if he was not in the camp he would be. (4.) A person cutting down 
a tree near a public path would be liable if he did not give warning, but not if he 
gave warning, supposing the tree fell on and killed a slave. If the tree was in the 
middle of a field, he would not be in fault, and therefore not liable, even though he 
gave no warning. (5.) Neglect or unskilful treatment on the part of a physician, 
leading to the death of a slave, would make the physician liable (6, 7), and a 
muleteer, killing a slave by his mules running away, would be liable if a stronger 
man could have held them in. (8.) 

The penalty was the greatest value of the slave or animal killed at any time 
within a year, not the actual value at the time of death, and, as the action was thus 
penal, it did not lie against the heirs of the wrongdoer. Interpretation of the law 
decided that in the greatest value was to be included all consequential loss, as if 
the slave, had he lived, could have entered on an inheritance for the owner; or if 
a set or pair of slaves or animals was spoiled by one perishing (10), and if the de¬ 
fendant denied his liability, the penalty was doubled. The owner, besides the 
action under the lex Aquilia, might also bring a criminal charge against the per¬ 
son who killed a slave. (11.) 

2 . The second head provided for every kind of damage (damnum) done wrong¬ 
fully to a slave, or any four-footed beast, including dogs and wild animals, or to 
goods, as by mixing anything that spoils wine or oil. (13.) But the penalty under 
this head was the greatest value of the thing, not within a year, but within thirty 
days. 

For a direct action to lie under either head of the lex Aquilia the injury must 
be done bodily by the wrongdoer to the body of the slave or thing injured. If it 
was not done bodily by the wrongdoer, if he only did something by which the 
body of the slave or thing was injured, as if he shut up a slave or animal, and let 
death come from starvation, then the praetor gave an actio utilis under the lex 
Aquilia . If the injury was done to the owner, not by the body of the wrongdoer, 
nor to the body of the slave or animal, as, e.g., if a person loosed the fetters of a 
slave to allow him to escape, the lex Aquilia did not apply at all, and the owner 
must have recourse to an actio in factum, by which he would obtain compensation 
according to the value of the thing to him, if there had been dolus or culpa, or 
the ordinary value if not. (16, note.) 

The utilis actio, under the lex Aquilia , was also given to persons having an in¬ 
terest less than ownership in the slave or animal, as to a possessor or a usufruc¬ 
tuary. 

The whole penalty could be recovered from each offender, if there was more 
than one. If the person injured could also bring, and brought, an action, under a 
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contract, for the injury, he could afterwards bring an action under the lex Aqjulia 
to recover the excess which that law would give him as a penalty beyond what he 
could recover on his contract. 

Besides damnwn factum the praetor took cognizance of damnum infectum , 
threatend damage, and forced the owner of the property from which damage was 
apprehended to give security against possible loss. (16, note.) 

Injuria. —This term, which may be applied to any wrongful act, or to any 
judgment given against law, has the special meaning of an outrage or affront, and 
it is in this sense that it is here used. (Tit. 4. pr.) It is the insult that is the gist 
of the offence. Examples of an injury in this sense are,’striking any one, gathering 
a crowd round him, falsely pretending that he is the insultor’s debtor, libelling him* 
soliciting chastity, etc. (I.) The paterfamilias , as himself insulted, might bring 
an action if any of those in his power was insulted; and often several persons 
might have the right of action at the same time ; as, if a married woman was in¬ 
sulted, while she and her husband were both in potestate* she, her own father, her 
husband, and her husband’s father all had a right of action, and, as the penalty 
was in proportion to the gravity of the insult, and this partly depended on the rank 
of the person insulted, the son, if of higher i*ank than his father, might obtain more 
by bringing the action, or having it brought in his name. (3.) It was only if the 
insult was atrox, very grave, as e.g. a severe flogging, that an injury to a slave 
was considered an injury to the master. (3.) If the slave, in such a case, belonged 
to several masters, the insult was taken to be done in proportion, not to their in¬ 
terests in the slave, but to their rank (4), and, except the contrary appeared, the 
insult was taken to be to the owner, not to the usufructuary, of a slave. (5.) If it 
is a freeman in the employ of another, who is injured, he alone can bring the action, 
unless the injury to him wah caused simply for the purpose of insulting the em¬ 
ployer. (6.) The old penalty was a limb for a limb, but the piretor substituted 
the penalty of allowing the pai*ties injured to fix the damages, subject to reduction 
by the judge. Regard was had to the rank of the person insulted, and to the 
class to which, in case it was to a slave that the injury was done, the slave belonged. 

(V.) 

Atrox injuria .—Besides injuria simple, we have to consider atrox injuria* or 
aggravated insult; the aggravation arising from the nature of the insult, the place 
where it was done, the rank or office of the insulted, or the part of the body 
affected, e.g. the eye. (9.) The consequences of the injuria being atrox were two. 

1. Persons, who could not otherwise, might bring the action, as (a) the owners of 
slaves; (b) freedmen against a patron ; (c) an emancipated son against his father. 

2. The damage was fixed by the praetor, and the judge could not reduce it. (9.) 

A criminal charge might also be brought for injuries, and persons of very 
high rank might bring such a charge by a procurator. (10.) Not only the actual 
wrongdoer, but any contriver of the injury, was liable to the actio injuriarum . 
(11.) But if the person injured showed no indignation at the time, or, though 
showing indignation, then took no steps to obtain reparation within a year, the 
action unless the stage of the litis contestatio had been reached, did not pass to 
the heirs of the person injured. (12.) 

Obligations quasi bx dklicto. —The remaining head of obligations is that of 
obligations arising from acts which, though not technically coming under the 
recognized heads of delicts, gave rise under the praetors to similar actions, i.e. to 
penal actions in factum not passing against the heirs. 

The instances given are, (a) when a judge has made a cause his own, i.e. has 
given a wrong sentence through favor or corruption or merely ignorance of law (e.g. 
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os condemned a defendant in a sum different from that fixed in the formula), he 
is liable to an amount to be fixed by the judge. (Tit. 5. pr.) (b) When anything 
has been thrown or poured down fi’ora an apartment, the occupier of the apart¬ 
ment is liable to an action that any one might bring for double the damage. If a 
freeman is killed thereby, there is a penalty of 50 aurei. If a freeman is only hurt 
thereby, compensation is given; his medical expenses and loss of employment 
being Considered. A person keeping anything suspended where there was a 
public way, likely to fall or do damage, was liable to a penalty of 10 aurei. It 
made not difference whether the occupier waB occupying by one title or another. 
(1.) But if the occupier was a JUiusfamilias, the father was not liable ; nor was 
he if the judex who made a cause his own was a JUiusfamilias. (2.) (c) The 
master of a ship, of an inn, or a stall, was held to an action for double the 
damages or loss caused by theft occurring thi-ough his servants in his shop or 
premises (3.) 


ACTIONS. 

We now come to the last division of the Institutes which treats of Actions, and, 
subordinately, of Exceptions and Interdicts. 

The mode in which the subject of actions (Tit. 6-12) is treated is this: The 
8 ixth Title discusses the different kinds of actions. The Seventh and Eighth dis¬ 
cuss actions to enforce obligations arising from contracts with, or delicts committed 
by, persons aleni juris , and the Ninth treats of injuries done by animals. Then 
in the Tenth the subject of bringing or defending actions through other persons, 
and in the Eleventh that of the securities to be given by the parties, is discussed; 
and lastly, in the Twelfth, the subject of the duration of the right to bring an 
actipn, and the question whether actions passed or did not pass to or against the 
heirs, are treated of. 

A summary is given, in the note to the introductory paragraph of Tit. 6, of 
the main divisions of actions under the formulary system. 

The first division of actions noticed in the Sixth Title is that of actions in rem and 
actions in personam. But it is mixed up with the second division according as actions 
came from the old civil law or were created by the praetor. The general word for 
a real action was vindication but this word was used in a special sense, as a civil, 
i.e. non^prcBtoriaTt, action for a corporeal thing. The general word for a personal 
action was condictio , but the word was used in a special sense, as a personal action, 
stricti juris . excluding bones fidei actions, actions ex delicto , and actions in factum 
(see note introductory paragraph.) (15.) Generally speaking, if a man claimed a 
thing as his own, he could not bring a pei*sonal action for the thing, but odiofurum 
a plaintiff could, although he had a real action, bring a condictio if a thing was 
stolen. (14.) 

The civil real actions noticed are five. 1. Vindication in the special sense of 
a claim for a corporeal thing. 2. Confessoria; 3. Negative^ actions to obtain or 
protect the enjoyment of servitudes. 4. Causa liberalise an actio prajudicicUis, to 
determine whether a person was or was not a freeman. 5. Petitio hereditatis. 
There are also five kinds of prestorian real actions noticed : actio PublicianOn quasi 
Publiciana. Pauliana, &lerviana, and quasi Serviana , and two praetorian kind of • 
actiones prajudicicdes are also noticed. The subject of personal actions is treated 
of in this part of the Title only by giving three examples of personal actions 
created by the praetor, de pecunia constitute^ de peculio, de jurqjurando. Further, 
there are certain actions which ai*e said to be mixtee , i.e. partly real and partly 
personal. 
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i. Civil Rbal Actions.— 1 . Vindication under which head may be noticed the 
characteristic of real actions, that the intcntio ran, JSi paret TUii ret* esse, if it 
appeal’s that Titius has a right against all the world, without the name of an 
alleged violator of that right being mentioned. (1.) 2. Actio confessoria, brought 
to enforce a servitude contested or impeded, and brought indifferently whether 
the claimant was or was not in the possession of the servitude. (2.) 3. Actio 
negativa, brought by the owner of a thing to regain an alleged right of exercising 
a servitude over that thing, although the owner was in possession, whereas, as a 
rule, real actions could not be brought by a possessor. The possessor of a servi¬ 
tude had a concurrent remedy in a prohibitory interdict, so far as concerned the 
actio confessoria, and a possessory interdict so far as concerned the actio negativa. 
(2.) 4. Actio prffjudicialis, a preliminary action to ascertain a fact, was an actio 
in rem, but only one such action, that to determine whether a man was or was not 
free, was civilis. This action, known as causa liberalise was originally carried on 
by a pei’son who, as assertor libertatis , claimed a slave as against a master, and 
liberty might be thrice asserted in this way, if on the two first occasions a de¬ 
cision was given for the master. Justinian allowed the slave himself to claim his 
liberty, and made the first decision final. (13.) 5. Petitio hereditatis , or a claim 
for an inheritance. This (contrary to what was the case with other actions in rent) 
was a boncB fidei action ; Justinian decided that dolus malus could be taken into 
consideration in it without any exception being pleaded. It had some affinity to a 
personal action, as (a) it could only be brought against two classes of persons, 
those possessing an inheritance pro herede, and those possessing pro possessore, 
(i.e. avowedly without title,) and (b) the plaintiff could recover by it moneys de¬ 
rived by the possessor from the inheritance, and could enforce by it debts due to 
the inheritance from debtors claiming to be heirs. (28.) 

ii. Praetorian Rbal Actions. —Five instances are given, the three first being 
fictitious actions, in Jus concept#, the two last being in factum. 1. Actio Publicl- 
ana, given to protect a person who, while the time of usucapion is running, loses 
the thing out of his possession, and to recover it is allowed to feign that his title 
by usucapion is complete. (4.) 2. Actio quasi PMiciana or Publiciana resets - 
soria, given to protect a person against whom the time of usucapion has run, while 
he was unable through absence or other legitimate cause to attend to his affairs, 
or if the possessor in whose favor the term was running was absent, and so the 
usucapion could not while running have been stopped by legal means. The praetor 
allowed the owner in such a case to rescind the usucapion and to claim the thing 
by feigning that the usucapion had not been perfected. (5.) 3. Actio Pavliana, 
given to rescind alienation of goods in defraud of creditors, (6.) 4. Actio Servi- 
ana, by which possession was obtained of the effects of a farmer, looked on as 
mortgaged in law, to recover the payment of rent. 5. Actio quasi Serviana, by 
which creditors generally, and not landlords only, obtained things mortgaged or 
pledged to them. (7.) Two instances are also given of prejudicial actions created 
by the pnetor (13): that to decide whether a pei’son is ingenuus or libertns , and 
that to decide whether a person is the son of his reputed father. (13.) 

Personal Actionb. —Three instances are given of personal actions created by 
the prsetor: 1. Be constituta pecunia, given to enforce a pact for the payment of 
a sum already due. Such a pact was advantageous to the creditor, if the thing 
due was owed by another person, or if the antecedent obligation was a natural one, 
or if the time during which an action on this antecedent obligation might be 
brought was on the point of expiring; and this action was by Justinian made per¬ 
petual and allowed to be brought whatever was the nature of the thing promised. 
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those qualities having previously belonged only to the actio receptitia, an action 
specially given to enforce an undertaking by an argentarius to pay what he owed. 
(8, 9.) 2. Be peculio , given to make patreqfamiliarwtn liable to the extent of the 
peculiwm of their sons in potestate and slaves, for the engagements of those sons 
and slaves. (10.) And, 3. De jurejurando, given to ascertain whether a party to a 
suit had, when challenged to do so, sworn that the facts on which he rested his 
claim or defence were true. (11.) 

Mixed Actions. —The actions families erciscundes, communi dividundo, and 
finium regundorum are said to be mixed, i.e. both real and personal, because 
although they were otherwise personal actions in form, yet by the addition of an 
adjudicatio things were adjudged to belong to the different parties. (20.) 

Before proceeding to notice the division of actions according to the latitude % 
given to the judge, the Institutes notice two subsidiary divisions. 

i. Penal Actions (many of which actions, as de albo coj'rupto , de parents aut 
patrons in jus vocato, and de in jus vocals vi exempts , were created by the praetor) 
(12) as distinguished from actions breught to get the thing only (rei persecutorics) 
and those in which both these objects were united ( mixtce ).—As a rule, all actions 
in rem or ex contractu were only rei persecutorics, except that when an actio de- 
ponti was brought against a person or his heir, if personally guilty of dolus mains, 
to whom things had been entrusted under the pressure of sudden calamity, such 
as lire or shipwreck, when the value of the things, and also as much again, was 
recoverable, and so the action was mixt.a . (17.) Actions arising from a delict 
always carried with them a penalty, and were simply penal in the case of theft, 
for then the value of the thing was recoverable by a separate action, or were 
mixtce, as in actions vi bonorum raptorum, and under the lex Aquilia , and for lega¬ 
cies given but hot duly paid to holy places, the value of the thing, and something 
more by way of penalty, being recoverable by such actions. (18,19.) 

ii. Actions differing according to the amount of the Condemnation. — 
This goes very nearly over the same ground as the previous division, i. Actions 
rei persecutoriCB , to get the thing due, were in simplum. (22.) ii. Actions (a) for 
non-manifest theft, (b) for damnum injuries under the Aquilian law, (c) for deposit 
when the deposit was denied, if it had been made under pressure of calamity, (d) 
for corrupting a slave and (e) for not paying a legacy given to a holy place, were 
in duplum. (23.) iii. An action given against a party who asked more than due, 
so that the officials of the court got a larger fee, was in triplum of the loss sus¬ 
tained by the payment of this fee, the amount properly expended being, however, 
included in the condemnatio in triplum. (24.) iv. Actions (a) for manifest thefts; 
(b) actions quod metus causa ; (c) actions for money paid to hire a man to bring a 
vexatious suit, or to induce a man to desist from a vexatious suit which he threat¬ 
ens to bring; and (d) actions brought against officers of the court guilty of unjust 
exaction, were in quadruplum. (25.) Two observations, however, have to be 
made. Of those actions which are said above to be given in duplwm, that under 
the lex Aquilia and that for deposit under pressure were only in duplum if the 
defendant denied his liability; and in the case of legacies given to holy places, if 
the defendant denies or will not pay until the magistrate makes an order that the 
action shall be brought. (26.) Secondly, the actio quod metus causa, given to a. 
person who had been threatened or coerced into doing anything, was only in qua - 
druplum if the defendant would not obey the preliminary order of the judge- 
( arbitrium ) and restore the thing. (27.) 

We now come to the division of actions according to the latitude of the judge* 
According to this division, actions are bones Jldei, stricti juris, or arbitrarics. 

42 
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1. Actions bonje fidbi.—I n certain praetorian actions, principally those 
arising out of bilateral contracts, the words ex bona fide or some equivalent words 
were added to quicquid oportet in the intentio. which was always uncertain, and 
then the judge had to take all equitable considerations into view in determining 
the liability of the defendant. The judge in boruB fidei actions took notice of dolus 
malus without an exccpti doli matt ; noticed customs and usages; took into account 
counter claims arising out of the same set of circumstances (30); provided for 
future liabilities arising ; and gave interest for the time the thing had been due. 
(28, note.) A list of actions bonds fidei is given (28): 1, Empti and venditi; 
2, loeati and conducti ; 3, negotiomm gestorum ; 4, mandati ; 5, depositi ; 6, pro 
8ocio; 7, tutelcs ; 8, commodati; 9, pignevatitia ; 10, families erciscundce; 11, 
communi dividundo ; 12, de cestimato; 13, ex permutatione ; 14, hereditatis petitio ; 
15, ex stipvlatu in exactions dotis. (29.) 

This last-mentioned action replaced a bones fidei action called rei uxorice, 
under which the husband had certain advantages when sued by his wife for the 
restitution of her dos. If the wife had stipulated for the restoration of the dowry 
to her, she could bring an action on the stipulation which, being stricti juris , did 
not afford the husband those advantages, the principal of which were, (a) that he 
had three years to make restitution of things qua numero , pondere mensurave 
constant ; (b) he had the beneficium competentiw ; (c) he could deduct the useful as 
well as the necessary expenses he had been to in the management of the other 
property (37); (d) the wife could not transmit the action to her heir ; (e) she could 
not ask for her dos. and also for any benefit by her husband’s testament. Justinian 
amalgamated the two actions, calling the new action ex stipulate although in fact 
no stipulation might have been made. But he made it bonds fidei , and the husband 
under it had a year for the restoration of all moveables, and he had the beneficiut* 
competently and could deduct necessary though not useful expenses; but he could 
recover the impensa utiles by a separate action. Justinian, on the other hand, 
gave the wife a tacit jus hypothecs on all the husband’s effects for her dos. but this 
was only available when she herself sued for her dowry. (29.) 

2. Actionks strict r juris, i.e. real actions and cofidictiones .—In these actions, 
dolus malus or counter claim could only be taken notice of, if pleaded by an excep¬ 
tion, and interest, except by express agieement, only ran from the litis contestation 
(28, note.) 

3. Actionbs arbitrarijb.—I n these actions the judge made a preliminary 
order on the defendant to do something, as to restore or exhibit a thing, or to pay 
a sum. If this order was not obeyed, then the defendant was to pay & sum fixed 
in the condemnatio so as to meet all the circumstances of the case. If the defend¬ 
ant falsely denied having the thing in his possession, or did not either obey the 
order or pay the sum fixed in the condemnatio , the manus militaris was employed 
by the direction of the judge to compel obedience. All real-actions were arbitru- 
ri<B, and the following personal actions, (a) quod metus causa ; (ft) de dolo malo ; 
(c) ad exhibendwn ; (d) de eo quod certo loco promissum est . (31.) 

The action de dolo malo , given when there was no other means of avoiding the 
consequences of dolus malus , was in simplum , carried infamy with the condemna¬ 
tion and had to be brought within a year. The actio de eo quod certo loco was an 
action brought by a creditor against a debtor who, having promised and failed to 
pay in a particular place, was not to be found, and so could not be sued there, and 
the judge allowed the creditor in this case to sue elsewhere without risk of plus- 
pet itio. But the debtor had this advantage : he was given the option of paying oi 
giving security for paying what was due in the right place under an arbiiriutn . 
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and then if he did not obey the artoibriwm, he was condemned in an amount in 
which the benefit it would have been to him to pay in the place named was taken 
into consideration. (31.) 

It was the business of the judge to make the condemnatio in the formulary 
system for a sum certain, and under the judicia extraordinaria for a thing certain 
or a sum certain (32), and this leads us to consider three special matters which 
affected the result of the action. 1. Pluspetitio. 2. Beneficium oompetenti(£. 
3. Compensatio. 

1. Plus-petttio. —Under the formulary system, if the plaintiff asked in the 
intentio of an actio stricti juris for a thing certain, and asked for more than he 
was entitled to, he could not succeed in the action at all, and the claimant being 
barred by the novation operated by the litis co?Uestatio, he had no further remedy, 
unless.the piwtor chose to give him a restitutio in integrum-, which was granted 
as a matter of course to plaintiffs under 25 years, but to persons over that age 
only if the mistake had been such as a most careful man might have made: as if 
a legatee had asked for his whole legacy, and then codicils had been discovered by 
which he lost part or had to share with others. A plaintiff might ask too much in 
four ways: 1, re, in regard to the thing asked for, as if when ten aurei were due 
he asked for twenty, or if when part was due he asked for the whole: 2, tempore, 
in regard to time, as if he asked before the day of payment or before the fulfil¬ 
ment of a condition; 3, loco , in regard to place, as if a creditor sues at Rome for 
what is due at Ephesus, thus depriving the debtor of any advantages he might 
have from goods being cheaper or interest lower at Ephesus. But if the debtor 
absented himself from the place named, the creditor had the actio arbitraria 
de eo quod certo loco mentioned above; 4, genere, in regard to the circum¬ 
stances of the contract, as if when the debtor promised to give either one thing or 
another, the creditor sued depriving him of the choice. It made no difference* 
even if the thing he asked for was of less value than the other thing. (33.) 

If too much was stated in the demonstratio, the plaintiff was not prejudiced, 
and if too much was asked for in the condemnatio, the defendant could get the 
formula rectified. 

Under the later emperors, the effects of a plus-petitio, i.e. any excess in the 
libeUus conventionis, were changed, the plaintiff being no longer shut out from his 
legal remedy, but being punished for his mistake. If the plus-petitio was tempore, 
the plaintiff was, under a constitution of Zeno, obliged to wait double the time he 
ought to have waited and to reimburse the defendant all expenses for his loss 
through the action having been improperly brought. If the plus-petitio was in 
any other way, Justinian made the plaintiff pay three times the amount of loss 
sustained by the defendant through the action having been improperly brought. 
(33.) 

If the plaintiff claimed in the intentio less than was due, he could under the 
formulary system bring another action for the surplus when another prsetor came 
into office. Zeno allowed the judex to add the surplus in condemning the defend¬ 
ant. (34.) If the plaintiff asked for one thing when another was due, he could, 
under the formulary system, bring another actio for the right thing, and, under 
Justinian, he could have the mistake corrected. (35.) 

In certain actions which may be made a sixth division of actions, the defend¬ 
ant was condemned in less than was due to him. 1. In the actio de peculio a 
paterfamilias could only be condemned in the amount of the peculium of his son 
or slave. (36.) 2. In certain actions the defendant had the bbnbficium oompb- 
tbotls, i.e. he was only condemned in so far as he could pay without being 
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reduced to destitution. The instances given are, (a) the husband in a suit brought 
by his wife to get her back her dos (37); (b) a parent sued by a child; (c) a 
patron sued by a Ubertw ; (d) one partner sued by another; (e) a donor sued for 
his gift (38); (/) a debtor who has made a cessio bonorum sued by his creditors 
after he has subsequently acquired property. (40.) We may add a brother 
sued by a brother, and all cases, except delicts, when one of two married persons 
is sued by the other. In all these cases, if the debtor could subsequently pay in 
full, without being reduced to destitution, he had to do so; and in the estimation 
of what he could pay, his assets only, without deduction for debts, were looked 
to, except in the one case of the donor, who might deduct his debts. 

Comprxsatio. —In bona? fidei actions, the judge, without any exception being 
pleaded, set off any debt due from the defendant to the plaintiff from the same 
set of circumstances (ex eadem re). In actions stricti juris , the plaintiff could be 
repelled by an exeeptio doli mali, if he asked for what was due without having 
taken into consideration what he owed. It is uncertain whether the exception 
stopped the action altogether, or whether the plaintiff only recovered any surplus 
due to him. An argentarius who sued a customer without giving credit for what 
was due of the same kind, as money or wine, (in eadem re), was guilty of a plus- 
petitio under the formulary system and failed altogether in his action. A bonorum 
emptor had also, in suing a debtor of the insolvent, to deduct what was due from 
the insolvent to that debtor; but as the deduetio was inserted in the condemnation 
not, as compensation in the case of the argentarius , in the intentio, the risk of 
plus-petitio was not run. Deduetio varied also from compensation as it included 
debts of thingB of different kinds and debts not yet due. Bxcept, perhaps, in this 
case of the argentarius , the two debts did not extinguish each other, until Justinian 
made them so operate, ipso jure, and under Justinian it no longer made any differ¬ 
ence whether the two debts wei*e due from the same set of circumstances, or 
whether things of the same kind were payable, but the defendant’s claim was to 
be a causa liquida, i.e. clearly ascertainable. (39.) Justinian allowed no set-off 
to an action of deposit. (30.) 

The subject next treated is that of the responsibility of dondni and patreqfa- 
miliarum for the contracts or delicts of those in their power. What is said is, 
however, chiefly devoted to the contracts and delicts of slaves; what is to be 
said as to slaves being, with some slight exceptions, applicable to sons in potestate. 
(Tit. 7. pr.) 

1. Contracts of persons alibni juris. —If the slave was merely the instru¬ 
ment of the master, merely received, e.g., pieces of money made in payment, this 
was not a contract of a person alieni juris at all. (1, note.) The cases in which the 
slave did contract may be grouped under four heads. 

1. The slave contracts under the direction of the master. —Here the pnetor 
gives an action quod jussu against the master for the whole of the debt. (1.) 

2. The slave contracts as an exerdtor or institor .—The master sets the slave 
up as the master of a vessel, or the keeper of a shop, or the conductor of any 
business. The master thus authorizes the slave to do all things necessary for his 
master. Here the pnetor gives an actio exercitoria or institoria against the master 
for the whole of the debt. (2.) 

3. The slave trades with his peculium to the knowledge of the master .—If 
debts are to be satisfied and the master is a creditor of the slave, the peculium and 
its proceeds are to be divided pi*oportionately between him and the other credi¬ 
tors. The master makes the division, and if he does not make it fairly, any 
creditor prejudiced has an actio tributoria against him. (3.) 
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4. The slave contracts without the direction or authorization of the master .— 
Here an action is given ngainst the master, not for the whole debt, but, 1, so far 
as he has profited by what the slave has expended, and, 2, to the extent of the 
slave's peculium. The action is de peculio et in rent verso , and the condemnation 
is double ; the judge first taking into account the profitable outlay, and then the 
peculium : but from the peculium is first deducted what the slave owes the master 
or any one in his power; unless, indeed, he owes it to a vicarius , who is part of 
the peculium, for deduction would then be useless. (4.) 

The actio exercitoria or institoria must always be better for the creditor than 
that de peculio et in rem verso ; for in the former action the master is bound for the 
whole debt. But the actio tributoria may be sometimes more favorable than 
that de peculio, sometimes less so to the creditor, and he must judge which he will 
bring. In the actio tributoria the creditor gains by thero being no deduction 
made from the peculium of that which is due to the master. On the other hand, 
the actio de peculio affects the whole peculium, while the actio tributoria only 
affects that part of it engaged in trade. (5.) 

'What is said .of the slave may be nearly, but not quite, said of the son in 
power. Thero are three points of difference to be noticed. 1. A father was bound 
to the extent of the son’s peculium by the son’s becoming a fidejussor. 2. The 
filiusfa/milias could be sued civilly, and if he was condemned to pay, an actio 
judicati could be brought against the father to the extent of the son’s peculium. 
There was no corresponding liability in either of these cases as to the slave. (6.) 
3 . By the senatus-consziltum Macedonanum , prohibiting money to be lent to 
childron or grandchildren of either sex in potestate, an action was refused for 
money so lent against the child, either while in potestate or become sui juris , and 
against the paterfamilias. If thero was any doubt as to the facts, the action 
was permitted, and the senatus-consultum allowed on the ground of an excep¬ 
tion. (7.) 

The actions above mentioned, quod jussu, exercitoria , and de peculio, were 
not properly separate actions. They were rather modifications of the praetorian 
actions under which, according to the nature of the contract, the master was sued. 
In the process of time the praetors permitted not only praetorian actions, but con- 
dictions to be brought against the master or father, where, had he contracted him¬ 
self, a condiction would have been the appropriate remedy. (8.) 

ii. Dblicts of persons alibni juris.—A master could be sued under the 
praetorian or civil law, according to the origin of the actio (Tit. 8. pr.), for the 
delicts ( noxia ) of the slave, but he had the choice of paying the penalty, or giving 
up the wrongdoer ( noxa ), (1), to the person injured (Tit. 8. pr. 2), before or after 
the litis ccmtestatio, (the action being arbitraria, i.e. to give the slave up or pay) 
(Tit. 8. pr.); and the slave, if given up, became the property of the person injured, 
unless he could procure money to pay the penalty, and then he became free, even 
if his new master would have preferred to keep him. (3.) The action always 
followed the person of the delinquent and was brought against his master for the 
time being, or, if he was manumitted against the slave; and so if a freeman be¬ 
came a slave after having committed a delict, the action was against his master. 
(5.) The master had no action against his slave for a delict, nor the slave any 
action against his master for injury, nor did any right of action arise subsequently, 
though the slave was transferred to another master or became free; and if a slave 
who had committed a delict became the property of the person injured, the right 
of action was extinguished. (6.) In old times children in potestate might be 
abandoned like slaves if they committed delicts. In later times this was consid- 
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ered barbarous. The son could be sued for the delict, and then an action judicati 
brought against the father to the extent of the son's peculium . 

Paupcries. —By the Twelve Tables when an animal ( quadrwpes , extended by 
interpretation to all animals) of vicious habits did harm (pmtperie*), the owner 
might, instead of paying for the damage, deliver up the animal (TO. 9. pr.) If an 
animal of tierce nature, such as a bear, was kept where there was a public way, 
got loose and did injury, then, if it was a fi*eeman that was injured, the amount 
of the condemnation was left to the discretion of the judge ; if a slave or anything 
else was injured, the condemnation was for double the damage done.(l.) 

A delict might consist really of two offences, and then a separate action lay for 
each; or it might come under two heads of delict, and then, although an action 
lay under each head, the plaintiff could only recover in the second anything which 
under that action happened to be recoverable beyond what he had recovered in 
the first. (1, note.) 

The discussion of the heads of actions is now interrupted to notice two points 
of procedure. 

Representation is Suits. —Under the old law one man could not sue in the 
name of another. To this rule there were exceptions in the cases of, 1, an actio 
pupiUaris; % an assertio libertatis ; 3, actions breught by tutors for their pupils. 
4. Th e lex Hostilia permitted an aotiofurti to be brought in the names of (a) per¬ 
sons in captivity; (b) persona absent in the service of the State; (c) those in the 
tutela of such persons. (Tit. 10. pr.) Subsequently this rule was relaxed and a 
person was allowed to appear in a suit; as (1) a cognitor; (2) a procurator. The 
cognitor had to be appointed formally and in the presence of the adversary. 
When sentence was given, the actio judicati lay against, not the cogn&tor, but the 
party to the suit. The procurator, whose introduction was of a later date, was 
appointed by simple mandate and without communication with the adversary, and 
originally acted in bis own name, giving security that the party in the suit for 
whom he was acting would ratify what he did, and if he was acting for the defend¬ 
ant, that the sentence should be carried out. A person desirous of representing 
another might be admitted to act as negotiorum gestor, although he could not show 
his mandate, if he gave security. The actio judicati was given for or against the 
procurator. At a later period, if the mandate was clearly proved, the procurator 
was considered to represent his principal; and this was extended to the case of a 
negotiorum gestor, who, acting at first without authority, afterwaids showed that 
his principal ratified his action. The actio judicati was then given for or against 
the principal, and the procurator was in the position of the cognitor (Tit. 10. pr. 
note), only that the mode of his appointment was not necessarily formal, or made 
in the presence of the adversary. (1.) The tutor or curator represented the pupil 
or adolescent to, or against, whom the actio judicati was given, unless the tutor or 
curator had intervened unnecessarily when it was given to or against him. (2.) 

Giving security . —There were certain securities exacted fi-om the parties to 
suits or their representatives. Considerable changes in this respect were made by 
Justinian. We have to consider, 1, whether the action was real or personal; 2, 
whether the party appeared personally or by a representative; 3, the law before 
and after Justinian. (Tit. 11. pr.) 

ii. (A) The action is in rein. 

(a) The plaintiff had to give no security. The procurator of the plaintiff, 
while still looked on as a simple mandatary, had to give security, rem ratam domi - 
num (the party was termed dominus litis) habiturum , i.e. that the plaintiff would 
not bring another action in his own name. The cognitor and the procurator, when 
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the procurator came to be looked on as & mere representative, had to give no 
security. The tutor or curator had to give security, rem ratam dominwm habitu- 
rum, but this security was as regards these persons, often dispensed with, when 
they were plaintiffs. 

(b) The defendant had to give the cautio judicature solvi , that he would either 
restore the thing or pay its value (litis astimatio.) If he did not give this security, 
the plaintiff, if willing to give it, was put by an interdict in possession of the thing. 
The judicatum solvi contained three clauses: 1, de re judicata, that the thing 
should be given up or its value paid; 2 , de re defendenda , that the defendant 
would appear and receive the sentence of the judge; 3, de dolo inalo, that there 
should be no dolus reatus , e.g. the thing should not be restored in a deteriorated 
condition. The defendant as well as his surety gave the cautio judicature solvi in 
order that the plaintiff might have the easy remedy of suing on a stipulation. 
Naturally, as the defendant had to give this cautio , his representative had. 

(B) The action is in personam. 

(a) As to the plaintiff the rules are the same as when the action is in rem. 

(b) The defendant, appearing personally, had not, except in some exceptional 
cases, to give the caution judicatum solvi. If he appealed by a cognitor , the de* 
fendant had to give the judicatum solvi on behalf of the cognitor. If he appeared 
by a procurator, the procurator, while still a mandatary, had himself to give the 
judicatum solvi. 

iii. Under Justinian. —There was, under Justinian, no difference whether the 
action was real or personal. The plaintiff appearing personally bad to give no se¬ 
curity. The defendant appearing personally, had not, in either a real or a personal 
action, to give the judicatum solvi ; but, in both, he had to engage pro re defend- 
enda, that is, he was bound by the second clause of th & judicature solvi, viz., that 
he would appear and receive the sentence of the judge, but not by the first or 
third. If, however, he was a vir itlnstris, , it was enough that he engaged to do 
this by oath, cautio juratoria, or even by a simple premise. (2.) 

If the plaintiff appeared by a precurator, whose mandate was registered 
officially, or given by the plaintiff personally before the judge, the procurator had 
to give no security. If the plaintiff appeared by a procurator not so appointed, 
the procurator had to give security rem ratam dominum habitwrum: and this rule 
applied to tutors and curators. (3.) 

If the defendant appeared by a procurator, whom he appointed personally 
before the judge, the procurator had not to give security, but the defendant had 
to bind himself, on behalf of the procurator, to all the three clauses of the judi¬ 
catum solvi. If he appeared by a procurator, not appointed before the judge, 
both the procui-ator and the defendant, as fidejussor of the procurator, had to give 
the judicatum solvi , with all its three clauses made binding on each. The defend¬ 
ant further, whether the procurator was appointed before the judge or not, had, 
as a guarantee for the judicature solvi, to subject all his property to a hypothec. 
This obligation passed to his heirs, and he had also to give security that he himself 
would appear personally to receive the sentence of the judge. (4.) 

If the defendant did not appear, but some one volunteered to defend the ac¬ 
tion for him, this was allowed, if this voluntary dqfensor gave security judicatum 
solvi. (5.) 

The subject of actions is resumed, and concluded by noticing two more dis¬ 
tinctions. 

1. Aotiohbs pbrfktu 2 B, tbmporalBS. — Actions differed in the time during 
which they could be brought. Actions arising from the law, ora senatus-consultum, 
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or cons’itutions, were perpetucs, i.e. coaid be brought without limit of 1 time, until 
Theodosius II. imposed a general limit of thirty years on all actions real or per¬ 
sonal, a limit subsequently, in some few exceptional instances, as in that of actions 
on hypothec, extended to forty years. Praetorian actions were annual, i.e. mast 
be brought before the close of an annus utilis from the time when they could first 
have been brought. To this, however, there were so many exceptions that we 
may say that praetorian actions also were perpetuus , except when they were <penal 
(the actio furti manifest! being, however, perpetual), or when they were for the 
value of the thing, but were in opposition to, not in extension of, the civil law, 
like the Publiciana rescissoria . (Tit. 12. pr.) 

Actions passing to or against the heir.— It is only penal actions that are to 
be noticed, as all other actions passed to and against the heir. Penal actions do 
not pass against the heirs of the wrongdoer, except to make them account for any 
benefit they may have derived from the delict. But penal actions do pass to the 
heir of the pei-son injured, except in such cases as that of injuriarum (personal in¬ 
sult). After the litis contestation however, all penal actions pass both to and 
against the heir. (1.) 

Finally, it may be remarked that all actions are absolutorice, that is, if after 
the proceedings have commenced, the formula has been given, or an equivalent 
stage reached, the defendant satisfies the plaintiff, the judge must absolve the de¬ 
fendant, and need not go on in any case to give sentence. (2.) 

Exceptions. —If the plaintiffs action is well founded, but there is any reason 
why it is unjust that it should be effective against the defendant, he can avoid its 
effect by the introduction of an exception, allowed by some particular law, or by 
the praetor (Tit. 13. 7), into the formula, while the formulary system lasted. In 
actions bones jidei it was not necessary that the exception should be pleaded, os 
the judex took cognizance of all matters that would form the groundwork of an 
exception. In other actions, actiones str cti juris, in factum , arbitration including 
actions inrem (Tit. 13. 4), and penal, the exception had to be pleaded, and the de¬ 
fendant had to prove it, just as the plaintiff had to preve his case. Under Justin¬ 
ian an exception meant any defence other than a denial of the subsistence of the 
alleged right of action. (Tit. 13. pr.) 

The following instances of exceptions are given, and are all supposed to be 
pleaded to an action ex stipulatu . 1. Error. A mistake not as to the subject of 
the stipulation, but as to some fact which was not known to the defendant, and 
which, if known, would have prevented his promising; 2, metus causa, a general 
exception, fear caused by any one; 3, doli mail, the bad faith of the plaintiff him¬ 
self, either when the obligation was formed or subsequently; 4, in factum (1), 
that is, the pnetor merely stated a circumstance which, if established, was to bar 
the action of such exceptions. The following examples are given:—(a) pecunio 
non numerates, when a person agreeing to lend money, and stipulating for its repay¬ 
ment, does not really pay it. Here the plaintiff had to prove that he had really 
paid the money, but the exception could only be pleaded within five years, before 
Justinian, and two years under Justinian (2); (b) pacti conventi, when the plaintiff 
has agreed not to demand payment, but the contract, as being verbis or re, could 
still be sued on (3); (c) juris-jurandi, when, the plaintiff having challenged the 
defendant, and the defendant having denied his liability, the plaintiff went on with 
the action. (4.) The exceptio doli mail covered all cases of exceptions in factum, 
and might be pleaded in lieu of them, except that as its being found true carried 
infamy with it, the magistrate would not allow it to be employed when the plaintiff 
was a patron or ascendant (1, note); 5, rex judicates , that judgment had already 
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been given in the matter, it being necessary that there should have been in the 
former action the same subject matter of litigation, the same quantity, the same 
right, the same ground of action, the same parties. If the former action was a 
judicium legitimum in personam, the right of action was extinguished, and no ex¬ 
ception was necessary. If it was a judicium leffitimum in rem, or in factum , or 
was a judicium imperio continent, the right of action not being extinguished by 
novation, the exceptio rei judicatce was necessary to stop the second action. Under 
Justinian the exception was in every case necessary. Gaius also mentions the 
exceptio rei in judicium deduct ffi, i.e. that the case was virtually before the tribunals, 
or that, after the litis contestatio, the time within which sentence was obliged to 
be given had passed without its being given, which was a stop to all further pro¬ 
ceedings. (5.) 

Exceptions perpetucs , temporaries , peremptorice , dilatoricB . 

Exceptions were either perpetuce, i. e. could be used by the defendant without 
restriction of time, or temporales, i. e. were subject to such a restriction ; and they 
were peremptoricc, i. e. put an end to the litigation, or dilatoricB, i. e. only stopped 
it for a time. (8.) Perpetual exceptions were always peremptory; as instances 
are given the exceptions doli inali , metus causa , and pacti conventi, if the agree¬ 
ment has been that no demand shall be at any time made. Temporary exceptions 
were always dilatory. As an instance is given that of pacti conventi, when the 
agreement has been that no demand shall be made during a given time, e. g. five 
years. t If he sued before the five years had elapsed, the plaintiff might be repelled 
by an exceptio . Previously, if the plaintiff was thus repelled, he was guilty of plus- 
petitio in regard of time, and could take no further proceedings. Under a consti¬ 
tution of Zeno, the plaintiff suing prematurely had to wait twice as long as he 
ought to have waited, and he must reimburse the defendant for all losses sustained 
through the demand being premature. (10.) As another instance, Gaius gives that 
of a plaintiff suing under the same prectorship for another part of a thing (10), for 
one part of which he had already sued. Some dilatory exceptions have regard, 
not to the thing sued for, but to the person, as when objection was taken to a pro¬ 
curator. that he or she was a soldier or a woman, as neither could act as procura¬ 
tor, or that he was an improper person, as having been stamped with infamy; but 
Justinian did away with exceptions on this last ground. (11.) 

Prescriptions, —Gaius notices prescriptions after noticing exceptions, i. e. lim¬ 
itations of the action entered on behalf of the plaintiff, as, for example, to confine 
the action to so much of the plaintiff's right as had produced an existing liability, 
or for the defendant, as the pnBscriptio longi temporis ; but pi a escriptions for the 
defendant had already, in the time of Gaius, been classed among exceptions. (11, 
note.) 

Replications.— There might be an exception to an exception, i. e. there might 
be grounds on which the exception, although founded on fact, could not be allowed 
to operate, as if an agreement had been made not to sue, and then this agreement 
had been rescinded. In this case a replication that the agreement had been 
rescinded, would be inserted, to do away with the effect of the exceptio pacti con¬ 
venti (Tit. 14. pr.), and so there might be a duplicatio (1) to a replicatio, and there 
might be even, if necessary, a triplicatio. (2.) 

Exceptions may be divided into rei cokcerentes , affecting the rights to claim, 
and personCS cokcerentes , protecting the debtor personally, as the exceptio pacti 
conventi . As a general rule, the fidejussores of the defendant could use all the 
exceptions the defendant could use ; but this was not universally true of exception es 
cokcerentes personce. For a debtor who had made a cessio bonorwm was protected 
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from the actions of bis creditors by the exception nisi cesserit lonis; but his Jide- 
jussores could not use this exception, as the very object of their suretyship was to 
guard against the debtor not being able to pay. (4.) 

Interdicts.— We now come to what was often a preliminary step under the 
praetorian system to the commencement of one kind of actions, those that regarded 
possession and quas\ -possession, i. e. the possession of servitudes. The prator 
issued an interdict or decree regulating possession, and -then, if the facts on which 
the applicant relied were contested by the other party, the praetor threw the 
decree into the shape of an action to be decided accouling to the real facts. Prob¬ 
ably the praetor interfered by interdict to protect and determine possession before 
he gave actions to try the right to possession, and not improbably the interests 
arising out of the possession of the ager publicus may have first suggested the 
praetorian intervention by interdicts. Gradually the action was regarded as the 
point of real importance, although as the granting of the action depended on the 
rules as to interdicts, the study of these rules preserved its importance. By the 
time of Justinian intei-dicts had become totally obsolete, and all questions as to 
possession were determined by actions without recourse being had to the prelimi¬ 
nary step of interdicts. 

The interdict was issued by the magisterial authority of the praetor, and inter¬ 
dicts always bore traces of their origin in two ways. 1. First issued as special 
edicts to meet special cases, they were afterwaids issued under standing regula¬ 
tions incorporated in the praetorian edict, but they were always, perhaps, theoreti¬ 
cally, grounded on infractions of public order, and the time in which most possessory 
interdicts had to be applied for (one year) connects them with the law of delicts. 
2. They were all, directly or indirectly, connected with possession, with keeping 
things as they ought to be. 

They were of three main kinds:—(a) Prohibitory, (b) Restitutory, and (c) 
Exhibitory. By the first the praetor ordered something not to be done which 
infringed the use of something public, as a read, or of something which, for the 
sake of public order, he protected, as the right of possession of individuals. By 
the second the praetor ordered things to be put into the state they were in before 
something wrong had been done, as, e.g., buildings to be demolished, which 
impeded the use of a public river or its banks; or possession to be {given or 
restored to the right person. By the third the praetor ordered the thing or person, 
if it was a person that formed the subject of contest, to be produced by the person 
who had got hold of it, so that the claimant might not be prejudiced by the thing 
being concealed. 

Gaius understood interdicere as • to prohibit,* and says that prohibitory inter¬ 
dicts alone ought strictly, to be called interdicts, and interdicts of the other kinds 
ought to be called deer eta. Justinian says all may be called interdicts, as he con¬ 
siders interdicere to mean to pronounce between two parties. (Tit. 15. pr. note.) 

If the interdict was prohibitory, the parties in the time of Gaius bound them¬ 
selves by a wager, in a sum to be paid by the losing party in the action. If the 
interdict was restitutory or exhibitory, the action was arbitraria, and the Judex 
issued his preliminary order against the party concerned, and, in the event of its 
not being obeyed, gave a condemnatio quanti ea res erat. (8, note.) 

Those inteixlicts, which distinctly referred to the possessory rights of private 
persons, were given to acquire, to retain, or to recover possession, those to retain 
possession being prohibitory, and those to acquire or to restore being restitu¬ 
tory. (2.) 

1. Adipiscendw possession is causa.— The chief interdict under this head was 


Digitized by Google 



BOOK IV. 


0 


607 


that known as quorum bonorttm, given to secure the possession to those whom the 
praetor, contrary to the rules of civil law, treated as having a right to an inheritance. 
It was given against two classes of persons: (a) persons possessing pro herede, 

i.e., thinking themselves to be the real heire; (b) persons possessing pro posses¬ 
sore ( prwdones), i. e. f persons merely possessing without any claim of title. It was 
given against both classes, even if the term of usucapion had run in their favor, 
and also against them if they had through their own dolus mains ceased to pos¬ 
sess. (3.) 

This interdict was never given except to a person getting possession for the 
first time, so that restituas, the word in the formula, must be used (as well as the 
term restitutoi*y applied to interdicts) in a very wide sense. (3.) 

Under this head was also given the interdictvm jSalviavwm , by which an 
owner of a rural estate got possession of the goods of the occupier (and probably 
even if they had passed into third hands) in case of non-payment of rent. This 
intei'dict was a step historically to the actio tierviana. (3.) 

2. Retinendcp possession^ causa. —The two main interdicts under this head 
were those fUi possidetis and utruli possidetis 9 the former applying to immove¬ 
ables and the latter to moveables. The object of these intei’dicts was to deter¬ 
mine which of tv o disputants as o ownership was entitled to the possession, and 
to have this point determined in his favor was of great advantage to a disputant, 
as he remained in possession if his adversary failed to show he was the real owner. 
The inteitiict uti possidetis had to be applied for within a year after the possession 
had been in any way threatened. Previously to Justinian the intei'dict utrvbi 
possidetis was given to that disputant who himself, or by any one through whom 
he claimed, had been in possession during the greater pari of the preceding year. 
Under Jnstinian possession was confirmed to the person in possession at the time 
of the litis contestatio, provided (which had always been a condition as to both 
interdicts) that he had not obtained his possession as against his adversary, clam, 
vi, or precario, the last term meaning by permission of the adversary. (4.) 

Only persons having civilis possessio or naturdlis possessio with the animus of 
interownership could obtain these edicts. Persons simply in possessions, detaining 
the thing withont the animus possidendi, could not obtain them, but the person on 
behalf of whom such persons wei'e in possessions, possessed through them: thus 
the owner possessed through the tenant, or the deposit or through the depositary, 
or the lender through the borrower. Without the animus there can be no inter¬ 
dictory possession, but if a person has the animus he need not always have the 
corporeal detention, as, for example, if a man uses in the season an Alpine pasture 
and leaves it when the season is over with the intention of returning to it, he still 
possesses it. (5.) 

3. Mecuperandce possessions causa. main interdict under this head was 
that unde vi . Here, there having been an illegal use of violence, the wrongdoer 
had to restore possession, although the person to whom he restored it had himself 
got it from him clam, vi, or precario . In the days of the Republic there had been 
a distinction according to the kind of violence used. If the violence had been 
ordinary ( quotidiana) the possession would only be restored if it had not been 
obtained by the applicant clam, vi, or precario, and the application must be made 
within a year. If the violence had been armata, the possession was restored, 
although obtained vt, clam, or precario, and there was no limit as to the time for 
asking for the interdict. This distinction, however, had become obsolete befoi-e 
the time when the formula of the interdict was shaped as it is found in the Digest. 

The intei'dict unde vi only applied to immoveables. But by a constitution of 
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a d. 389 it was provided that any one who seized on anything with violence should 
loee the ownership if it was his, or give it up, and also pay its value, if it was not. 
This constitution applied to moveables as well as immoveables. (6.) 

Previously to this constitution, possession of moveables had been rec over ed by 
the interdict utrubi, and both this and the edict tUi may be looked on as a means 
of recovering as well as of retaining possession. But the employment of the inter¬ 
dict unde vi had, as compared with that uti possidetis, the following advantages: 
(a) it could be used when a third person was in possession ; (6) it gave the fructus 
from the time of ejectment, not that of the commencement of proceedings; (c) it 
was given although the possession had been obtained as against the adversary vi, 
dam, or precario ; (d) it included moveables on the estate. (6, note.) 

Simple, double Interdicts. —The interdicts tUi possidetis and tttrmbi may he 
said to be double, i.e. each party is at once plaintiff *nd defendant, as opposed to 
other interdicts, where one party claims and the other defends. (7.) 

Two points with regard to the proceedings in actions remain to be noticed: 1, 
the checks on reckless litigation ; 2, the duty of the judge. 

1. Checks ov reckless Litigation.— A summary is given at page 488, of the 
checks on reckless bringing or defending actions in the time of Gains. Under Jus¬ 
tinian, both parties were obliged to swear, the plaintiff de calumnia , that he was 
not bringing an action vexatiously or without cause, the defendant, that it was 
from a belief in the justness of his cause that he resisted the demand of the plain¬ 
tiff ; and the advocates of both parties had also to take an oath. The plaintiff was 
liable to pay damages and costs. (Hi. 16. 1.) 

The defendant was resti-ained (a) by the action sometimes being in dnplum 
(the Institutes add in triplum, but no instances are known) when there was a de¬ 
nial on the part of the defendant, as in cases of damni injuria and legacies left to 
holy places; ( b) by the action being for more than the single value, as in the 
case of theft (1); (c) by infamy, which attends condemnation in an action tuteUe, 
mandati or depojnti if direct, and pro socio (which is direct for both parties), and 
which attends not only condemnatio, but an agreement to commit the offence, in 
Actions furti, vi, bonorum raptorum, injuriarum and de dolo. (2.) 

The first step in an action vocatio in jus , the summons to the defendant to 
appear before the magistrate. Children and freedmen, however, cannot summon 
ascendants, patrons and their children, and ascendants of patrons, without having 
first received the permission of the prator. If they act without this permission, 
they are liable to a fine of fifty aurei. (3.) 

2. The Office of the Judge.— The Institutes first lay down the general duty 
of the Judge, which is to judge according to the law, the constitutions of custo¬ 
mary usage. (Tit. 17. pr.) If the Judge gave a sentence wrong on the face of it, 
or fixed the condemnation below what the pretor had fixed it, the sentence was 
void, and no appeal was necessary. If the judge was merely wrong as on mere 
questions of fact, an appeal had to be brought within two days (or, if the defend¬ 
ant had appeared by a procurator, thi-ee days), enlarged by Justinian to ten days. 
An appeal lay to the praetor, and from him to the senate, or, in later times, to the 
emperor’s council, and lastly to the emperor. 

Secondly, the Institutes point out what judgment ought to be given in certain 
actions: 

(а) In a noxal action the judge ought to state the condemnation by ordering a 
sum to be paid, or the noxa abandoned. (2.) 

(б) In a real action, if he determines against the claimant, he ought to absolve 
the possessor; if against the possessor, he ought to order the thing and its fruits 
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to he given up, and, after the time of Hadrian, all the fruits consumed had to be 
accounted for, whether the possession was bona fide or mala fide, if the thing* pos¬ 
sessed was an inheritance. Before Hadrian as to inheritance, and before and aftei 
his time as to single objects, the rule was that a bona fide possessor had to account 
for fruits after the bringing of the action, the mala fide possessor for all. If the 
possessor showed that he could not give up the possession at once, he obtained a 
delay on giving security to give up within a time allowed him. 

(c) In an action ad exhibendum the defendant must exhibit the thing and 
everything derived from it, as e.g. the fruits, since the biinging the action; nor 
will usucapion accomplished subsequently avail him. If he himself states that he 
cannot exhibit at once, he can obtain a delay on giving security, but if he neither 
exhibits nor gives security, he is to be condemned in an amount representing the 
interest of the plaintiff in having the thing exhibited at once. 

(d, e,/) In the actions familial erciscundoe, communi dividundo , and fiinium 
regundorum the judge ought, if he gives one more than another, and one thus 
receives more than another, to make this favoi*ed person pay a pecuniary equivalent. 
(4, 5, 6.) In the action finium regundorum, a person ought to be condemned who 
has destroyed boundary marks, or opposed, in defiance of the judge’s order, the 
measurement of the land. (6.) 

In all these three actions anything adjudged becomes at once the property of the 
person to whom it is adjudged. (7.) 

Crimes. —The subject of public prosecutions being altogether outside the general 
subject of the Institutes, which treat of private law (Tit. 18. pr.), may be omitted 
here. A sketch of Roman criminal law is given in the last section of the Intro¬ 
duction. 
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Divoi-ce, 102 
Dolus, 401, 522, 561 
Dominica potestas, 77 
Dominium, 40, 155 
bonitarium, 40 
Quiiitarium, 40 
Donationes, 42, 217 ' 
inter vivos, 219 
mortis causa, 42, 219 
ante nuptias, 231 
propter nuptias, 231 
Dos, 222, 224, 308 
Duplicatio, 569 

E DICTUM, 15 

perpetuum, 15,18, 74 
lepentinum, 74 
Emancipatio, 31, 115 
Emancipated children, 115, 257, 277. 316 
Emphyteusis, 41, 204, 450 
Emperor, 19, 73 
Emptio et venditio, 47, 182, 441 
Epistola, 73 
Exchange, 444 
Exceptio, 57, 560 
dilatoria, 566 
doli mali, 562 
jurisjurandi, 563 
metus causa, 561 
non numerate pecuniae, 440, 563 
pacti contend, 566 
peremptoria, 112 
person® coharena, 570 
procuratoria, 567 
rei cohffirens, 570 
rei in judicium de luctae, 565 
rei judicate, 564 
restitute hereditatus, 329 
Execution, 53, 54, 60 
Executor, 61, 526 
Exercitor, 459 
Exheredatio, 44, 253, 259 
Existimatio, 34, 284 
Expensilatio, 438 
Extranei, 294 

Extraordinana judicia, 58, 60, 61, 526, 
534, 572 
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FAC. 

ACERE, 45, 398 
Familia, 30, 76, 89 
Familiee emptor, 236, 242 
Ferae, 164 
Fictions, 509 

Fideicommissa, 44, 325, 337, 339 
Fidejussor, 432 
Fidepromissor, 433 
Fidueiarius, 433 
Fiduciary Tutor, 129 
Filiusfamilias, 228, 249, 506, 541, 547, 
549 

Fiscus, 212, 217, 301, 345, 392 
Formula, 55 
Formulary system, 55 
Fructus, 194, 200, 585 
Fundus, 305 
Furiosi, 140 
Furti vitaum, 209 
Furtiva condictio, 488 
Furtum, 211, 480 
manifestum, 480 
nec manifestum, 480 

AIUS, 22 
Gentes, 5, 368 
Gentilis, 44, 367 

H ABITATIO, 202 

Hereditatis petitio, 529 
Heres, 43, 289 
extraneus, 295 
intestati, 341 
necessarius, 44, 85, 289 
suus, 44, 253, 342, ranking with, 353 
Honorarium, 464 

Hypothecs, 41, 142, 205, 225, 409, 517, 
531, 556 

I MPERIUM, 60 

In jure cessio, 41, 75, 157, 193 
In jus vocatio, 9, 520, 572 
Indebiti solutio, 468 
Infamia, 34, 568, 588 
Infans, 134, 426 
Infanti proximus, 426 
Ingenui, 78 
Injuria, 498 
Jnstitor, 459 
Institutes, 27 

Institution of heirs, 181, 261 
Insula, 167 


JUS. 

Intentio, 56, 57 
Intercessio, 435 
Interdictio aquae et ignis, 125 
Interdictum, 60, 570 
adipiscendae possessions, 573 
de clandestina possessions, 579 
de precario, 579 
exhibitorium, 572 
possessorium, 573 
pi*ohibitorium, 672 
quorum bonorum, 574 
recuperandae possessionis, 677 
restitutorium, 572 
retinendae possessionis, 573 
Salvianum, 574 
simplex et duplex, 578 
unde, 2, 577 
uli possidetis, 573 
utnibi, 575 
Interest, 11,403 

Intestate succession, 44, 341; under the 
Novels, 388 
Islands, 168 
Italy, conquest of, 

Italicum solum, 181, 206 
Iter, 187 

f 

J UDEX, 15, 49 

duties of, 584, 587 
liability of, 504 
Judicis postulatio, 53 
Judicatum solvi, 553 
Judicia extraordinaria, 58, 60, 63, 526, 
534, 592 

Judicium imperio continens, 464, 510 
legitimum, 464, 510 
publicum, 587 
Judge, 7,15, 49, 60 
Jurisdictio, 50 
Jurisprudentes, 15, 22, 73 
Jus, 28, 38, 45 
civile, 17, 69, 75 
gentium, 17, 69, 76 
honorarium, 15, 73 s 
in personam, 39 
in rem, 39, 155 
Italicum, 14 
Latinum, 14 
naturale, 16, 69, 75, 77 
Quiritium, 15 
sacrum, 12 

Jusjurandum, 336, 519, 563 
Justa causa, 218 
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JUS. 

Justa manumissionis, 86 
Justinian, 24 

L ABEO, 21, 443 

Latini, 14, 76, 878 

Latini Juniani, 81, 223, 314, 327, 378 
Latini tas, 14 
Legacies, 296 

ademption and transfer of, 342 
contrasted with fideicommissa, 327 
Legatarius partiarius, 814 
Legatum, 296 
ereptitium, 301 
generis, 313 
incertae personae, 315 
optionis, 313 
per damnationem, 297 
per pneceptionem, 297 
per vindicationem, 297 
pcense nomine, 319 
sinendi modo, 297 
Legis actiones, 51, 54 
Legitimation, 102 
Lex, 71 
iEbutia, 55 
iElia Sentia, 81,84 
Anastasiana, 369 
Apuleia, 434 
Aquilia, 492 
Atilia, 130 
Atinia, 210 

Calpurnia, 53,100, 404, 568 
Canuleia, 12 
Cincia, 221 
Claudia, 133 
Cornelia, 252, 434, 590 
de sicariis, 91, 502, 589 
Fabia, 591 

Falcidia, 43, 73, 286, 322, 328 
Furia, 322, 434 
Furia Caninia, 88, 315 
Hortensia, 13, 72 
Julia, 55 

de adulteriis, 222, 224, 588 
de ambitu, 592 
de annona, 592 
de maritandis, 302, 314 
de peculatu, 591 
de residuis, 592 
de vi publica, 579, 591 
majestatis, 588 
repetundarum, 591 
Julia et Titia, 130 


NEG. 

Lex Junia, 14 
Junia Norbana, 81 
Junia Velleia, 256 

Papia Poppea, 20, 100, 133, 145, 262, 
271, 302, 811, 314 
Petronia, 91 
Pretoria, 138 
Plautia, 14, 210 
Pompeia, 590 
PubUlia, 72, 434 
Regia, 72 
Scribonia, 193 
Silia, 53, 404 
Valeria, 7, 72 
Voconia, 262, 314, 322, 327 
Libellus conventions, 526 
Liberalis causa, 521 
Li be ro ram jus, 366, 376 
Libertas, 28, 76 
Libertus, succession to, 871 
assignation of, 375 
Libertinus, 79, 84 
Libripens, 46, 236 
Lis et vindici®, 52, 554 
Lis sua, 504 

Litis contestatio, 51, 58, 61, 477,504 

Liiis dominus, 554 

Locatio et conductio, 47, 448 

Longi temporis possessio, 194, 208, 233 

Longissimi temporis possessio, 216 

M agistrate, 49 

Mancipatio, 38, 46 
Mancipi res, 37 
Mancipium, 89 

Mandator compared with fidejussor, 461 

Mandatum, 47, 73, 457 

Manumission, 80-88 

Manus, 34, 38, 94 

Manus injectio, 53, 54 

Manum consertio, 52 

Marriage, 92, 93 

Matrimonium, 79, 100 

Merces, 448 

Missio in possessionem, 60 
Modestinus, 22 
Mora, 403 
Multa, 482 
Mutuum, 46, 405 

N atural law, ie, 69 

Necessarius heres, 44,85 289 
Negligence, 401 
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NEG. 

Negotiorum gestio, 467 
Nexum, 46, 399 
Nomen transeriptitium, 439 
Novatio, 48, 476 
Novels, 26 
Noxa, 547 
Noxalus causa, 547 
Nudum pactum, 400 
Nuncupatio, 243 
Nuptiae, 92; justtt, 93,100 

O blation to the Curia, 102 

Obligatio, 45, 49 
ex contractu, 45, 405 
ex delicto, 48, 479 
naturalis, 401 
quasi ex contractu, 47, 465 
quasi ex delicto, 49, 504 
Obligation, definition of, 45, 396, 400 
dissolution of, 49 
sources of, 899 
Occupatio, 42, 162 
Operas, 448 

Operarum obligationes, 442 
Orbi, 302 
Orcinus, 337 

P ACTUM, 46, 400, 447 
adjectum, 400, 446 
legitimum, 400 
nudum, 400 
pretorium, 401 
Papinian, 22 
Partnership, 452 
Paterfamilias, 89 
Patria potestae, 31, 91 
dissolution of, 111 
Patricians, 113 

Patrimonium nostrum, things in or not 
in, 38, 70 
Patrona, 378 
Pati-onus, 127, 376 
Paulus, 22 
Pauperies, 550 
Peculium, 228, 541 
adventitium, 229 
castrense, 228, 241, 247 
profectitium, 230 
quasi castrense, 229, 247 
Peregrini, 74, 220, 337, 422, 433, 439 
Permutatio, 444 
Persona, 28, 35, 76 


PRO. 

Petitio hereditatis, 529 
Pictures, 177 
Pignoris capio, 53, 54 
Pignus. 41, 47, 203, 225, 409 
Plebiscita, 18, 71 
Plebs, 5, 6, 12 
Pluris petitio, 533 
Plena, 481 
Pollicitatio, 399 
Populus, 4, 5 
Portio legitima, 288 
Possessio, 40, 206 
civilis 207 
decretalis, 381, 577 
edictalis, 381 

longi temporis, 194, 208, 233 
longissimi temporis, 216 
naturalis, 207, 577 
pro herede, 216, 529 
pro possessore, 216, 529 
possessions, esse in, 207, 577 
Possessor, 174,179 
bona fide, 213, 233, 585 
male fide, 174, 585 
Postliminium, 113, 131, 165, 216, 344 
Postumus, 254, 315, 326 
Velleianus, 256 
quasi Velleianus, 257 
Potestas dominica, 76 
patria, 31, 91 
Predria rustics, 182 
stipendaria, 181 
tributaria, 188 
urbana, 188 
Pi*sediator, 215 
Praedo, 529 
Prsefectus urbi, 131 
Prajudicium, 57, 520 
Pros, 52 

Prasci-iptio, 42f 57 
longi temporis, 208, 515 
longissimi temporis, 216 
Presides, 54, 60 
Prestare, 45, 398 
Pretor, 48, 74 
peregrinus, 15, 54, 74 
Precario, 576 
Pretium, 442 
Privilegium, 11 
Pro herede gerere, 295 
Procinctus, 236 
Proculians, 22 
Procurator, 233, 552 
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PRO. i 

Prodigi, 138 

Provincial© solum, 208, 211 
Pubertati proximus, 134, 426, 488 
Pubes, 134, 426 
Publicatio, 456 
Pupil, contracts of, 227 

Q U^STIO 

Quarta Antonina, 107, 285 
r’alcidia, 323 
legitima, 288 
Pegasiana, 281 
Quasi-contract, 48, 465 
delict, 57, 504 
possessio, 186, 192 
traditio, 186,193 
Querela inofficiosi testamenti, 285 
juiritarian ownership, 40 

R APINA, 490 

Recuperatores, 15, 51, 54 
Redhibitio, 444 
Regula Catoniana, 305, 318 
Relegatio, 112 
Remancipatio, 115 
Replicatio, 57, 569 
Repudium, 102 

Rerum universitas, 36, 37, 41, 43, 156 
Res, 155 

communes, 38, 158, 185 
corporales, 35,185 
dominans, 188 
fungibiles, 405 
incorporates, 35,185 
mancipi, 37 
nec mancipi, 37 
privatse, 38, 157, 162 
publics, 38,157 
religiosae, 37, 160 
sacra, 36,161 
sanctse, 37,162 
eerviens, 36,188 
Rescripta, 73 

Responsa prudentum, 16, 22, 73 
Restipulatio, 581 

Restitutio in integrum, 60, 112, 294 
Rivers, 147,167,168 

S ABINIANS, 22 
Sacramentum, 51 
Sale, 441 

Salvius Julianus, 22 


SUP. 

Satisdatio, 653 
judicatum solvi, 554 
tutorum, 142 
Seashore, 158 
Senate, 5,18, 61 
Senatus-consultum, 18, 71 
Claudianum, 77, 395 
Hadrian am, 315 
Largianum, 378 
Libonianum, 242 
Macedonianum, 546 
Neronianum, 298 
Orphitianum, 363 
Pegasianum, 327, 330 
Tertullianum, 360 
Trebellianum, 329 
Velleianum, 435 
Servitudes, 41, 187 
personal, 41. 206 
pradial, 41, 18S 
rural, 3, 188 
urban, 41, 188 
Servius, 7 
Servus poems, 112 
Slavery, 77 

Slaves, acquisition through, 230, 471,541 
institution of, 264 
stipulations of, 417 
abandonment of, for delicts, 566 
Societas, 47, 452 
universorum bonorum* 452 
Solidus, 132 
Solutio, 48, 472 
imaginaria, 472 
indebiti, 468 
Specificatio, 166 
Sponsalia, 99 
Sponsio, 55, 521, 581 
Sponsor, 433 
Spurii, 451 
Status, 28, 76 
Stipulatio, 47, 411 
emptsB et vendita hereditatis, 328 
inutiles, 421 
partis et pro parte, 830 
Subscripts, 238 
Substitute pupillaris, 274 
quasi-pupillaris, 275 
vulgaris, 270 

Succession testamentary, 43, 234 
intestate, 341 
Sui juris, 31,118, 290 
Superficies, 41, 205 
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Suspecti crimen, 150 
Syngraph®, 47, 439 


T ESTAMENTI factio, 
249, 292, 314 
Testamentum, 43, 235 
calatis comitiis, 235 
in procinctu, 235 
inofficiosum, 260, 284 
irritum, 247, 279, 2S2 
militare, 244, 248 
non jure factum, 279 
nuncupatum, 243 
per as et libram, 236 
ruptum, 279 
tripartitum, 239 
Theft, 211 
Thesaurus, 180 
Traditio, 40, 188 
Transcriptio, 439 
Trebatius, 21, 338 
Tribes, Roman, 40 
Tribonian, 41 
Triplicatio, 569 
Tutela, 32,117,136 
of freedmen, 127 
of women, 132 
Tutor Atilianus, 119 
dativus, 130 
fiduciarius, 129 
legitimus, 122 
testamentarius, 120 


43, 120, 132, 


Tutor, removal of, 150 
Tutoris auctoritas, 134 
excusationes, 144 
satisdatio, 142 
Twelve Tables, 7-12 


U LPIAN’, 22 

Universitas, 160 
rerum 36, 41, 42 
Usucapio, 42, 206, 485, 515, 574 
Usufruct, 40, 179, 194-200 
Usura, 11, 403 
Usucapio, 216 
Usus, 41, 93, 200 
Uterini, 356, 367 
Utilis actio, 58, 509 

V ENDITIO bonorum, 3S4 
Verna, 77 
Vi bona rapta, 490 
Vi, 188 
Vindex, 52 
Vindicatio, 52, 59 
Vindicise, 52 
Vindicta, 80, 88 
Vis, 578 

Vitia possessionis 209 
Vitium furti, 210 

*^y r IFE, position ot, 83, 93, 221, 224, 
Witnesses to a testament, 239 
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A BSTINEN1 >1 beneficium, 291 

Acceptilatio, contracts ended by, 
473 

Accessio, meaning of, etc., 40, 166, 604 
Accession, how ownership acquired b>, 
156 

Accrescendi jus, 223, 271 
Accrual, right of, by heredes legitimi, 
365 

Acquiliana, 474 
Actio, 50, 403, 507 
meaning of the term, 57, 507 
division of actions, 58, 507-510 
ad exhibendum, 227, 489, 532, 585 
sstimatoria, 444 
arbitraria, 58, 509, 532 
bon® fidei, 58, 404, 509 
calumni®, 581 
commodati, 408 

communi dividundo, 172, 193, 586 

confessoria, 512 

contraria, 583 

damni injuriee, 492 

de lestimato, 540 

de constituta pecunia, 518 

de dolo malo, 532 

de inofficioso, 285, 288 

de peculio in rem verso, 545 

de tigno injuncto, 173 

depensi, 434 

depositi, 409 

directa, 58, 508 

empti, 447 

exercitoria, 543 

famili® erciscund®, 193, 586 


ACT. 

Actio fictitia, 508 
iinium regundorum, 5S6 
furti, 486, 526 
hypothecaria, 558 
in dupium, 522, 525 
in factum concepts, 59, 503 
in jus concepts, 59, 50$ 
in personam, 507 
in rem, 507 

in supplementum legitim®, 286 

injuria rum, 500 

instittoria, 543 

judicati, 546, 550, 553 

legati, 468 

legis, 51, 53 

mandati, 458 

mixta, 522, 524 

negativa, 509 

negotiorum gestoruro, 466 

noxalis, 547 

Pauliana, 516 

perpetua, 557 

persecutoria rei, 522 

pigneratitia, 410 

poenalis, 522 

popularis, 506 

pnejudicialis, 520 

Publiciana, 513 

quasi institoria, 459, 533 

quasi Publiciana, 515 

quasi Servians, 227, 517, 531 

quod dolo malo, 532 

quod jussu, 542 

quod metus causa, 527 

receptitia, 518 
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ACT. 

Actio rei uxori®, 530 
servi corrupti, 541 
Servian*, 449, 517, 532 
Btricti juris, 58, 403, 404 
temporalis, 567 
tributoria, 543 
tutelie, 137 
utilis, 58, 508 
venditi, 447 

vi bonorum raptorum, 492 
Actions, form of, under twelve tables, 10 
at law, suppression of, 53 
to be brought at end of tutelage, 138 
subsidiary against magistrate, when 
allowed, 143 

when might be brought against fidei- 
commissarius, 332 

for injury, who might bring, 500, 501 
for injury, who liable to, 504 
for injury, how extinguished, 504 
to recover the thing, 522 
between master and slave, 549 
in whose name to be brought, 553 
for damage by animals, 550 
limitations of, 557, 558 
bar to, 565 

Actresses, freeborn, could not marry, 100 
Actus, the servitude, 187 
Addictio, mode of execution, 78 
bonorum, 391 

Aditio hereditatis, 264, 295 
Adjudicatio, 41,193 
Adjunctio, 171 
Adoption, 81, 103-111, 258 
effect of, on marriage of person adopt¬ 
ed, 96 

plena, minus plena, 105,106 
effect of, before Justinian’s time, 103. 
how made, 104 

who might adopt and be adopted, 107, 
109 

in what degrees might be made, 108 
effect of, 109 

by prescript, peculiarity of, 110 
Adpromissor, 433 

Adstipulator, party to stipulation, 433 
Adulterer, could not marry accomplice, 
100 

Adultery punished with death, 588 

Adversaria, 438 

iErarium, 409 

Affines, who were, 31 

Affinitas, definition of, 98 


AUR. 

Age, full, 130 

Ager, publicus, private occupancy of, 
571 

Romanus, distinguished from ether 
land, 35 

vectigalis, what was the, 160, 452 
Agnati, who were, 31, 123, 353 
marriage of, forbidden, 96 
rights of, 123 
Agnatio, what, 31 

Agnation, rights o t, how taken away, 
124 

rights conferred by, 354 
degrees of, how computed, 372 
Agreement, could not transfer property, 
182 

Agri limitati, 167 
Album, 13,15, 16, 520 
Aliens, how considered in early Roman 
times, 27 

how considered as civilization advan¬ 
ced, 27 

Alluvion, property in, 167 • 

Animals, property in young o£ 165 
ferae naturae, 162,163 
not wild, ownership of, 164 
what included in fruits of, 179 
action for damage by, 550, 551 
wild, regulations concerning, 551 
Animus domini, 162, 207 
possidendi, 207, 577 
revertendi, 164 
Annus utilis, 327. 

Appeal, 584 

criminal’s, to comitia curiata, 6 
right of accused plebeian to, 6 
under twelve tables, 9 
Aquae ductus, 187 
Aquilius Gallus, 474 
Arbiters, office of, 49 
Arrha, 442 

Arrogation, what, and how effected, 104 
when allowed, 106 
effect on property, 116 
acquisition by, 389, 890 
As, division of the, 266 
Ascendant, when called to legal suc¬ 
cession, 359 
Ascripti glebae, 78 
Assertor, libertatis, 80, 521 
Attachment, form of, under the twelve 
tables, 7 
Aureus, 132 
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BEE. 

EES, property in swarms of, 163 
Beneficium abstinendi, 291 
cedendarum actionem, 416, 436 
competent^, 531, 538 
divisionis, 436 
deliberandi, 293 
inventarii, 294 
legis Cornelia, 252, 434 
ordinis, 436 { 

S. C. Velleiani, 435 
separationis, 290 

Bona tides, effect of, 210, 211, 212, 215, 
226 

Bona vi rapta, 490, 652 
Bonitarium dominium, 40 
Bonorum addictio, 391; cessio, 395 
distractio, 896 
emptio, 395 

possessio, 135, 238, 382, 380; one re, 
388 

sectio, 890 
venditio, 395 

Building, twelve tables on, 9 
with one’s own materials on ground of 
another, 174 

servitudes appertaining to, 188,189 
as legacy, 310 

Burial, effect of, on ground, 161 

C ADUCA, 272, 303 

Calata, comitia, 235 
Calumnia, 335, 581 

Capitis diminntio, 35, 112, 124, 281, 597 
Capito, 19 

Captive, testament of, 252 
Captivi, 251 
Caput, 124 

Catoniana regula, 305, 318 
Cattle, penalty for killing, 492 
Cautio, 427, 439 
judicatum solvi, 554 
Celibacy, incapacity arising from, 302, 
804 

Census, 80 

Centumviri, 49, 53, 284 
Cessio bonorum, 395 
in jure, 42, 53, 157, 193 
Child, when followed the condition of 
mother, 77 

power of father over, 89, 91 
might be sold in some cases, 91, 92 
killing of, legislation on, by Constan¬ 
tine, 92 


COM. 

Child, property of, 92 
how power of father over, terminated, 
92 

when in power of father, 93 
power of parent over, 102 
how freed from power of parent, 113 
emancipated, power of father over, 
120 

posthumous, how considered, 119 
how made heir, 254 
rights of, 255 

adoptive, legal position of, 258, 259 
disinherited by paient not of sane 
mind, rights of, 284 
emancipated, rights to inheritance, 
346, 347 

adoptive, rights of, as compared with 
natural, 348 

under power of parent, action for 
money lent to, 546 
Chirographum, 45, 439 
Christianity, influence of, on Roman law, 
21, 22 

City, things belonging to, 160 
walls of, holy, 162 
Cives, division of, in early times, 27 
who were under Caracalla, 28 
Civitas, 27, 76 
Coelebs, 303 
Coemptio, 93 
Code, Theodosian, 22 
Justinian’s, 22, 24 

Codicil, history of, 338 , 

who might make, 339, 629 
what could not be disposed of, by, 339 
Cognati, who were, 31, 123 
in line of legal succession, 356 
succession of, 367-370 
Cognation, degrees of; how computed, 
370, 371, 372 

Cognitio, extraordinaria, 22 
Cognitor, 552 

Cohabitation, effect of, prolonged, 94 
Co-heir, 271 

Co-legatees, how created, etc., 301, 303 
Comitia calata, 235 
centuriata, 4, 7, 61 
curiata, 5, 7 
tribute, 60 

Commercium, what, 28, 239 
Commixtio, 173 
Commodatum, 45, 407 
Compensatio, 478, 539, 660 
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Concubinage, under Roman law, 32 
hew looked upon, 101 
Condemnatio, 55, 56, 534, 584 
Condictio, 52, 59, 404 
furtiva, 488 

Condition, impossible, in institution of 
heirs, 269 

when sufficient to comply with one of 
several, 270 

impossible, effect on obligation, 427 
Conductor, 448 

Confarreatio, marriage ceremony among 
the patricians, 32 
effect of, on wife, 32 
Confusio, 172 
Connubium, 12, 28, 95 
Consanguinei, 355, 366 
Consensus, 399 

Consent, the essential element of mar¬ 
riage, 94 
Consilium, 86 
Constitutum, 86, 510 
Constantine, limits corporal punishment 
of slaves, 91 

Constantinople, school of jurisprudence 
founded, 22 

Constitutions, imperial, kinds o£ 73 
Contracts, 45, 47, 67, 68 
consensual, 47, 441 
executory, 45 
formal, 48, 400 
forailess, 48, 400 
innominate, 400 
literal, 45, 438 
of pupil, 135, 227 
real, 45, 404 
verbal, 45, 410 
Contubernium, 99 
Conventio in manum, 93 
Conventus, 55 
Co-rei promittendi, 415 
stipulandi, 415 

Creditors, manumission in fraud of, void, 

84 

rights of, where no heir to insolvent, 

85 

rights of, in thing pledged, 205 
right to sell thing pledged, 225 
of pupil, 227 

claims of, against inheritance, how 
made, 330 

and debtor in Roman law, 410 
Cretio, 293, 295 


DEN. 

Crimes, how punished under twelve 
tables, 9 

in Roman law, 60, 61, 537 
Culpa, 401 

Curator, under Roman law, 31 
duty of, 117 

to whom appointed, 138 
by whom appointed, 139 
how long he held office, 139 
distinguished from agent, 141 
ordinarily obliged to accept the office, 
145 

who excused from being, 144,145,146, 
147 

Cnratorum satisdatio, 142 
excusatdones, 144 
Curia, definition of, 102 
Curias, the, 4. 

Custom, a source of law, 74, 75 

D AMAGES, measure of, in certain 
cases, 494, 495, 496 
for what amount might be laid, 525 
Damnum, 498 
infectum, 498 
injuria datum, 492 
Dare, 43, 398 

Daughter, child bora of, not in daugh¬ 
ter’s father’s power, 93 
adopted, could not marry her adopter. 

Debitor, 44, 398 

Debt, discharge of, as legacy, 307 
Debtor, and creditor, respective rights 
of, under the twelve tables, 8 
action against, for delivering goods in 
fraud of creditor, 516 
Decemvirate, constitution and object 
of, 10 

Decisions, the Fifty, published by Jus¬ 
tinian, 24 
Decretum, 73 
Decunifle, 4 
Dedititii, 82, 83 
Deductio, 539 
Defensor, office of, 182 
Degrees of relationship, 97 
Deliberandi potestas, 293 
Delict, 46, 48, 479 
Deligentia, 401 
Delivery, how made, 182 
Demonstrati o, 55, 56, 508, 536 
Denuntiatio, 60 
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DEP. 

Depoi’tatio, 112 

Deposit, contract of, how made, 45 
law of, 408, 409 

Depositnm, miserabile, 407, 522, 525 
Derelict, 184 

Descent, rule of, under twelve tables, 8 
Detentio, 207, 577 
Dies cedit, 803,811 
continui, 149 
fasti et nefasti, 888 
utiles, 149, 387 
venit, 311 
Digest, the, 23 
Diligentia, 401 
Disinheriting, 42, 253, 360 
Dissolution, of contracts, 471, 473 
Divorce, when granted, 102 
Dolus, 401, 522, 561 
Dominica potestas, 90 
Dominium, 88, 155 
Dominium bonitarium, 38 
Quiritarium, 38 

Dominium, over a thing who had, 156 
Donationes, 41, 217 
inter vivos, 219 
mortis causa, 42, 219 
ante nuptias, 231 
propter nuptias, 231 
Dos, 222, 224, 808 
Duplicatio, 569 

E DICTUM, 13 

perpetuum, 13,18, 74 
repentinum, 74 
Election, legacy of, 313 
Emancipated children, 115, 257, 377, 346 
Emancipatio, 30, 115 
Emancipation, what was necessary to 
complete, 82 
effect when defective, 83 
Emphyteusis, 39, 204, 450 
Emperor, Roman, legislative powers of, 
17, 73 

Emptio et venditio, 76, 182, 441 
* Epistola, 73 
Exchange, 444 
Exceptio, 56,560 
dilatoria, 566 
doli mali, 562 
jurisjurandi, 563 
metus causa, 561 
non numerate pecunte, 440, 563 
pacti conventi, 566 


FIS. 

Exceptio peremptoria, 112 
person® cohcerens, 570 
procuratoria, 567 
rei cohffirens, 570 
rei in judicium de lucte, 565 
rei judicate, 564 
restitute hereditatus, 329 
Execution, 59 
Executor, 60, 526 
Exercitor, 459 
Exheredatio, 42, 253, 259 
Existimatio, 33, 284 
Expensilatio, 438 
Exto*anei, 294 

Extraordin&ria judicia, 57, 58, 59, 60, 
526, 534, 572 

F CERE, 43, 398 

Familia, senses of the term, 89 
Familiae emptor, 236, 242 
Family, the Roman, 28, 29 
right of head of, 89 

Father, and son, law of, under twelve 
tables, 8 

adoptive, rights of, 105 
right to property acquired by son, 228 
of deceased son preferred to another, 
361 

Females, when marriageable, 93,136 
right to succession where no suus 
heres, 354 
Ferae, 164 
Fictions, 509 

equitable, introduced, 74 
Fideicommissa, origin of, 327 
how established, 328 
what might be left by, 336 
terms used in making, 337 
Fideicommissarius, 326 
Fidejussor, to what contract might be 
added, 435 
for what bound, 435 
privileges of, 436 

not bound for more than debtor, 436 
rights of, who pays for debtor, 437 
stipulation of, in writing, presumption. 
437 

FidepromisBor, 433 
Fidudarius, 433 
Fidudary tutor, 129 
Filiusfamilias, 228, 249, 506, 541, 547, 
549 

Fiscus, 212, 217, 301, 845, 392 
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Fishing, right of, 158 
Formulae, example of a, 54 
three parts of, 54 
praejudicialis, 55 
system of, 53, 54 
Fraud, in manumission, 84 
productive of infamy, when, 152 
Freedmen, who were, 79 
early divisions of, 81 
classes of, 83, 84 
made Roman citizens, 81 
succession to, 375 

share of patron in fortune of deceased, 
375, 376 

assignment of, 379, 380 
Freedom, not necessary to Btatus, 27 
what persons boro in, 79 
definition of, 77 

Freedwoman might be assigned, 379 
Fructus, 194, 200, 585 
Fundus, 305 
Furiosi, 140 
Furti vitium, 209 
Furtiva condictio, 488 
Furtum, 211, 480 
manifestum, 480 
nec manifestum, 480 

AIUS, Institutes of, 20 
Genus, meaning of, in Roman law, 
35 

Gentiles, who were, 31 
his, heirs to intestate patrician, 31 
Gifts, 40, 610 
inter vivos, 220, 611 
mortis causa, 217, 218, 219, 610 
inter vivos, when revocable, 221 
ante nuptias, 221, 222, 611 
fiduciary, made obligatory, 335 
Grandchildren called to succession, 364. 
Grandfather, grandchildren in power of, 
93 

H ABITATIO, 202 

Hereditatis petitio, 529 
Heir, institution of the, 42 
duties and rights of, 42, 451 
where no one would consent to be, 85 
accepted all liabilities of deceased, 85 
possession of deceased continued in 
favor of, 215, 216 

who might be instituted as, 261, 262 


INS. 

Heir, simple and conditional institution 
of, 268 

necessary, who, 289 
name of, in testament, by whom to be 
written, 239 

bound by fidejussor, 435 
what actions not allowed against, 559 
when several appointed, 267, 268 
one substituted reciprocally to another, 
272 

Heirs, division of, 289 
sui et necessarii, 290, 291 
extranei, who were, 292 
extranei, might reject inheritance, 293 
who were, to intestate, 343, 844, 345 
Hirer, duty of, 451 
Homicide, accidental, 493, 494 
Honorius legalizes marriage between 
cousins, 97 

House, what included in, 502 
Husband need not accept curatorship of 
wife, 149 

Hypothecs, 39, 40, 205, 225, 409, 517, 
531, 556 

meaning of term, 517 

I MPERITJM, 49 

Imprisonment, effect of, on patria 
potestas, 118,114 

Impuberes, marriage of, how validated, 
95 

In jure cessio, 41, 75, 157,193 
In jus vocatio, 9, 520, 572 
Incendiarism, how punished by twelve 
tables, 9 
Infamia, 33 
consequences of, 33 
Infans, 134, 426 
Infanti proximus, 426 
Ingenui, 78 

Inheritance, how divided, 265 
greatly encumbered, might be relin¬ 
quished, 294 

fideicommissary, 325-336 
where no suus heres, 853 
rules of, in case of intestates, 339-353 
Injuria, meaning of, 498 
how committed, 499 
penalty for, 502 
character of, 503 
InRtitor, 459 

Institutes, Justinian’s, contents and char¬ 
acter of, 3 # 
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INS. 

Institutes, arrangement of, 24, 25 
Institution of heir, meaning of, 261 
Intentio, most important part of the de¬ 
monstrate, 55 
Intercessio, 435 
Interdictio aquae et ignis, 125 
Interdictum, 58, 570 
adipiscendse possessionis, 573 
de clandestina possessions, 579 
de precario, 579 
possessorium, 573 
prohibitorium, 572 
quorum bo norum, 574 
recuperandae possessionis, 573 
restitutorium, 572 
retinend® possessionis, 573 
Salvianum, 574 
simplex et duplex, 578 
unde, 577 
uti possidetis, 573 
utrubi, 575 
Interest, 403 

rule of, under twelve tables, 9 
Intestates, succession to, 43, 44 
definition of, 341 

inheritance of, to whom belongs, 342 
343, 344 

Island, property in, when formed in the 
sea, 168 

property in, when formed in a river, 
168 

Italy, effect of conquest of, on Roman 
legal system, 11 
Italicum solum, 181, 206 
Iter, 187 

J UDEX, functions of, 48, 49 
Judids postulatio, 51 
Judicatum solvi, 553 
Judicia extrao rdinaria, 59, 61, 526, 534, 
592 

Judicium imperio continens, 464, 510 
legitimum, 464, 510 
publicum, 587 

Judge, corrupt, how punished by twelve 
tables, 9 

under Roman law, 14 
functions of, 48, 49 
liability of, for wrong sentence, 505 
office and duties of, 584-587 
Julianas Salvius, edictum perpetmuga of, 
19 

Juris consulti, office of, 14 


LAW. 

Juris consulti, authority of their decis¬ 
ions, 74 

Jurisdiction, etymology of the term, 49 
Jurisprudence, science of, 25 
definition of, 67 
Jurisprudentes, 14, 15, 74 
Jurists, force of decisions of, under Au¬ 
gustus and Hadrian, 19 
Jus, 26, 37, 44 
civile, 15, 69, 75 
gentium, 16, 69, 76 
honorarium, 13, 73 
in personam, 37 
in rem, 37, 155 
Italicum, 12 
Latin urn, 12 
naturale, 15, 69, 75, 77 
sacrum, 10 

Jusjurandum, 336, 519, 563 
Justa causa, 213 
Justa manumissionis, 86 
Justice, definition of, 25, 67 
Justinian, his relation to Roman law. 3 
first code of, 23 

limits corporal punishment of slaves, 
91 

his changes in the law of adoption, 105 

K ING, Roman, office of, 4 
early Roman, 6 

early Roman, supreme judge, 6 

ABEO ANTISTIUS, the jurist, 19 
Land built on with the materials of 
another, 173-175 
carried away by a stream, 167 
Latini, 14, 76, 878 
Latinitas, 14 

Law, study of, in Rome, 14 
Roman, changes in, from promulga¬ 
tion of twelve tables to beginning of 
the Empire, 17 
particular, 25 
Roman, sources of, 26 
public, what is, 68 
private, what is, 68 
divisions of the study of, 68 
of nature, definition of,* 69 
civil, distinguished from law of na¬ 
tions, 70, 71 

written and unwritten, 71 
of nations, 71 
a, what is, 71 
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LAW. 

Law, a, where passed, 72 
unwritten, 74 
a, how changed, 75 
civil, divisions of, 75 
sources of private, 598 
Law-suits, reckless, how restrained, 581, 
582 

Legacy could extend to only three- 
fourths of inheritance, 286 
kinds of, 296, 297 

what property testator might give as, 
299 

thing belonging to another given as, 
300, 305 

of a thing not yet in existence, 301 
given to two persons, 301 
alienation of thing given as, by testa¬ 
tor, 306 

of incorporeal thing, 312 
of thing not specified, 312 
to whom only given, 314 
to uncertain person, 315 
to posthumous stranger, 315 
where name of legatee mistaken, 316 
not avoided by false description, 316, 
317 

not avoided by false reason, 317 
to slave of heir, 317 
before institution of heir, 318 
to master of slave appointed heir, 818 
to take effect after death of legatee, 319 
revoked by way of penalty, 319, 320 
revocation of, how made, 320, 321 
how transferred, 321 
limitations on, 322 
where two heirs instituted, 323 
contrasted with fideicommissum, 327 
Legatarius partiarius, 814 
Legatee, might be witness to will, 243 
rights of, in certain peculiar cases, 
308, 309 
Legatum, 296 
ereptitium, 301 
generis, 313 
incertffi personae, 315 
optionis, 313 
per damnationem, 297 
per praeceptionem, 297 
per vindicationem, 297 
poenae nominee, 319 
sinendi modo, 297 
Legis actiones, 51, 53 
Legislation, early Homan, 5 


LIB. 

Legitimatio, 32 
Lex, 71 
JSbutia, 53 
-ffilia Sentia, 81, 84 
Anastasiana, 869 
Apuleia, 434 
Aquilia, 492 
Atilia, 130 
Atinia, 210 

Calpumia, 63,100, 404, 668 
Canuleia, 11 
Cincia, 221 
Claudia, 133 
Cornelia, 252, 434, 590 
de sicariis, 91, 502, 589 
Fabia, 591 

Falcidia, 43, 73, 286, 322, 328 
Furia, 322, 434 
Furia Caninia, 88, 315 
Hortensia, 11, 72 
Julia, 53 

de adulteriis, 222, 224, 588 
de ambitu, 592 
de aimona, 592 
de maritandis, 302, 314 
de peculatu, 591 
de residuis, 592 
de vi publica, 579, 591 
majestatis, 588 
repetundarum, 591 
Julia et Titia, 131 
Junia, 12 

Junia Norbana, 81 
Junia Velleia, 256 

Papia Poppea, 18,100,133, 145, 263; 

271, 302, 311, 314 
Petronia, 91 
Pretoria, 138 
Plautia, 12, 210 
Pompeia, 590 
Publilia, 72, 434 
Regia, 73 
Scribonia, 193 
Silia, 53, 404 
Valeria, 6, 72 
Voconia, 262, 314, 322, 327 
Libellus conventions, 626 
Liberalis causa, 521 
Liberorum jus, 366, 376 
Libertas, 27, 76 
Libqrtus, succession to, 371 
assignation of, 375 
Libertinus, 79, 84 
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Libripens, 46, 236 
Lis et vindici®, 52, 554 
Lis sua, 504 

Litis contest&tio, 50, 57, 60, 477, 504 
Litis dominus, 554 
Locatio et conductio, 46, 448 
Long! temporis possessio, 194, 208, 233 
Longissimi temporis possessio, 216 
Legitimation of children, effects of, 102 
Letter, duty of, 448 
Letting, to hire, contract of, 448 
Letting, to hire, principal heads of con¬ 
tract, 448 

Limitation of actions, 557, 558 
Lewdness with one's own sex, punished 
with death, 588 

M ADMAN, right of child of, to marry, 
193 

legal marriage of son o£ how made, 95 

curatorship of, 140 

imbecile not a, 141 

testament of, 250 

acts of, 425 

Magistrate, functions of, 48, 49 
heirs of, when liable for his negligence, 
144 

Mancipatio, Roman citizens sell them¬ 
selves by, 30 

description of, by Gaius, 44 
Mancipi res, 36 
Mancipium, 8, 89 
Mandata, imperial, 17 
what were, 73 

Mandate, distinguished from a fidejussor, 
462 , 

when not obligatory, 462 
how extinguished, 463 
if accepted, must be executed, 463 
when to take effect, 464 
contract of, how formed, 457, 458 
for whose benefit made, 459, 460 
Manumission, freedom without, 80 
how effected, 80, 81 
by the church, 81 

approval of, could not be retracted, 87 
by master under twenty, 86 
grounds for, 86 
limits on power of, 87 
in fraud of creditors, void, 84 
law of, 594 
Manus, 32, 86, 94 
injectio, 58, 54 


NOM. 

Manum consertio, 50 
Marriage, between patrician and ple¬ 
beian, forbidden, 9 

prohibition of, between patrician and 
plebeian removed, 10 
how ceremonized, 32 
effect of, on property rights, 92 
definition of, 92 

modes of, in Early Rome, 93, 94 
effect of absence of consent of pater¬ 
familias on, 95 

restrictions on, between collateral re¬ 
lations, 96 

forbidden degrees of, 96, 97, 98 
political hinderances to, 100 
effect of violating laws relating to, 101 
legal differences between marriage and 
concubinage, 101 
how dissolved, 102 
portion, law of, 102 
portions, action to recover, 530 
Master, actions against, on contract made 
by slave, 542, 543, 544 
Materfamilias, who was, 89 
Matrimonium, 79,100 
Maxims of the law, what they are, 68 
Merces, 448 

Missio in possessionem, 59 
Mistake, person to whom money is paid 
by, 468 

Modestinus, 20, 21 

Money, public, punishment for stealing, 
591 

Mora, 403 
Mortgage, 39,40 

Mother, legal inheritance of deceased 
child given to, 360 

children of deceased sou preferred to, 
861 

law of succession of, 360-363 
having jus liberorum and father dead, 
366 

having jus liberorum and father alive, 
366 

Mutuum, 46, 405 

ATURE, law of, 69 
criticism of Justiniaals definition 
of law of nature, 70 
Negligence, 401 
Negotiorum gestio, 467 
Nexum, 8, 44, 899 
Nomen transcriptitium, 439 
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Non-usage, effect of, on usufruct, 199 

Novels, the, 24 

Novatio, 47, 270 

Noxa, 547 

Noxalus causa, 547 

Nudum pactum, 400 

Nuncupatio, 243 

Nuptiae justae, requisites of, 94, 95 
Nuptiae, distinguished from matri mo- 
mum, 92 

O blation to the curia, 102 

Obligations, words used to em¬ 
brace, 43 
division of, 44 
quasi ex contractu, 46, 405 
ex delicto, 46, 47, 479 
quasi ex delicto, 47 
dissolution of, 47 

where treated of in Gains and Justi¬ 
nian, 76 

definition of, 396, 397 
divisions of, 397 
sources of, 399 
h6w contracted, 405 
verbal, how contracted, 410, 412 
of co-promissore, 416 
verbal, between absent persons, 427 
formed literis, 438 
formed by consent of parties, 438 
• quasi ex contractu, 465, 466 

difference between contractu and quasi 
ex contractu, 465 

quasi ex contractu, who bound by, 
465-469 

by what persons acquired for us, 470, 
471 

how dissolved, 471 

formed by consent alone, how dis¬ 
solved, 478 

arising ex delicto, 479 
quad ex delicto, 504 
natural, 401 
Occupatio, 40, 162, 604 
Opera, 448 

Operarum obligationes, 442 
Orbi, 302 
Orcinus, 837 

P ACTUM, 44, 400, 447 
adjectum, 400, 446 
legitimum, 400 
nudum, 400 


PER. 

pratorium, 401 

Paintings on another's tablet, 177,178 
PandecUe, the, 23 
Papinian, 20 

Papirius, collects the leges regie, 6 
Parricide, who made to suffer penalty of, 
590 

penalty of, 590 

Partnership, how formed, 452, 644 
share of each partner, 452, 453, 454 
how long it continues, 454 ‘ 
how dissolved, 455, 644 
liability of one partner for another, 456 
Paterfamilias, not expressive of pater¬ 
nity, 89 

Patres, a class of cives in early Roman 
times, 27 

Patria potestas, what, 29 
how ended, 111, 112,115,110 
how it arises, 595 
Patricians, 113 

Patrimonium nostrum, things in and not 
in, 36, 70 
Patrona, 378 
Patronus, 127, 370 
Paul, 20, 21 
Pauperies, 550 

Payment made by mistake, 406,468,469 
Peculium, 228, 541 
adventitium, 229 
castrense, 228, 241, 247 
Peregrini, 74, 220, 337, 422, 433, 439 
Permutatio, 444 

Person, what was, under Roman law, 76 
of pupil, completed by tutor, 122 
what, open to suspicion, 153 
deaf and dumb, might be heir, 295 
liable quasi ex malificio, 505, 506 
Persona, meaning of, 26 
the Btate a, 26 
slaves not a, 26 
existence of, how ended, 33 
Persons, rights against, 43 
principal division of, 76 
free, distinctions between, 78 
independent, and subject to others, 
88 

in mancipio, who were, 89 
in manu, who were, 89 
in the power of others, 89 
in the power of others, how freed 
from it. 111 

who might become suspected, 151 


Digitized by Google 



INDEX. 


PER. 

} Persons, suspected, by whom might be 
accused, 151 
law relating to, 594 
Petitio hereditatis, 529 
Physician, unskilfulness of, 494 

excused from being tutor or curator, 
148 

Pictures, 177 
Pignoris capio, 53, 54 
Pignus, 41, 47, 203, 225, 409, 637 
Pius, Antoninus, constitutions on slavery, 
90 

Plants, property in, 176 
Plaintiff, risk incurred by, in demanding 
more than is due, 533, 535 
risk incurred by, in demanding less 
than is due, 537 
Plebiscita, 16, 71 
Plebs, 5, 6,10 

Pledge, meaning of, in Roman law, 39 
contract of, how made, 45 
light of creditor in, 225 
when heir bound to redeem, 300 
creditor receiving, 409 
forms of, 409 

stolen, creditor may bring action, 486 
Pluris petitio, 533 
Poisoner, how punished, 589 
Pontifex Maximus, decides civil causes, 
6 

Populus, Roman, constitution of, 4 
Populus, struggle of, with plebe, 6 
Possessio, 38, 206 
civilis, 207 
decretalis, 881, 577 
edictalis, 381 

longi temporis, 194, 208, 233 
longissimi temporis, 216 
naturalis, 207, 577 
pro herede, 216, 529 
pro possessore, 216, 529 
possessione, esse in, 207, 577 
Possession, dispensed with delivery, 183 
legal, requisites of, 207, 213, 609 
of legatee, necessary to ownership, 297 
of goods, 380, 389 
of goods testamentary, 382, 383 
of goods, where no testament, 383, 384 
who considered to have, 577 
Possessor, 174,179 
bona fide, 213, 233, 585 
male fide, 174, 585 
Postliminium, 113,131, 165, 216, 344 
44 


pup: 

Postumus, 254, 315, 326 
Postumus Velleianus, 256 
quasi Velleianus, 257 
Potestas dominica, 76 
patria, 29, 91 
Praescriptio, 56 
Pr©diator, 215 
Praedo, 529 
PraefectuB urbi, 131 
Prsejudicium, 57, 520 
Prses, 50 

Praescriptio, 41, 56 
longi temporis, 208, 515 
longissimi temporis, 216 
Praesides, 53, 58 
Piratare, 43, 398 
Praetor, 48, 74 
peregrinus, 13, 53, 74 
Precario, 576 
Pretium, 442 

Price to be fixed and certain, 442 
in what to consist, 443 
Privilegia, law of twelve tables concern¬ 
ing, 9 

Pro herede gerere, 295 
Procedure, mode of, in Justinian’s time, 
60 

criminal, 61 

judicial, character of, in early Rome, 
49, 50 

Process, epochs in history of, 48 
against curator, when at an end, 152 
Procinctus, 236 
Proculians, school of, 19 
Procurator, how appointed, 553 
Prodigal, form of interdiction of, 140 
curatorship of, 140 
testament of, 251 

Promises under the influence of fear, or 
induced by fraud, 561 
Property, how acquii*ed through others, 
234 

Prosecutions, public, 587, 588 
Provinciate solum, 208, 211 
Pubertati proximus, 134, 426, 488 
Pubes, 134, 426 
Publicatio, 456 

Purchaser, bona fide, of lands, 178 
Pupil, when authority of tutor necessary 
to acts of, 133 

when not bound by contract, 134 
suit between, and tutor, 135 
agent of, 141 
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Pupil, when put in possession of cu¬ 
rator’s effects, 152 
how protected, 152, 153 
power of alienation of, 226 
legal capacity of, 425 

Q UiRSTIO, 63 

quarta Antonia, 107, 285 
Falcidia, 323 
legitima, 288 
Pegasiana, 281 
Quasi contract, 46, 465 
delict, 67, 504 
possessio, 186,192 
traditio, 186,193 

Querela inofficiosi testamenti, 285, 620 
Quiritarian ownership, 38 

R APE, punishment of, 591 
RecuperatoreB, 14, 51, 5« 

Rapina, 490 
Redhibitio, 444 
Registration of gift, 220, 221 
Regula Catoniana, 305, 818 
Relegatio, 112 
Religion, ancient Roman, 4 
Remancipatio, 115 
Replicatio, 56, 569 
Repudium, 102 

Rerum universitas, 37, 40, 41, 156 
Res, 155 

communes, 36, 158, 185 
corporales, 34, 185 
dominans, 188 
fungibiles, 405 
incorporates, 34,185 
mancipi, 36 
nec mancipi, 36 
private, 36, 157, 162 
publics, 36, 157 
religiose, 35,160 
sacre, 35, 161 
sancte, 35,162 
serviens, 39, 168 
Rescripts, what were, 78 
Responsa prudentum, a source of Roman 
law, 14, 73 
Restipulatio, 581 

Restitutio in integrum, 60, 112, 294 
Reus, meaning of, 415 
Rights, how divided, 37, 38, 155, 156 
over things, how acquired, 40 
entirety of, how acquired, 41 


SER. 

River, use of bank of, 159 
banks of, whose property, 159 
bed of, property in, 168 
Rome, classes of citizens in, 3 
effect of contact with foreign nations 
on its law, 12 

private law of, leading principles, 11 

S ABINIAN8, school of, 19 
Sacramentum, 151 

Sale, of property, when complete, 182 
contract of, when formed, 441, 642 
none without price, 442 
distinct from exchange, 443 
duty of parties in contract of, 444 
when risk of thing sold falls on pur¬ 
chaser, 445 

rights of parties in, 446 
when void, 447 

conditional or unconditional, 447 
distinguished from contract of letting. 
450 

Salvius Julianus, 18 
Satisdatio, 553 
judicatum solvi, 554 
tutorum, 142 

Seal, penalty for using false, 590 
Sea shore, property in, 158 
extent of, 159 

Security, required of tutors and cura¬ 
tors, 142 

giving of, 554-556 
Seduction, punishment of, 589 
Senate, Roman, office of, 4 
power of, over laws, 16 
powers of, in later times, 18 
struggle with the equites for right to 
furnish judges, 53 
Senatus consultum, 16, 71 
Claudianum, 77, 395 
Hadrianum, 315 
Largianum, 378 
Libonianum, 242 
Macedonianum, 546 
Neroianum, 298 
Pegasianum, 327, 330 
Tertullianum, 360 
Trebellianum, 329 
Velleianum, 435 

Servitudes, division and nature of, 89 
praedial, division of, 188 
how lost, 191 
of immoveables, 191 
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SER. 

Servitudes of rural estates, 191 
how created, 191, 192 
personals, 194 
claim to, how made, 203 
Servius, 5 
Servus pcense, 112 
Set-off, 539, 540 

Slavery, some modes in which it arose, 
78 

definition of, 77 

Slaves, marriage of, how considered in 
law, 82 

not personae, 76 
divisions of, 77 
why called servi, 77 
when masters might manumit, 81 
criminals when emancipated, lights of, 
83 

made heir, became free, 85 
might be made heir of insolvent mas¬ 
ter, 85 

power of master over, 90 
arbitrary power over, forbidden, 90 
when master compelled to sell, 91 
killing of one by another, homicide, 91 
not to be exposed to wild beasts, 91 
relationship of, an impediment to mar¬ 
riage. 99 

union of, not recognized as marriage, 
99 

effect of adoption on, 110 
power over children, 112 
of punishment, 112 
might be made tutor, 120 
could hold no legal office, 121 
rights of usuarius of, 202 
fugitive, law of use not applicable to, 
210 

liberated by one co-proprietor, 223 
acquisitions of, property of owner, 
230, 231 

what their own, 232 
could not be witness to will, 240 
when compelled to accept heirship, 263 
peculium of, as legacy, 310 
stipulations of, 417, 418 
liability of master for wrongful acts 
of, 547, 549 

might be delivered up by master in 
compensation for his wrongful act, 
548 

Societas, 46, 452 
univer8orum bonorum, 452 


SYN. 

Soldier, testament of, 244, 245, 246, 260 
Solidus, 132 

Solon, and twelve tables, 7, 8, 9 
Sohitio, 47, 472 , 
imaginaria, 472 
indebiti, 468 

Son could be disinherited only by ex¬ 
press mention, 253 

Species, meaning of, in Roman law, 35 
Specification, how ownership acquired 
by, 156 
Sponsalia, 99 
Sponsor, 433 
Spurii, 451 

State, When inheritance lapsed to, 868 
Status, 28 
changes in, 32 
effect of perfect, 33 
correlative of persona, 76 
Stipulation, derivation of, 412 
when made conditionally, 413 
of parties to, 415 
what might be the subject of, 421 
when invalid, 421 

for benefit of third person, void, 423 
when answer does not agree with de¬ 
mand, 424 

with one in your power, 425 
of dumb person, 425 
divisions of, 418 
judicial, 418 
praetorian, 419 
conventional, 420 
common, 420 

to do act immediately before or after 
death, 428 
preposterous, 429 

to be performed after death of third 
pei*son, 429 
for another, 430 
the Aquilian, 474 

Stoics, influence of, on Roman law, 15 
8 tones, precious, belonged to finder, 165 
Stranger, right of, 13 
how might become heir, 295 
Stuprum, what it embraced, 101 
Succession, testamentary, 43, 234 
intestate, 341, 631 
by sale of goods, 395 
Sui juris, 28, 29, 118, 290 
Superfcies, 39, 205 
Suspecti crimen, 150 
Syngraphse, 45, 439 
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TES. 

ESTAMENT, law of, modified by 
Lex Julia et Papia Poppeia, 18, 802 
kinds of, 285, 237 
derivation of the term, 235 
origin of law of, 238 
persons not competent to make, 240 
upon what to be written, 243 
verbal, how made, 243 
of military person, 244, 246, 247 
how made void, 247, 256 
who could not make, 248, 249, 250, 
251 

of soldier, 260 

subsequent revokes former, 279, 280 
how long valid, 279 
when considered revoked, 279 
of person not of sane mind, 284 
who might attack, 284, 285, 287 
Testamenti factio, 42, 120, 132, 249, 292,, 
314 

Testamentum, 
calatis comitiis, 42, 235 
in procinctu, 235 
inofliciosum, 260, 284 
irritum, 247, 279, 282 
militare, 244, 248 
non jure factum, 279 
nuncupatum, 243 
per £bs et libram, 236 
ruptum, 279 
tripartitum, 2S9 

Theft, how punished by twelve tables, 9 
things obtained by, not subject to law 
of use,' 210 

intention necessary to constitute, 211 

definition of, 480 

kinds of, 480, 481 

penalty for, 483 

what constitutes, 483 

of one’s own property, 484 

who liable for, 485 

action of, who might bring, 486, 487, 
488, 489 

Theodosius II, efforts of, to anrange the 
Roman law, and promote its study, 
22 

Code of, published, 22 • 

Thesaurus, 180 
Thief, killing of, 493 
Things, division of, in Roman law, 34, 35 
sacred, 35 
particular, 35 
in a collection, 35 


TUT. 

Things, particular, how ownership o t, 
acquired, 156 

ownership in, how acquired, 156 
how acquired before Justinian’s legis¬ 
lation, 157 
common to all, 158 
sacred, property in, 160 
sacred, not to be mortgaged, 160 
difference between sacrae and religi- 
osae, 160, 161 

property of no one, 160, 161 
holy, subject to divine law, 161 
wild, ownership in, how acquired, 162 
taken in war, 164 
belonging to an enemy, 165 
made out of materials of another, 166, 
169, 172 

of different owners united in a whole. 
166, 170 

abandoned, property in, 184 
thrown overboard in a storm, 185 
* incorporeal, what, 185, 186 
corporeal, 186 
Traditio, 40, 183 
how ownership acquired by, 156 
Transcriptio, 439 

Trial, conduct of, in early Rome, 50 
Tribonian, 23 

draws up the second Code, 24 
Tribunes, creation of, 6 
Triplicatio, 569 
Trusts, enforced, 326 
Tutela, 31,117, 136 
of freedmen, 127 
of women, 132 
Tutor, under Roman law, 30 
meaning of term, 117 
persons under, 117, 118 
legal age of, 121 

where appointment conditional, 130 

where none appointed, 130 

how appointed, 131 

when appointed by the defensores, 133 

how compelled to account, 133 

duties of, 134 

property of, hypothecated in interest 
of pupil, 142 

preference of one over another, 143 
who excused from being, 144 
ordinarily obliged to accept the office, 
145 

need not become curator of sane per¬ 
son, 149 
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TUT. 

Tutor, power of removing, 150 
bound quasi ex contractu, 466 
Twelve Tables, nature and contents of, 7 
barbarous features of, 8 
relation to later Roman law, 10 
addition to, 10 

U LPIAN, 20, 21 

Univemtas, definition of, 160 
rerum, 37, 41 

Use, naked, bow constituted, 200 
owner of, rights of, 200, 201 
how ownership acquired by, 206 
when it vested no property in the 
thing, 209 

Usucapio, 41, 206, 485, 515, 574 
Usufruct, definition of, 194 
detached from the property, 195 
of what might be constituted, 196 
how terminated, 197, 198, 199 
effect of extinguishment of, 200 
of father in son’s property, 230 
Usufructuary, of land, right to fruits, 
179 

of flock, duties of, 180 
of slave, entitled to fruits, 233 
Usura, 9, 403 
Usub, 39, 93, 200 
Uterini, 356, 367 
Utilis actio, 58, 509 


WRI. 

ENDITIO bonorum, 384 
Verna, 77 
Vi bona rapta, 490 
Vindex, 50 
Vindicatio, 50, 59 
Vindici®, 51 
Vindicta, 80, 88 
Vis, 578 

Vitea possession®, 209 
Vitium furti, 210 

'^y'TFE, position of, under Roman law, 

power of husband over, 89 
husband's right to prosily of, 223 
alienations without consent of, pro¬ 
hibited, when, 224 

Witness, to testament, who might not be, 
239, 241 

Woman, legal status of, under twelve 
tables, 8 

no power over her children, 93 
of bad character not marriageable to 
the freeborn, 100 
had no power of adoption, 109 
tutelage of, 138, 598 
might become accuser, 151 
could not be witnesses to will, 240 
Writings on parchment of another, prop* 
erty in, 177 
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